Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


4 


I 


1 
1 


TB 


REPORTS 


OF  •    ^-^  I 


DECISIONS 


nr 


THE    SUPREME    COURT 


ov 


THE    UNITED    STATES. 


WITH  NOTES,  AND  A  DIGEST. 


Bt  B.  R.  CURTIS, 

Oiri  OF  THB  ASSOOIATB  JUBTIOBS  OF  THB  OOUST* 


VOL.  XVIIL 


FIFTH    EDITION, 

BSYISKD  WITH  BBFBBaZICB  TO   THS  LATEST   DaCUIONS. 


« • 


BOSTON: 
LITTLE,  BBOWN,  AND  OOMPANT. 

1870. 


Harvard  Univers'rty. 
library  of  U.S.  History 


TMNFiinm)  n 

MIVAW  COUEGC 


/'!»7Af, /^3? 


Entered  aocording  to  Act  of  CongreM,  in  the  yetr  1866,  bj 

B.  B.   CURTIS, 
In  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Massaohiisetts. 


OuBlitMit ;  riSMiroifc  by  John  "Wlis— 


i 


TABLE 


OF  THE  CASES  BEFOBTED  IN  VOL.  XVIIL 


A. 

Adams  (Barnard  r.)  10  Howard,  870 999 

Almonester  v.  Kenton,  9  Howard,  1  . .  •  • 1 

Arkansas  (Lytle  V.)  9  Howard,  814 164 

Aimoar  (McGill  V.)   U  Howard,  142 677 

Atkinson's  Lesiee  v.  Cnnuninfl^  9  Howard,  479  •••••• 8t9 

B. 

Baoon  (Shelby  9.)  10  Howard,  66 999 

Baldwin  V.  Ely,  9  Howard,  680 «7« 

(Strader  w.)  9  Howard,  261 1 36 

Baltimore  and  Susquehanna  Bailroad  Company  v*  Nesbit,  10  Howard,  896 428 

! (Stimpeon  v.)  10  Howaid,  829.  •  -412 

Bank  of  the  State  of  Alabama,  v.  Dalton,  9  Howard,  622 249 

Barnard  V.  Adams,  10  Howard,  270 898 

Barrow  v.  Beab,  9  Howard,  866 1 78 

Baskenrille  (Weatherhead's  Lesiee  v.)  11  Howard,  829 647 

Batty  (McNulty  V.)  10  Howard,  72 800 

Bayard  v.  Lombard,  9  Howard,  680 262 

Banner  v.  Forter,  9  Howard,  286 121 

Bennett  v,  BaUerworih,  1 1  Howard,  669  •  •  •  • 767 

(Oakey  v.)  1 1  Howard,  83 640 

Ben7  (Clements  v.)  1 1  Howard,  898 660 

BeTins  r.  Ramsey,  1 1  Howard,  186 698 

Blanc  V.  Lafayette,  11  Howard,  104 666 

Bodley's  Heirs  (Walden  V.)  9  Howard,  84 16 

Boisdoi^  (United  States  V.)  11  Howard,  68 648 

Boswell's  Lesiee  9.  Otis,  9  Howard,  886 168 

Bojdv.  Soott,  11  Howard,  292 • 628 

Bimbatonv.  Gibson,  9  Howard,  268 -186 

Bracken  (Freston  o,)  10  Howard,  81 804 

Biant  (landes  v.)  1 0  Howard,  8  48 418 

a* 


^ 


vi  TABLE  OF  CASES  REPORTED. 

Briggs  (United  States  v.)  9  Howard,  851 1 72 

Brooks  (United  States  v.)  10  Howard,  442 • 445 

V.  Norris,  11  Howard,  204 697 

Brown  (Moore  v,)  11  Howard,  414 665 

V,  United  States,  9  Howard,  487 252 

(United  States  v.)  9  Howard,  487 282 

Brune  (Marriott  v.)  9  Howard,  619 288 

Butler  o.  State  of  Pennsylvania,  10  Howard,  402 485 

Butterworth  (Bennett  r.)  11  Howard,  669 767 


• 


C. 

Chesapeake  and  Delaware  Canal  Ca  (Perrine  v.)  9  Howard,  172 82 

Clements  o.  Beny,  11  Howard,  898 660 

Cohen  (Gratz's  Executors  v.)  11  Howard,  1 629 

Collins  (Hallett  v.)  10  Howard,  174 849 

Conrad  v.  Griffey,  11  Howard,  480 691 

Cooper  (Webster  r.)  10  Howard,  54 295 

Cotton  V.  United  States,  9  Howard,  579 278 

,  11  Howard,  229 607 

Cnmmins  (Atkinson's  Lessee  v.)  9  Howard,  479 •  •  •  229 


D. 

Dalton  (Bank  of  State  of  Alabama  v.)  9  Howard,  522 249 

D' Arcy  v.  Eetchum,  1 1  Howard,  165 586 

D'Auterive  (United  States  v.)  10  Howard,  609 616 

Davis  V.  Police  Jury  of  Concordia,  9  Howard,  280 189 

De  Young  (League  v,)  11  Howard,  185 598 

Digges  (Van  Buren  v.)  11  Howard,  461 688 

Dixion  (Irwin  vJ)  9  Howard,  10 6 

Doe  V.  Eslava,  9  Howard,  421 208 

V.  City  of  Mobile,  9  Howard,  451 224 

Downs  V.  Kissam,  10  Howard,  102 814 

Drew  (Paup  v.)  10  Howard,  218 872 

(Trigg  V.)  10  Howard,  224 876 


E. 

Eastbum  (Sears  v.)  10  Howard,  187 : 857 

East  Hartford  v.  Hartford  Bridge  Company,  10  Howard,  511,  541 488,  499 

Ely  (Baldwin  v.)  9  Howard,  580 278 

Emerson  (Hogg  v.)  1 1  Howard,  687 724 

Eslava  (Doe  v.)  9  Howard,  421 208 


F. 

Fearson  (Mason  v.)  9  Howard,  248 180 

Fleming  v.  Page,  9  Howard,  603 278 

Florida,  State  of,  v.  State  of  Georgia,  11  Howard,  298 628 

Ford  (Stockton  v.)  U  Howard,  232 609 

Forsyth  v.  United  States,  9  Howard,  671 266 

Fowler  v.  Merrill,  11  Howard,  875 655 


TABLE  OF  CASES  REPORTED.  vu 


a 

Uflines  (Nicboison  v.)  9  Howard,  856 174 

Gftlveston,  The  Steamship,  (Rhodes  v.)  10  Howard,  144 327 

Gayler  v.  Wilder,  10  Howard,  477 466 

Geoipa,  State  of,  (State  of  Florida  v.)  11  Howard,  298 628 

Ghiselin,  (Lambert  9.)  9  Howard,  652 256 

Gibson  (Brabston  v.)  9  Howanl,  268 186 

Gill  V.  Oliver's  Executors,  11  Howard,  529 708 

Gilmer  v.  Poindexter,  10  Howard,  267 888 

Giraolt  (United  States  v.)  11  Howard,  22 • 685 

Goodtitle  v.  Kibbe,  9  Howard,  471  228 

Graham  (Stradcr  v.)  10  Howard,  82 ••• 805 

Gratz's  Executors  v.  Cohen.  11  Howard,  1  •• • 529 

Greely  r.  Thompson,  10  Howard,  225 • 877 

Greene  (Withers  v.)  9  Howard,  218 104 

Greenwood  (Hotchkiss  v.)  11  Howard,  248 6i5 

Griffey  (Conrad  w.)  11  Howard,  480 691 

Griswold  (Maxwell  v.)  10  Howard,  242 885 

Gmnerp.  United  States,  11  Howard,  168 585 

Gnillem  (United  States  r.)  11  Howard,  47 545 

H. 

Hallettv.  Collins,  10  Howard,  174 849 

Harrison  o.  Vose,  9  Howard,  872 181 

Hartford  Bridge  Co.  (East  Hartford  o.)  10  Howard,  511,  541 488,499 

Henderson  v.  State  of  Tennessee,  10  Howard,  811 405 

Henshaw  (Hortsman  v.)  11  Howard,  177 590 

Hill  9.  United  States,  9  Howard,  886 189 

Hogan  V.  Ross,  11  Howard,  294 629 

Hogig  P.  Emerson,  1 1  Howard,  587 724 

Hortsman  v.  Henshaw,  11  Howard,  177 590 

Hotrhkiss  o.  Greenwood,  1 1  Howard,  248 615 

Hoyto.  United  States,  10  Howard,  109 815 

Hn^es  (United  States  v.)  11  Howard,  552 711 

Humphreys  v.  Leggott,  9  Howard,  297 151 

L 

Iowa,  State  of,  (State  of  Missonii  v.)  10  Howard,  1 294 

Irwin  r.  IKxion,  9  Howard,  10 6 

J. 

Jemison  (Townsend  v.)  9  Howard,  407 • 200 

Jones  (La  Roche  v.)  9  Howard,  165 • 77 

K. 

Kearney  (Van  Rensselaer  v.)  11  Howard,  297 681 

Kenton  (Almonester  v.)  9  Howard,  1 1 

Ketchum  (D*Arcy  v.)  11  Howard,  165 586 

Kibbe  (Goodtitle  v.)  9  Howard,  471 228 

Kissam  (Downs  v.)  10  Howard,  102 $14 


fty  TABLS  OP  CASES  REPOBXED. 


Lafeyette  (Bl*nc  ».)  11  Hpward,  104 6«$ 

I^mbert  v,  Ghbelin,  9  Howard,  668 i6« 

Landes  v.  Brant,  10  Howard,  348 418 

Larman  p.  Tisdale'a  Heirs,  1 1  Howard,  686 724 

La  Boche  v.  Jones,  9  Howard,  166 T7 

League  v,  De  Young,  11  Howard,  185 698 

Lecompte  v.  United  States,  11  Hoirard,  116 668 

Leggett  (Humphreys  p,)  9  Howard,  297 161 

Lombard  (Bayard  0.)  9  Howard,  680 262 

LouisTille  Manufacturing  Co.  v.  Welch,  10  Howard,  461 460 

Lytle  V.  Arkansast  9  Howard,  814 • 164 

M. 

Marigold  (United  States  v.)  9  Howard,  660 261 

Marriott  v,  Brune,  9  Howaxni,  619-  • 288 

(Oldfleld  ».)  10  Howard,  146 828 

Martin  (Warner  v.)  11  Howard,  209 698 

Maryland,  State  of,  (PhiladelpUa  and  Wilmington  Railroad  Company  v.)  10  How- 
ard, 876 426 

Mason  v.  Fearson,  9  Howard,  248 180 

Maxwell  v.  Griswold,  10  Howard,  242 886 

McCoy  r.  Rhodes,  11  Howard,  181. 676 

McGill  V.  Armour,  11  Howard,  142 677 

McNulty  V.  Batty,  10  Howard,  72 800 

Merchants'  Fire  Insurance  Company  of  Baltimore  (Tayloe  v.)  9  Howard,  890  •  •  •  -191 

Merrill  (Fowler  v.)  1 1  Howard,  8  76 656 

Minor  (Robinson  w.)  10  Howard,  627 628 

Missouri,  State  of,  v.  State  of  Iowa,  10  Howard,  1 294 

Mobile  (Doe  t;.)  ^  Howard,  46 1 224 

Moore  v.  Brown,  11  Howard,  414 665 

Morgan  (United  States  v.)  11   Howard,  164 680 

N. 

NeslHt  (Baltimore  and  Susquehanna  Railroad  Company  v.)  10  Howard,  896 428 

Neves  V.  Scott,  9  Howard,  196 98 

New  Orleans,  City  of,  (United  States  v.)  1 1  Howard,  609 730 

Newton  v.  Stebbins,  10  Howard,  686 510 

Nicholson  (Gaines  w.)  9  Howard,  866 174 

Norris  (Brooks  v.)  1 1  Howard,  204 • 69  7 

O. 

Oakey  v.  Bennett,  11  Howard,  88 640 

Oldfield  f).  Marriott,  1 0  Howard,  146 828 

Oliver's  Executora  (Gill  r.)  1 1  Howard,  629 708 

Otis  (Boswell's  Lessee  V.)  9  Howard,  886 168 

P. 

Page  (Fleming  v.)  9  Howard,  608 2 78 

Paine  (St  John  o.)  10  Howadrd,«67.*.* 608 

Paiks  o.  Ross,  11  Howard,  862 662 


TABLE    OF   CASES   REPORTED.  uc 

Panp  V.  Drew,  10  Howard,  218 872 

Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Company,  d  Howard,  647 291 

,'  11  Howard,  528 708 

Pennsylvania,  State  of,  (Butler  v.)  10  Howard,  402 485 

Perrine  v.  Chesapeake  and  Delaware  Canal  Co.  9  Howard,  172 82 

Philadelphia  and  Wilmington  Railroad  Company  v.  State  of  Maryland,  10  How- 
ard, 876 425 

Philadelphia  and  New  Orleans,  Cides  of,  (United  States  o.)  1 1  Howard,  609  .. .  730 

Phillips  V.  Preston,  11  Howard,  294  1 628 

Place  (Spear  v.)  11  Howard,  522 699 

Poindezter   (Gilmer  9.)  10  Howard,  257 888 

Police  Jury  of  Concordia  (Davis  v.)  9  Howard,  280 .' 189 

Porter  (Benner  v.)  9   Howard,  285 121 

Power's  Heirs  (United  States  v.)  11  Howard,  570 714 

Preston  v.  Bracken,  10  Howard,  81 804 

^  (Phillips  ».)  11  Howard,  294 628 

Price  (United  States  v.)  f  Howard,  88 41 

R. 

Ramsey  (Bevins  v.)  11  Howard,  185 598 

Randon  v.  Toby,  11  Howard,  498 694 

Reab  (Barrow  v.)   9  Howard,  866 1 78 

Reeside  p.  Walker,  11  Howard,  272 628 

Reid  (Webster  v.)  11  Howard,  437 678 

Reynes  (United  States  v.)  9  Howard,  127 65 

Rhodes  v.  Steamship  Galveston,  10  Howard,  144 827 

(McCoy  r.)  11  Howard,  181 575 

Roberts  (United  States  v.)  9  Howard,  501 244 

Robinson  v.  Minor,  10  Howard,  627 528 

Ross  (Hogaa  t;.)  11  Howard,  294 629 

(Parks  V.)  11  Howard^  862 653 

a 

Sandford  (Wilson  v.)  10  Howard,  99 812 

Scott  (Boyd  v.)  11  Howard,  292 628 

(Neves  v.)   9  Howard,  196 ; 98 

Sears  v.  Eastbum,  10  Howard,  187 857 

Shelby  r.  Bacon,  10  Howard,  56 296 

Sickles  (Washington,  Alexandria,  and  Geoi^town  Steam  Packet  Company  v.) 

10   Howard,  419 440 

Simpson  (United  States  v.)  9  Howard,  578 278 

(Wilson  ».)  9  Howard,  109 58 

Smith  (Wheeler  9.)  9  Howard,  55 88 

Southmayd  (United  States  r.)  9  Howard,  687 290 

Spear  p.  Place,  11  Howard,  522 699 

Steamship  Galveston  (Rhodes  v.)  10  Howard,  144 827 

Stebbins  (Newton  v.)  10  Howard,  586 510 

Stimpeon  o.  Baltimore  and  Susquehanna  Railroad  Company,  10  Howard,  829  . .  412 

St  John  p.  Paine,  10  Howard,  557 503 

Stockton  9.  Ford,  11  Howard,  232 609 

Strader  p.  Graham,  10  Howard,  82 805 

p.  Baldwin,  9  Howard,  261 185 


K  TABLE    OF    CASES    REPORTED. 

T. 

Tayloe  v.  Merchants'  Fire  Insurance  Company  of  Baltimore,  9  Howard,  890  ....  191 

Tennessee,  State  of  (Henderson  o.)  10  Howard,  811 405 

Thompson  (Greely  vJ)  10  Howard,  225 377 

llsdale's  Heirs  (Larman  v.)  11  Howard,  586 724 

Toby  (Randon  t».)  11  Howard,  498 694 

Townsend  v.  Jemison,  9  Howard,  407 200 

Trapnall  (Woodruff  u.)  10  Howard,  190 858 

Trigg  V,  Drew,  10  Howard,  224 876 

Turner  (United  States  v.)  11  Howard,  668 752 

U. 

United  States  v.  Boisdor<S,  11  Howard,  68 • . .  548 

V.  Briggs,  9  Howard,  851 1 72 

V,  Brooks,  10  Howard,  442 445 

■  I).  Brown,  9  Howard,  487 .*. . .  282 

(Cotton  t».)  9  Howard,  579 '. 278 

— ,  11  Howard,  229 607 

V.  D'Aulerivc,  10  Howard,  609 516 

'  (Forsyth  v.)  9  Howard,  571 266 

V.  Girault,  11   Howard,  22 585 

(Gruner  v.)  1 1  Howard,  168 585 

V.  Guillem,  1 1  Howard,  47 545 

(Hill  V.)  9  Howard,  886 189 

(Hoyt  V.)  10  Howard,  109 815 

V.  Hughes,  11  Howard,  552 711 

■  (Locompte  v.)  11  Howard,  115 568 

—  V.  Marigold,  9  Howard,  560 261 

V.  Morgan,  11  Howard,  154 580 

■  V.  New  Orleans,  11  Howard,  609 730 

V.  Philadelphia,  11  Howard,  609 780 

V.  Power's  Heirs,  1 1  Howard,  570 714 

V.  Fri^e,  9  Howard,  88 41 

V.  Reynes,  9  Howard,  127 65 

V.  Roberts,  9  Howard,  501 244 

(Simpson  r.)  9  Howard,  578 278 

9.  Soutbmayd,  9  Howard,  687 290 

V.  Turner,  11  Howard,  668 572 

(Villalobos  V.)  10  Howard,  541 600 

V. 

Van  Buren  v.  Digges,  11  Howard,  461 688 

Van  Rensellaer  v.  Kearney,  1 1  Howard,  297 681 

Villalobos  p.  United  States,  10  Howard,  541 500 

Vose  (Harrison  ».)  9  Howard,  872 181 

W. 

Walden  v,  Bodley's  Heirs,  9  Howard,  84 15 

Walker  (Reeside  t;.)  11  Howard,  272 628 

Warner  v.  Martin,  11  Howard,  209 698 


TABLE  OF   CASES  REPORTED.  k. 

Waahiiigtoii,  Alexandria,  and  Georgetown  Steam  Packet  Company  v.  Sickles,  10 

Howard,  419 440 

Weatberiiead*8  Leasee  v.  Baskerville,  11  Howard,  829 647 

Webster  v.  Cooper,  10  Howard,  64 295 

V.  Reid,  11  Howard,  487 678 

Weleh  (Loaisville  Mann&ctaring  Company  v.)  10  Howard,  461 460 

Wheeler  v.  Smith,  9  Howard,  56 88 

Wheeling  and  Belmont  Bridge  Company  (Pennsylvania  v,)  9  Howard,  647 291 

11  Howard,  628 703 

Wilder  (Gayler  v,)  10  Howard,  477 466  . 

Wilson  V.  Sandford,  10  Howard,  99 812 

o.  Simpson,  9  Howard,  109 68 

anthers  V.  Green,  9  Howard,  218 104 

Woodrair  9.  Trapnall,  10  Howard,  190 • 868 


DECISIONS 


OT  THB 


SUPREME  COURT  OF  THE  UNITED  STATES. 


DECEMBER  TEEM,  1849. 


JUDGES  DUBIKa  THB  TIMB  OF  THBSB  BBFOBTtt. 

Hon.  ROGER  B.  TANEY,  Chief  Justiob. 

Hon.  JOHN  M'LEAN, 
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Hon.  LEVI  WOODBURY,  and 
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REVERDY  JOHNSON,  Esq.,  Attornet-Genebal. 
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ASSOOXATB  JUSTIOBk 


MicHAELA  Lbonarda  Almonestbb,  the  Wife  separated  from  Bed  and 
Board  of  Joseph  Xavibr  Delfau  db  Pontalba,  Plaintiff  in  Error, 
17.  Joseph  Kenton. 

9H.  1. 

This  coon  has  not  jarisdiction  under  the  25th  section  of  thb  jndicittj  act  of  1789,  (1  Stats, 
at  Large,  85,)  to  reexamine  the  decision  of  a  state  oonrt  on  a  mere  qnestion  of  bovidaiy, 
between  cotenninoas  owners  of  land. 

In  an  action  of  slander  of  title  in  Louisiana,  the  state  conrt  having  determined  that  the  true 
line  between  the  parties  excluded  the  defendant  from  the  land  in  question,  he  can  not  haTe 
a  writ  of  error  under  the  25th  section  of  the  judiciary  act  of  1789,  because  the  conrt  went 
on  to  express  an  opinion  concerning  the  title  of  the  plaintiff,  and  declared  that  he  had  a 
good  title  under  an  act  of  congress,  and  enjoined  the  defendant  from  selling  the  land. 

The  case  is  stated  in  the  opinion  of  the  conrt 

vol.  XVIII.  1 
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Brown^  for  the  defendant. 

No  counsel  conlrd. 

[    'G    ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  us  by  writ  of  error  to  the 
supreme  court  of  Louisiana.  The  suit  originated  in  a  petition  filed 
the  28th  of  December,  1836,  by  Kenton,  in  the  first  district  court  of 
that  State,  alleging  that  the  defendant,  Pontalba,  through  her  agent, 
Le  Breton,  had  advertised  for  sale  certain  lots  of  ground  in  the  rear 
of  the  city  of  New  Orleans,  claiming  to  own  the  same,  which  land 
the  petitioner  averred  belonged  to  him,  and  was,  at  the  time  of  filing 
the  bill,  in  his  possession,  and  that  it  had  been  in  the  peaceable  and 
uninterrupted  possession  of  himself  and  those  under  whom  he  derived 
title,  for  upwards  of  thirty-five  years.  The  petitioner  therefore  prayed 
that  the  defendant  might  be  restrained  from  selling  or  intermeddling 
with  the  property  in  question,  and  that  he  might  be  quieted  in  his 
title.  In  answer,  the  defendant  averred  that  she  was  the  legal  owner 
of  the  premises,  and  had  been  in  possession  of  the  same  for  more 
than  fifty-five  years.  On  the  trial  of  the  cause  in  the  district  court, 
the  plaintiff  introduced,  with  other  testimony  — 

1.  A  concession  made  by  Don  Ramon  de  Lopez  y  Angulo,  with 
the  certificates  of  survey,  records,  &c.,  dated  May  20, 1801,  granting 
the  premises  in  question  to  Carlos  Guardiola. 

3.  An  act  of  sale  from  Guardiola  to  Fleitas,  conveying  the  prop- 
erty to  the  latter,  dated  June  5,  1805. 

3.  A  sale  of  the  land  firom  the  heirs  of  Fleitas  to  the  plaintiff,  dated 
May  19, 1835. 

4.  He  also  produced  testimony  to  show  that  he  and  those  under 
whom  he  claimed,  had  been  in  possession  since  the  date  of  the  grant 
to  Guardiola  in  1801. 

The  defendant  then  introduced  in  evidence  an  act  of  sale  from  L. 
C.  Le  Breton  to  Madame  Dauberville  for  six  arpens  and  fourteen 
toises  front,  dated  May  30,  1757,  reciting  that  the  vendor  was  the 
owner  of  the  premises  sold,  as  well  as  of  two  arpens  front  adjoining 
the  same,  which  he  reserved  from  such  sale.  She  also  presented  acts 
of  sale  made  in  1757  and  1758,  from  Le  Breton  and  from  the  succes- 
sion of  Dauberville,  conveying  the  whole  of  the  above-mentioaed 
lands  to  Latil,  and  a  grant  made  to  the  latter  by  the  Spanish  govern- 
ment in  1764.  She  then  exhibited  a  full  chain  of  title  from  Latil  to 
herself,  and  proved  possession  of  the  premises  covered  by  her  title 

papers  from  1789. 
f    •  7    ]       'A  decree  was  made  by  the  district  court  in  favor  of  the 
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petitioner,  Kenton,  and  a  perpetual  injunction  awarded  in  accord- 
ance  with  his  prayer.  The  cause  was  carried  to  the  supreme  court 
on  appeal,  where  the  decree  of  the  inferior  court  was  affirmed. 
Both  courts  decided  that  the  premises  included  in  the  Spanish  grant 
of  1801,  to  Guardiola,  were  not  the  same  as  those  covered  by  the 
acts  of  sale  and  grant  to  Latil. 

Now  that  this  court  has  no  jurisdiction,  under  the  25th  section 
of  the  judiciary  act  of  1789,  to  reexamine  the  decision  of  a  state 
court,  which  drew  in  question  the  mere  fact  of  where  a  dividing  line 
between  two  tracts  of  land  was,  is  too  plain  for  discussion.  Had 
the  decision  of  the  supreme  court  of  Louisiana  stopped  here,  then 
certainly  jurisdiction  would  be  wanting.  But  that  court  went  further 
in  its  first  opinion ;  and  then  a  rehearing  was  demanded,  after  the 
first  decree  in  favor  of  Kenton  had  been  pronounced ;  and  a  rehear- 
ing was  granted  on  the  single  question  whether  Guardiola's  grant 
was  protected  by  the  proviso  to  the  14th  section  of  the  act  of  con- 
gress of  March  26,  1804.^ 

That  section  declares,  "  that  all  grants  for  lands  within  the  terri- 
tories ceded  by  the  French  republic  to  the  United  States  by  the 
treaty  of  the  30th  of  April,  1803,^  the  titles  whereof  were,  at  the  date 
of  the  treaty  of  San  Ildefonso,  in  the  crown,  government,  or  nation 
of  Spain,  and  every  act  and  proceeding  subsequent  thereto,  of  what- 
soever nature,  towards  the  obtaining  of  any  grant,  title,  or  claim  to 
such  lands,  and  under  whatsoever  authority  transacted  or  pretended, 
be,  and  the  same  are  hereby  declared  to  be,  and  to  have  been  from 
the  beginning,  null  and  void,  and  of  no  effect  in  law  or  equity ;  pro- 
vided, nevertheless,  that  any  thing  in  this  section  contained  shall 
not  be  construed  to  make  null  and  void  any  bond  fide  grant,  made 
agreeably  to  the  laws,  usages,  and  customs  of  the  Spanish  govern- 
ment, to  an  actual  settler  on  the  lands  so  granted  for  himself,  and 
his  wife  and  family ;  or  to  make  null  and  void  any  bond  fide  act  or 
proceeding  done  by  an  actual  settler,  agreeably  to  the  laws,  usages, 
and  customs  of  the  Spanish  government,  to  obtain  a  grant  for  lands 
actually  settled  on  by  the  person  or  persons  claiming  title  thereto, 
if  such  settlement  in  either  case  was  actually  made  prior  to  the 
20th  day  of  December,  1803,"  &c 

And  on  this  proviso  of  the  statute,  an  opinion  was  expressed  by  the 
court  below,  which  is  found  in  the  record,  and  was  as  follows:^ 

"  The  proviso  above  recited  contemplates  two  classes  of  titles ;  first 
those  granted  according  to  the  ordinances  and  usages  of  the 
Spanish  government,  upon  the  usual  condition  'of  settle-  [    *8    ] 
ment  upon  the  lands  so  granted  to  heads  of  families,  pro- 
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▼ided  such  condition  was  complied  with  before  the  cession  to  the 
United  States ;  and  second,  such  as  were  applied  for  after  the  settle- 
ment was  made,  commonly  called  permission  to  settle  with  a  reqtiete. 
In  both  cases  we  are  to  look,  in  our  opinion,  to  the  laws  and  usages 
of  the  Spanish  government  for  the  definition  of  an  actua.  settler, 
rather  than  to  subsequent  acts  of  congress,  which  provide  for  preemp- 
tions in  favor  of  such  persons  as  shall  have  settled  upon,  inhabited, 
and  cultivated  a  part  of  the  public  domain.  This  proviso  recognizes 
the  authority  of  Spain  to  make  certain  grants  after  the  date  of  the 
treaty  of  San  Qdefonso,  and  therefore  it  cannot  be  said  that  congress 
had  treated  this  as  exclusively  a  political  question,  and  absolutely 
decided  that  the  sovereignty  was  changed  at  that  period.  The  only 
doubt  is,  whether  Guardiola  can  be  classed  in  either  of  the  categories 
expressed  in  the  act  of  congress.  He  exhibits  a  title  in  form  to  a 
small  tract  of  land,  which  was  appurtenant  to  another  tract  already 
owned  and  possessed  by  him.  The  intendant  of  the  province,  in  the 
preamble  of  his  patent,  states  him  to  be  a  resident  of  the  city,  and 
owner  of  a  piece  of  land  on  the  Bayou  road,  where  he  has  his  dwell- 
ing ;  which  property  is  deficient  in  depth  to  graze  his  cattle  upon.  It 
is  for  these  reasons  that  a  small  additional  grant  is  made  to  him. 
This  was  done  in  conformity  with  the  existing  ordinances  relative 
to  the  distribution  of  the  public  domain ;  Guardiola  was  certainly 
regarded  by  the  intendant  as  actually  settled  on  the  land  to  which 
his  new  grant  was  but  an  appendage ;  and  although  the  expression 
used  in  the  opinion  of  the  court  first  pronounced,  that  the  grant  was 
inhabited  and  improved,  was  perhaps  not  strictly  accurate,  especially 
with  reference  to  subsequent  acts  of  congress  defining  rights  of  pre- 
emptions, yet  substantially  we  consider  the  grant  to  Guardiola  as 
embraced  in  the  proviso  which  protects  actual  settlers  before  the  ces- 
sion to  the  United  States ;  and  we  cannot  suppose  congress  intended 
by  the  act  in  question,  or  by  any  subsequent  legislation,  to  declare 
null  and  void  those  smedl  grants  made  bonct  fide  according  to  the 
usages  of  the  Spanish  government  to  inhabitants  of  the  province,  to 
meet  the  wants  of  a  growing  population. 

^'  Looking  upon  Guardiola's  grant  as  one  made  in  good  faith, 
according  to  the  usages  and  ordinances  of  the  Spanish  government, 
and  as  having  become  private  property  according  to  those  laws  and 
usages,  and  according  to  the  treaties  between  Prance  and  Spain, 
and  the  law  of  nations,  we  consider  it  protected,  not  merely  by 
the  proviso  of  the  act  of  congress  first  recited,  but  by  the  treaty  of 

cession. 
[   •g   ]       •"  It  is  therefore  ordered,  adjudged,  and  decreed,  that  the 
judgment  first  pronounced  remain  undisturbed." 
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By  sect.  909  of  the  Code  of  Practice  governing  the  supreme  court 
of  Louisiana,  that  court  is  required  to  state  the  reasons  for  its  judg- 
ments, by  citing  as  exactly  as  possible  the  laws  on  which  it  founds 
its  opinions ;  and  by  sect  912,  a  party  dissatisfied  with  the  judgment 
may  apply  for  a  rehearing  in  the  cause,  by  petition.  From  the  peti- 
tion and  opinion,  it  does  appear  that  a  construction  of  the  14th  sec- 
tion of  the  act  of  1804  was  drawn  in  question  by  the  state  court ; 
but  it  does  not  therefore  follow  that  this  court  has  jurisdiction ;  the 
fact  is  found,  that  no  interference  exists  between  the  tracts  of  land 
respectavely  claimed,  and  with  this  settled  fact  we  have  to  deaL  It 
concluded  the  right  against  Pontalba ;  she  could  not  go  beyond  the 
boundary  established  as  the  true  one  by  that  decision.  And  the  next 
inquiry  is,  whether  she  can  be  heard  in  this  court,  to  call  in  question 
a  construction  of  the  act  of  1804,  which  did  not  touch  her  papers  title, 
nor  affect  her  right  in  any  degree.  The  state  court  held  that  Ken- 
ton's title  was  valid,  and  sanctioned  by  the  proviso  to  the  14th  sec- 
tion of  the  act ;  the  decision,  therefore,  so  far  as  he  was  concerned, 
was  not  opposed,  but  in  conformity,  to  the  right  claimed  under  the 
statute;  and  the  defendant  below,  Pontalba,  having  no  opposing 
title  to  the  land  in  dispute,  could  not  be  injured  by  the  opinion 
expressed  on  Kenton's  title.  The  only  plausible  ground  on  which 
jurisdiction  could  be  claimed  arises  from  the  mode  of  proceeding  in 
the  state  courts.  The  action  was  brought  by  Kenton  for  slander  of 
tide,  and' to  prevent  a  public  sale  of  land  then  in  his  actual  posses- 
sion, and  which  had  been  so  for  thirty-five  years  next  previous.  The 
defendant,  Pontalba,  denied  that  Kenton  had  any  title,  and  set  up 
title  in  herself  to  the  land  claimed  by  Kenton  in  his  petition ;  and  by 
her  answer  and  petition,  in  reconvention  asked  an  affirmative  decree 
in  her  favor  for  damages ;  thus  becoming  a  plaintiff  likewise.  TMs 
is  an  ordinary  mode  of  trying  title  in  Louisiana.  Issue  being  joined 
on  the  right,  and  this  adjudged  to  be  in  Kenton,  the  court  gave  a 
decree  in  his  favor,  and  awarded  a  perpetual  injunction  against  Pon- 
talba, restraining  her  from  selling  the  land.  The  injunction  was  a 
mere  incident  to  a  final  adjudication  establishing  a  right  to  real  prop- 
erty ;  the  decree  carried  with  it  (as  against  the  opposing  party)  con- 
clusive force,  to  which  nothing  could  be  added  by  the  award  of  an 
injunction ;  it  was  intended  to  prevent  any  further  illegal  intermed" 
dling  by  the  other  party,  and  was  rather  in  execution  of  the 
decree  than  a  substantial  part  of  it.  The  awarding  *  such  [  *  10  ] 
writ  cannot,  therefore,  be  relied  on  as  a  circumstance  giving 
this  court  jurisdiction ;  and  being  of  opinion  that  on  no  ground  pre- 
sented by  the  record  can  this  cause  be  entertained,  we  accordinglv 
order  that  it  be  dismissed. 

19  H.  202,  252. 
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William  H.  Irwin,  Appellant,  v.  Qeorok  O.  Dixion  and  John  A* 

DiXION. 

9  H.  10. 

To  maintain  a  bill  for  an  injanction  to  restrain  a  public  nuisance,  a  private  person  must 
'  prove  special  damage  to  bimscif,  and  tbat  the  injury  inflicted  is  of  sach  a  character  that 
an  action  at  law  does  not  afford  an  adequate  remedy. 

A  dedication  of  land  for  a  public  highway  cannot  be  presumed^  where  the  land  in  questiop 
was  part  of  a  wharf,  was  kept  open  and  used  as  a  passage  way  to  a  warehouse  on  the 
wharf  belonging  to  the  owners  of  the  land  in  question,  and  they  used  the  land  at  their 
pleasure  to  pile  merchandise  thereon,  and  paid  taxes  therefor  as  on  the  residue  of  the 
wharf. 

A  dedication  of  land  to  a  public  use  is  made  by  an  intent  of  the  owner  to  dedicate  it,  suffi- 
ciently manifested  by  some  act  or  declaration  by  him  ;  and  whore  such  intent  ccfn  not  be 
found,  no  dedication  is  made. 

The  case  is  stated  in  the  opinion  of  the  court 

Jones  and  DaviSj  for  the  appellant. 
F.  L.  Smith  and  Bradley^  contra. 

[  •  25  ]      •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

This  was  an  appeal  from  a  decree  in  the  circuit  court 
of  the  District  of  Columbia  for  the  county  of  Alexandria. 

The  proceedings  on  which  the  decree  was  entered  had  been  in 
substance  as  follows. 

The  Dixions,  September  6,  1844,  filed  a  bill  in  chancery,  setting 
out  their  purchase,  in  October,  1843,  of  a  certain  warehouse  in  Alex- 
andria, "  with  all  the  rights  and  appurtenances  to  the  same  belonging," 
and  that  they  had  since  been  in  quiet  possession  of  the  same ;  that 
this  warehouse  "fronts,  on  the  east,  the  River  Potomac,  and  the 
doors  and  windows  of  said  front  open  on  a  strand,  which  has  been 
used  uninterruptedly  as  a  public  highway  for  upwards  of  thirty 
years ; "  that  said  strand  or  street  is  the  great  thoroughfare  for  that 
part  of  the  town  between  the  river  and  the  last  range  of  warehouses 
fronting  thereon,  and  "  has  always  been  used  as  a  common  and  pub- 
lic highway  for  the  free  and  uninterrupted  passage  and  intercourse 
of  the  public;"  and  that  said  warehouse  and  doors  and  windows 
"  have  been  erected  upwards  of  thirty  years,  without  any  effort  or 
claim  heretofore  to  obstruct  the  same." 

The  bill  then  charged,  that  WiUiam  H.  Irwin,  on  the  5th  of  Sep- 
tember, 1844,  prepared  materials  and  employed  carpenters  to  close 
up  and  obstruct  the  doors  and  windows  of  the  plaintiffs,  thus  situated, 
claiming  the  right  to  do  the  same,  and  intends  forthwith  to  nail  plank 
over  it,  or  build  a  fence  "just  in  front  of  the  said  warehouse,  whereby 
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its  use  and  value  would  be  greatly  and  seriously  injured ;"  and,  unless 
prevented,  it  ^  will  cut  off  all  direct  intercourse  between  the  said  front 
and  the  said  public  strand  and  the  River  Potomac.'' 

They  therefore  prayed  an  injunction  to  prevent  it,  alleg- 
ing *  it  would  amount  to  a  nuisance,  and  constitute  an  irre-  [  *  26  ] 
parable  injury  to  their  property,  and  ask  further  to  have  it 
abated,  if  already  erected.  An  amended  bill  was  afterwards  filed  on 
the  21st  day  of  September,  1844,  as  if  at  that  tdme  original,  and 
varying  from  .the  first  bill  chiefly  by  describing  the  fence  as  then 
erected,  and  over  eight  feet  high,  and  obstructing  a  window  in  the 
warehouse,  and  extending  in  front  of  it  about  eight  feet ;  and  averring 
that  Irwin  had  refrised  to  obey  the  temporary  injunction  already 
issued.  It  also  alleged,  that  a  dedication  of  this  land  had  been  made 
to  the  public  by  the  respondent  and  his  predecessors,  and  an  ease- 
ment thereby  accrued  to  the  public  over  it ;  and  that  the  fence  was 
both  a  private  and  public  nuisance,  and  caused  to  the  complainants 
irreparable  damage. 

The  answer  of  the  respondent,  filed  in  April,  1846,  admitted  the 
erection  of  a  fence  near  the  place,  as  alleged  in  the  bill,  and  consti- 
tuting an  inclosure  about  twenty-six  feet  square,  but  denied  that  it 
obstructed,  "  in  any  perceptible  degree,"  the  light  of  any  of  the  win- 
dows of  the  complainant,  or  stood  on  any  public  highway.  On  the 
contrary,  the  answer  averred  that  it  stood  on  the  "  wharf  property 
and  pier,"  which  belonged  to  him,  his  brother  James,  and  sister  Ann, 
in  common,  from  their  father's  estate ;  and  which  bad  always  been 
claimed,  used,  and  belonged  to  their  father  and  them  as  private  prop- 
erty. After  many  further  allegations  in  defence,  and  putting  in 
various  exhibits  and  much  evidence  on  both  sides,  as  appears  in 
detail  in  the  statement  of  this  case,  the  circuit  court  declared  itself 
to  be  fully  satisfied  that  Thomas  Irwin,  the  ancestor  of  the  said 
defendant,  did  in  bis  lifetime  dedicate  to  the  public  use  a  highway 
passing  along  the  eastern  front  of  said  warehouse,  &c.,  '*  and  that  the 
same  was  used  for  many  years  before  the  filing  of  the  said  bill,  and 
that  there  was  next  to  the  said  warehouse,  and  within  the  said  high- 
way, a  foot-way  about  four  feet  wide,  beyond  and  next  to  which  was 
a  highway  for  the  passing  and  repassing  of  carts,  carriages,"  &c., 
*^  and  the  same  was  commonly  used  by  all  persons  having  occasion 
to  use  the  same."  '^  And  being  further  frillv  satisfied  that  the  said 
defendant  did,  before  the  filing  of  said  bill,  erect  across  the  said  high- 
way a  fence,  which  he  hath  continued  to  this  day,  fully  obstructing 
the  passage  along  the  said  highway,"  and,  being  built  immediately 
culjoining  said  warehouse  and  its  windows,  that  it  was  a  special  and 
material  injury  to  the  use  and  enjoyment  of  the  warehouse,  the  court 
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did  adjudge,  order,  and  decree,  '^  that  the  injunction  hereto- 
[  *  27  ]  fore  issued  in  the  cause  be  and  the  same  is  hereby,  *  made 
perpetuaL"  The  court  further  ordered,  that  the  fence  be 
removed  by  Irwin,  and  that  he  be  enjoined  from  obstructing  in  any 
manner  said  highway  "  within  the  space  of  nineteen  feet  wide  meas- 
ured east  from  the  eastern  waU  of  said  warehouse,''  &c 

It  will  be  seen  that  the  decree  below  proceeds  chiefly  on  the  ground 
that  a  legal  public  highway  exists,  running  nineteen  feet  wide  east 
of  the  warehouse  and  immediately  contiguous  to  the  same,  and  that 
a  wrong  has  been  done  by  the  respondent  by  obstructing  that  high- 
way. It  is  true  that  the  decree  speaks  also  of  the  obstruction  being 
injurious  to  the  warehouse  and  private  rights  of  the  plaintiffs,  and  so 
does  the  bill.  But  the  gravamen  of  both  is  the  existence  of  a  public 
highway  where  the  fence  runs. 

In  our  opinion,  whether  looking  to  the  private  or  public  rights  and 
privileges  which  are  alleged  to  be  obstructed,  this  proceeding  cannot 
be  sustained.  The  state  of  some  of  the  circumstances  renders  the 
injunction  asked  here  not  a  proper  form  of  remedy  for  the  supposed 
damage  to  any  private  interests,  and  the  principal  ground  of  com- 
plaint for  a  public  as  well  as  private  wrong  in  preventing  travel 
across  the  alleged  highway  is  not  satisfactorily  made  out  by  showing 
clearly  the  existence  of  such  highway. 

As  to  the  first  ground  of  objection.  This  form  of  remedy  was  one 
much  questioned,  as  permissible  either  to  the  public  or  an  individual, 
in  the  case  of  a  public  right  of  this  kind  invaded.  3  Mylne  &  Keen, 
180 ;  2  Johns.  Ch.  380 ;  16  Ves.  138.  And  when  at  last  deemed 
allowable,  it  was  only  where  the  community  at  large,  or  some  indi- 
vidual, felt  interested  in  having  the  supposed  nuisance  immediately 
prostrated  on  account  of  its  great,  continued,  and  irreparable  injury ; 
and  it  was  then  used  as  a  sort  of  preventive  remedy  to  a  multiplicity 
of  suits,  and  in  cases  where  an  action  at  law  would  yield  too  tardy 
and  imperfect  redress.  Osborne  v.  United  States  Bank,  9  Wheat. 
840,  841 ;  14  Conn.  581 ;  21  Pick.  344 ;  Eden  on  Injunction,  c.  11 ; 
Jerome  v.  Ross,  7  Johns.  Ch.  315 ;  17  Conn.  375 ;  3  Mylne  &  Keen, 
177 ;  1  Stor.  Eq.  Jur.  25.  When,  however,  delay  can  safely  be  toler- 
ated, the  usual  remedy  in  such  cases,  by  or  in  behalf  of  the  public, 
is  an  indictment  rather  than  an  injunction.  12  Pet.  98;  Bac.  Abr. 
Nuisance,  D;  Co.  Lit.  56,  a;  19  Pick.  154;  Willes,  71;  WUkes's 
case,  2  Bingh.  N.  R.  281,  295 ;  1  Bingh.  N.  R.  222 ;  2  Stor.  Eq.  Jur. 
923.  And  no  remedy  whatever  exists  in  these  cases  by  an  individual, 
unless  he  has  suffered  some  private,  direct,  and  material 
[  •  28  ]  damage  beyond  the  public  at  large ;  *  as  well  as  damage* 
otherwise  irreparable.    Hawk.  P.  C.  c.  75 ;  Rowe  v.  Granite 
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Bridge,  21  Pick.  344 ;  Stetson  i;.  Faxon,  19  Pick.  147,  511 ;  1  Penn. 
St.  R.  309 ;  6  Johns.  Ch.  439 ;  City  of  Georgetown  v.  Alex.  Can.  Co. 
12  Pet  97,  98 ;  2  LA  Raym.  1163 ;  O'Brien's  case,  17  Conn.  372 ; 
and  BigeloVs  case,*  14  Conn.  565;  3  Daniell,  Ch.  Pr.  1858;  Spencer 
V.  London  and  Birm.  R.  R.  Co.  8  Sim.  193 ;  and  Sampson  v.  Smith, 
ibid.  272 ;  12  Pet  98 ;  18  Ves.  217 ;  2  Johns.  Ch.  382. 

In  cases  of  injury  to  individual  rights  by  obstructions  or  supposed 
nuisances,  an  injunction  is  still  less  favored,  and  does  not  lie  at  all 
permanently,  in  England  and  most  of  the  States,  unless  the  injury  is 
not  only  greater  to  the  complainant  than  to  others,  and  of  a  character 
urgent  and  otherwise  irremediable  at  law,  but  the  right  or  title  to 
raise  the  obstruction  is  not  in  controversy,  or  is  first  settled  at  law. 
See  cases  hereafter.  When  all  these  prerequisites  exist,  an  indi- 
vidual, rather  them  only  a  public  officer,  has  been  allowed  in  chan- 
cery to  obtain  a  perpetual  injunction,  though  for  a  supposed  public 
nuisance.  2  Stor.  Eq.  Jur.  924 ;  6  Johns.  Ch.  439.  But  it  is  better 
for  him,  whether  the  nuisance  be  public  or  private,  when  the  injury 
is  not  great  and  pressing,  to  resort  for  redress  to  a  private  action  at 
law ;  and  such,  though  not  the  only  course,  is  the  one  most  appro- 
priate and  safe.  See  same  cases,  and  others  in  Bac.  Abr.  Nuisances, 
B ;  Wynstanley  v.  Lee,  2  Swanston,  337.  In  this  last  case,  much 
like  the  present,  an  injunction  was  refused.  So  Attorney- General  v* 
Nichol,  16  Ves.  339 ;  and  Wilson  v.  Cohen,  1  Bice,  Ch.  80.  One 
reason  for  this  is  the  peculiar  damage  to  him  beyond  that  to  others, 
which  must  be  proved,  when  the  extraordinary  remedy  by  injunction 
is  sought  in  his  name,  either  for  a  private  or  public  nuisance.  Another 
is,  the  great,  pressing,  and  otherwise  irremediable  nature  of  the  in- 
jury done,  which  must  also  be  then  proved,  and  which  is  not  entirely 
without  doubt  in  the  present  case. 

But  more  especially  is  this  form  of  remedy  liot  expedient  to  be 
adopted,  unless  indispensable  from  the  character  of  the  damage,  as 
an  individual  is  not,  in  point  of  law,  allowed  at  first  any  thing  but  a 
temporary  injunction  to  preserve  the  property  uninjured  tUl  an  answer 
can  be  filed  admitting  or  denying  the  right  of  the  plaintiff,  and,  if 
doing  the  latter,  till  a  trial  at  law  can  be  had  of  that  right,  when  de- 
sired by  the  defendant,  or  deemed  proper  by  the  court  And  when 
the  right  or  title  to  the  place  in  controversy,  or  to  do  the  act  com- 
plained of,  is,  as  here,  doubtful,  and  explicitly  denied  in  the  answer, 
no  permanent  or  perpetual  injunction  will  usually  be  granted  till  such 
trial  at  law  is  had,  settling  the  contested  rights  and  interests 
of  the  parties.  *  2  Swanst  352 ;  2  Johns.  Ch.  546,  in  John-  [  *  29  ] 
Bon  V,  Gere ;  Storm  v.  Mann,  4  Johns.  Ch.  21 ;  Akrill  v. 
Selden,  1  Barbour,  316 ;  Crowder  v.  Tinkler,  19  Ves.  622 ;  Weller  v. 
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Smeaton,  1  Cox,  102,  See  Perry  et  aL  v.  Parker  et  aL  1  Woodb.  & 
Minot,  280 ;  2  Story's  Eq.  Jur.  §§  927, 1479 ;  1  Ves.  Sen.  543,  Rider's 
case ;  6  Johns.  Ch.  46 ;  3  Daniell's  Ch.  Pr.  1850  and  1860 ;  Wood- 
worth  V.  Rogers,  1  Raih-oad  Cas.  120;  19  Ves.*144,  617;  Bac.  Abr. 
Injunction,  A;  Anonymous,  1  Bro.  C.  C.  572;  3  Merivale,  688;  1 
Bland,  Ch.  569 ;  1  Vernon,  120-270 ;  Ambler,  164 ;  Drewry  on  Inj. 
182,  238 ;  17  Ves.  110 ;  8  Ves.  89 ;  2  Bro.  Ch.  80 ;  2  Ves.  414 ;  7 
Ves.  305 ;  Birch  v.  Holt,  3  Atk.  726 ;  3  Johns.  Ch.  287 ;  Higgins  et  al. 
V.  Woodward  et  aL  1  Hopkins,  342 ;  Attorney-General  v.  Hunter,  1 
Dev.  Eq.  12 ;  8  Sim.  189 ;  14  Coim.  578 ;  Hilton  v.  GranvUle,  1  Craig. 
&  Phil.  283 ;  and  Harman  v.  Jones,  ibid.  299,  302 ;  Ingraham  v.  Dun- 
nell,  5  Met.  126 ;  6  Pick.  376 ;  Wynstanley  v.  Lee,  2  Swanst.  333 ; 
Yard  v.  Ford,  2  Saund.  172;  Birm.  Can.  C.  v.  Lloyd,  18  Ves.  515 
and  211.  The  true  distinction  in  this  class  of  cases  is,  that,  in  a 
prospect  of  irremediable  injury  by  what  is  apparently  a  nuisance,  a 
temporary  or  preliminary  injunction  may  at  once  issue.  1  Cooper's 
Sel.  Cas.  333 ;  Earl  of  Ripon  v.  Hobart,  3  Mylne  &  Keen,  169,  174- 
179 ;  6  Ves.  689,  note ;  7  Porter,  238 ;  Hart  v.  Mayor  of  Albany,  3 
Paige,  213 ;  Shubrick  v,  Guerard,  2  Dessaussure,  619 ;  1  Craig.  & 
Phil.  283;  4  Simons,  565,  in  Sutter's  case.  Bat  not  a  permanent  or 
perpetual  one  till  the  title,  if  disputed,  is  settled  at  law.  1  Paige,  97; 
State  V.  Mayor  of  Mobile,  5  Porter,  280,  316.  See  authorities  last 
cited.  In  some  of  the  States  it  is  understood  that  the  practice  in 
this  last  respect  is  otherwise.  In  the  celebrated  case  of  Osborn  v. 
The  United  States  Bank,  9  Wheat.  738,  it  will  be  seen  that  the 
answers  (742,  743)  did  not  deny  the  title  of  the  plaintiffs,  and  the 
chief  justice  says  (858)  :  "  The  responsibility  of  the  officers  of  the 
State  for  the  money  taken  out  of  the  bank  was  admitted."  But  a 
case  entirely  in  point  on  this  difficult  question  in  this  tribunal  is  The 
State  of  Georgia  i\  Brailsford  et  aL  2  Dall.  406-408.  There,  a  tem- 
porary injunction  issued,  not  to  pay  over  money  "  till  the  right  to  it 
is  fairly  decided."  And  on  an  issue  to  a  special  jury,  the  trial  was 
had  before  a  final  decision  was  made  on  a  permanent  injunction.  3 
Dall.  1  and  5.  This  condition  of  things  as  to  the  form  of  the  remedy 
adopted  here,  where  the  damage  was  so  small  and  the  right  was  in 
controversy,  is  very  unfavorable  to  the  correctness  of  the  final  decree 
in  the  court  below,  awarding  a  perpetual  injunction  to  the  plaintifTs 
on  their  private  account,  and  more  especially  so  far  as  it  rested  on 

any  private  rights  to  any  part  of  the  open  space. 
[  *  30  ]        *  But  beside  these  objections  to  the  course  of  proceeding 

followed  in  this  case,  the  chief  foundation  for  relief  of  any 
kind,  which  is  set  up  here,  seems  to  fail.  It  is  the  allegation  and 
decree  that  a  public  highway  exists  in  front  of  the  warehouse  of  the 
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plaintUis.    This  seems  to  us  nnsupported  by  the  evidence  and  the 
law. 

There  is  no  claim  that  such  a  highway  was  ever  legally  laid  out 
by  the  city  or  county  of  Alexandria.  But  the  plaintiflfs  in  the  court 
below  rely  for  its  existence  chiefly,  if  not  entirely,  on  a  user  of  it  by 
the  public  as  a  highway  for  more  than  thirty  years.  The  counsel  for 
the  plaintifls  have  placed  it  in  argument,  as  is  one  ground  in  the 
amended  bill,  on  the  principle  that  it  showed  a  dedication  of  the 
locus  in  qtio  to  the  public  for  a  highway,  as  well  as  furnishing  pre- 
sumptive evidence,  not  rebutted  here,  of  a  title  in  the  public  of  a 
right  of  way  there  by  long  user.  First,  as  to  the  dedication.  It  is 
true  that  this  may  at  times  be  proved  by  a  use  of  land,  allowed  un- 
conditionally and  folly  to  the  public  for  a  period  of  thirty  years,  or 
even  less.  Cincinnati  v.  White,  6  Pet  431 ;  22  Pick.  78-80.  In 
Jarvis  v.  Dean,  3  Bingham,  447,  the  public  use  had  been  only  four  or 
five  years,  but  with  the  owner's  assent.  See  also  6  Pet.  513.  "  Such 
use,  however,"  says  Justice  Thompson,  in  6  Pet.  439,  "  ought  to  be 
for  such  a  length  of  time  that  the  public  accommodation  and  private 
rights  might  be  materially  affected  by  an  interruption  of  the  enjoy- 
ment ; "  and  if  the  time  of  the  use  by  the  public  be  long,  as,  for  in- 
stance, over  twenty  years,  and  unexplained,  the  presumption  is  strong 
for  a  dedication.  McConnell  v.  Trustees  of  Lexington,  12  Wheat. 
582 ;  3  Kent's  Com.  445 ;  6  Pet  513 ;  10  Pet  718. 

There  is,  then,  no  difficulty  here  in  deciding  that  the  length  of  tiihe 
of  the  user  was  enough,  it  having  been  twenty  or  thirty  years. 

But  the  dedibation  must  also  be  under  such  circumstances  as  to 
indicate  an  abandonment  of  the  use  exclusively  to  the  community  by 
the  owner  of  the  soil.  4  Camp.  N.  P.  16 ;  1  Camp.  N.  P.  262 ;  11 
East,  370 ;  3  D.  &  E.  265 ;  Jarvis  v.  Dean,  3  Bingh.  447 ;  22  Pick.  75. 
Hence,  there  must  not  have  been,  as  here,  repeated  declarations  made 
by  the  owner  inconsistent  with  any  dedication.  7  Leigh,  546,-  665 ; 
Livett  V.  Wilson,  3  Bingh.  116. 

Nor  must  the  acts  and  words  be  equivocal  or  ambiguous  on  that 
subject  * 

In  short,  the  idea  of  a  dedication  to  the  public  of  a  use  of  land  for 
a  ])ublic  road  must  rest  on  the  clear  assent  of  the  owner,  in 
some  way,  to  such  dedication.  Nichols  v»  Aylor,  7  *  Leigh,  [  *  31  ] 
646 ;  Johnson's  case,  8  Adolphus  &  Ellis,  99 ;  1  Hill,  189, 
191 ;  19  WendeU,  128 ;  3  Bingh.  447 ;  1  Camp.  N.  P.  262 ;  6  Pet 
431 ;  3  Kent's  Com.  445 ;  Sargent  v.  Ballard,  9  Pick.  256.  This 
assent  may  be  proved  by  a  deed  or  unsealed  writing  expressing  such 
assent,  or,  as  no  fee  in  the  land,  but  only  an  easement  generally  is 
given,  it  may  be  by  parol  or  by  acts  inconsistent  and  irreconcilable 
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with  any  construction  except  such  consent.  6  Pet.  437;  10  Pet.  712; 
3  Kent^s  Com.  428,  450 ;  7  Johns.  106 ;  2  Pet  608 ;  12  Wheat  582 ; 

9  Cranch,331;  4  Paige,  510;  12  WendeU,  172;  19  Pick.  406;  4 
Mason,  1. 

Thus,  it  has  been  presumed,  if  one  makes  a  plan  of  his  land  in  a 
city  with  certain  streets  laid  down  between  certain  lots,  and  sells  the 
lots  accordingly,  that  he  thus  means  to  dedicate  those  streets  to  the 
public.  See  United  States  v.  Chicago,  7  How.  196,  and  cases  cited 
there  from  Wendell ; .  White  v.  Cowen  et  aL  4  Paige,  510 ;  Barclay 
V.  Howell's  Lessee,  6  Pet.  506 ;  New  Orleans  r.  United  States,  10 
Pet  718.  And  more  particularly  is  it  so  if  the  community  are  allowed 
to  begin  to  occupy  the  streets  accordingly.  Cincinnati  v»  White,  6 
Pet  431 ;  10  Pet  718.  But  a  mere  survey  of  such  streets,  without 
selling  the  contiguous  lots,  or  letting  the  streets  be  occupied,  is  not 
enough.    7  How.  196. 

It  is  not  pretended  that  in  any  way  has  such  consent  been  given 
here,  except  by  the  acts  before  referred  to,  and  done  under  the  ex- 
planatory circumstances  accompanying  them.  Thus,  though  there 
is  much  evidence,  that,  from  the  warehouse  eastward  to  the.  river  and 
wharf,  the  land  has  been  open  or  uninclosed  for  twenty  or  thirty  years, 
and  that  people  and  carriages  have  usually  travelled  over  it  in  going 
to  and  from  the  warehouse  and  wharf,  yet  during  that  time,  tUl  the 
sale  of  the  warehouse  to  the  plaintiffs,  that  and  the  open  space  and 
wharf  have  all  been  owned  by  one  person,  and  he  has  used  them  in 
any  manner  deemed  by  him  most  proper. 

On  that  sale,  the  titles  to  each  became  vested  in  different  persons, 
and  this  controversy  arose  about  the  use  of  the  open  space  from  the 
warehouse  to  the  wharf,  an  undivided  share  in  which  space  and  wharf 
remained  in  the  respondent,  and  none  of  it  eo  nomine  was  conveyed 

10  the  plaintiffs.  If  any  private  right  or  privilege  to  use  any  part  of 
it  for  any  purpose  passed  to  the  plaintiffs,  it  must  have  been  under 
the  word  "  appurtenances,"  in  their  deed  from  Irwin  of  the  warehouse 
and  its  appurtenances. 

But  as  the  construction  of  the  deed  in  that  respect,  and  of  the  facts, 
as  showing  any  privilege  used  here  by  the  owners  of  the 
[  •  32  ]  •  warehouse  as  belonging  to  the  warehouse,  rather  than  to 
their  interests  in  the  open  space  and  wharf  as  separate  prop- 
erty, cannot  be  now  properly  under  consideration,  as  before  explained, 
in  a  private  application  for  perpetual  injunction  against  an  alleged 
nuisance,  when  the  damage  is  not  great  nor  clearly  irreparable,  and 
the  right  or  title  to  erect  it  is  still  in  controversy,  we  do  not  examine 
and  decide  on  the  merits,  as  to  any  private  interests  supposed  to  be 
obtained  by  that  deed.     And  the  question  recurs  on  the  other  and 
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chief  ground  for  the  application  and  decreei  —  the  existence  of  a 
public  highway  where  the  fence  was  erected. 

The  idea  of  a  clear  intent  to  dedicate  the  locus  in  quo  for  that  pur- 
pose, which  we  have  seen  is  necessary  to  sustain  it  by  dedication,  is 
further  repelled,  as  before  in  part  suggested,  by  the  very  circum- 
stances, that  this  space  while  open  and  thus  used  was  designed  for 
the  owner's  purposes,  rather  than  for  the  purposes  of  others ;  that  it 
was  while  the  owner  of  the  open  space  and  wharf  was  the  owner  of 
the  warehouse  also,  and  had  a  right  to  use  both  for  himself ;  and  that, 
the  moment  the  new  owner  of  the  warehouse  ceased  to  have  a  title 
to  the  soil  itself  in  the  open  space  and  wharf,  the  right  to  use  them 
freely,  either  by  him  or  the  public,  was  questioned  and  resisted.  Be- 
sides this,  the  space,  being  open  for  many  years,  was  manifestly  con- 
venient, if  not  necessary,  for  the  accommodation  and  interests  of  the 
owners  of  all  this  property,  the  wharf  without  this  open  space  being 
hardly  susceptible  of  any  profitable  use,  and  the  warehouse  not  so 
accessible. 

While,  then,  anybody  might  be  allowed  to  travel  over  this  space 
from  the  warehouse  east  to  the  wharf  and  river,  when  convenient  and 
not  injuring  the  owner,  it  would  not  be  because  it  had  been  intended 
to  give  to  the  public  a  right  of  way  over  these  premises,  but  because 
he  himself  intended  to  travel  over  it,  and  while  so  doing,  and  so 
leaving  it  open,  would  not  be  captious  in  preventing  others  from 
travelling  there. 

This  was  not  meant  to  give  to  others  any  exclusive  rights  or  priv- 
ileges there,  but  merely  a  favor  in  subordination  to  him  and  his 
rights,  as  will  be  clear  from  various  other  circumstances  during  the 
twenty  or  thirty  years. 

As  proof  of  this,  he  and  his  father,  before  the  sale,  were  accustomed 
to  use  this  open  space  for  other  private  purposes,  such  as  piUng  wood 
and  lumber,  anchors,  tobacco,  &c.,  as  well  as  for  a  passage  to  and 
from  their  wharf;  they  uniformly  continued  to  pay  taxes  on  it,  as  if 
entirely  private  property  and  not  given  to  any  public  use,  and  the 
city  continued  to  assess  taxes  on  it  to  them  as  owners,  rather 
than  refraining  to  do  it,  as*  in  case  of  highways  generally ;  [  *  33  ] 
they  made  repairs  on  it  when  needed,  as  if  open  for  their 
own  use  and  advantage,  instead  of  its  being  repaired  by  the  city,  as 
was  done  with  public  highways ;  and  they  required  persons  to  remove 
themselves,  horses  and  carriages  from  it,  when  causing  damage  or 
giving  offence,  and,  stating  at  the  time  virtually  that  no  public  priv- 
ileges existed  there. 

As  soon  likewise,  as  William  Irwin  had  no  further  occasion  to 
keep  open  the  western  portion  of  this  open  space  for  his  own  use  and 
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benefit,  as  owner  of  the  warehouse,  he  fenced  it  up.  Circumstances 
like  these  seem  entirely  inconsistent  with  the  idea  that  any  intended 
dedication  had  been  made  of  these  premises,  or  the  use  of  them,  to 
the  public.  The  effect  of  these  circumstances  is  to  undermine  and 
destroy  also  the  other  ground  set  up  by  the  bill,  as  well  as  the  decree 
below,  that  a  public  highway  had  been  established  there,  not  by  dedi- 
cation, but  by  over  thirty  years'  use  of  the  land  for  that  purpose  by 
the  community. 

In  order  to  have  a  use  or  occupation  accomplish  this,  it  must  have 
been  adverse  to  the  owner,  (3  Kent's  Com.  444,)  whereas  this  was  by 
his  consent.  It  must,  also,  have  been  an  exclusive  use  by  the  public, 
whereas  this  was  in  common  with  him  for  travel,  and  entirely  in  him 
for  several  purposes  of  a  private  character.  It  must  have  been,  also, 
acquiesced  in  by  the  owner,  and  not  contested  and  denied,  as  here. 
Nichols  V,  Aylor,  7  Leigh,  647.  It  should  likewise,  in  that  event, 
have  been  treated  by  the  public  authorities  as  a  highway  in  connec- 
tion with  the  user  and  occupation,  so  as  to  give  notice  it  was  meant 
to  be  so  claimed ;  whereas  this  was  not  repaired  by  the  city,  nor  left 
untaxed  to  the  owner,  as  in  other  cases  of  public  roads. 

From  the  very  nature  of  wharf  property,  likewise,  the  access  must 
be  kept  open  for  convenience  of  the  owner  and  his  customers  ;  but 
no  one  ever  supposed  that  the  property  thereby  became  public  instead 
of  private,  and  especially  under  such  numerous  and  decisive  circum- 
stances as  existed  here  rebutting  such  an  inference. 

No  length  of  time,  during  which  property  is  so  used,  can  deprive 
an  owner  of  his  title,  nor  give  to  the  community  a  right  to  enjoin  or 
abate  the  owner's  fences  over  it  as  a  nuisance,  on  the  ground  that 
they  have  acquired  a  legal  easement  in  it.  Finally,  it  is  to  be  recol- 
lected that  an  injunction  is  what  is  termed  a  transcendent  or  extraor- 
dinary power,  and  is  therefore  to  be  used  sparingly,  and  only  in  a 
clear  and  plain  case.  Rosser  v,  Randolph,  7  Porter,  238, 
[  •  34  ]  ^5;  3  Johns.  Ch.  48  sernble  ;  *2  Mylne  &  Keen,  180,  181 ; 
Bigelow  V.  Hartf.  Bridge  Co.  14  Conn.  580. 

The  decree  below  cannot,  under  these  views,  be  sustained,  on 
any  of  the  grounds  which  have  been  urged  in  its  support.  It  must, 
therefore,  be  reversed,  and  the  ca^e  remanded,  with  instructions  that 
the  bill  should  be  dismissed. 

2B.64& 
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BiOHABB  Walden  and  others,  Heirs  and  Representatives  of 
Ambrose  Walden,  deceased,  Appellants,  v*  Thomas  Bodlet's 
Heirs  and  Representatives,  Robert  Pooite's  Heirs  and  Rep- 
resentatives, AND  OTHERS,      SaME  V.   SaME. 

9H.S4. 
Examination  of  the  manner  in  which  a  circuit  court  had  executed  a  mandate  of  this  court. 


The  case  is  stated  in  the  opinion  of  the  court. 
to  was  as  follows: — 


The  plat  referred 


Vhderwoodj  for  the  appeUants. 
Cb  &  Moreheadj  contra. 


*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  ^  I 

These  two  cases  were  appeals  from  the  circuit  court  of 
the  United  States  for  the  district  of  Kentucky,  sitting  as  a  court  of 
equity.     They  were  in  fact  one  case,  and  will  be  treated  as  such. 

The  question  was,  whether  the  circuit  court  had  properly  executed 
the  mandate  of  this  court  issued  after  the  decision  in  a  cause  between 
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[  •  36  ]  the  *  same  parties  at  January  term,  1840,  and  reported  in  14 
Pet  156.  The  judgment  of  this  court  in  the  ejectment  suit 
between  Walden's  lessee  and  Craig's  heirs,  involving  the  same  title, 
settled  the  questions  raised  therein,  and  was  finaL 

The  ejectment  case  will  be  found  in  14  Pet.  147.  The  present 
diflSculty  arose  from  the  execution  of  the  mandate  of  this  court  in 
the  chancery  suit. 

In  order  to  give  a  clear  understanding  of  the  nature  of  the  dispute, 
it  ifl  necessary  to  refer  to  the  plat,  and  disembarrass  it  of  edl  the  loca* 
tions  which  are  unconnected  with  the  present  appeal  After  explain- 
ing the  pretensions  of  the  appellant,  it  will  become  necessary  to  give 
an  historical  narrative  of  the  case  in  all  its  diversified  aspects,  because 
the  grounds  of  defence  relied  upon  by  the  appellee  cannot  be  under- 
stood without  such  an  explanation.  The  dispute  was  of  very  long 
standing.  The  title  of  Walden  was  collaterally  brought  before  this 
court  in  6  Cranch,  191,  then  directly  i;i  9  Wheat.  576,  14  Pet  156, 
and  now  reappears  in  9  How. 

The  mandate  issued  in  1840  will  be  more  fiilly  stated  hereafter. 
At  present,  it  is  only  necessary  to  say,  that  it  commanded  the  circuit 
court  to  take  such  further  steps  in  regard  to  the  putting  of  Walden 
in  possession  of  the  premises  recovered  in  the  ejectment  suits  as 
should  be  conformable  to  the  decree  hereby  afiSrmed,  and  to  the 
principles  of  equity. 

The  appellant,  Walden,  complained  that  the  circuit  court  had  not 
put  him  in  possession  of  the  tracts  of  land  marked  A,  B,  and  C,  which 
it  ought  to  have  done,  bounded  as  follows :  — 

A.  1,  a,  b,  4,  5,  6, 11, 1. 

B.  15, 14,  5,  6,  11, 15. 

C.  11,  30,  31,  32, 11. 

Each  of  these  pieces  of  land  had  its  separate  defence.  A  brief 
explanation  of  the  plat  now  becomes  necessary. 

The  double  lines  23,  24,  25.  26,  are  the  lines  of  Walden's  entry,  as 
the  same  were  laid  down  by  a  surveyor  under  the  order  of  this  court, 
and  therefore  Walden  could  recover  nothing  outside  of  them. 

7,  8,  9, 10,  are  the  lines  of  his  original  patent,  as  laid  down  by 
him. 

The  dotted  lines  1,  2,  3,  9,  represent  the  locator's  or  Craig's  part 
But  as  these  lines  include  land  outside  of  the  entry,  they  must  be 
made  to  conform  to  it,  and  therefore  assume  an  irregular  figure,  run- 
ning from  1,  a,  6,  d^  c,  2,  1. 

It  will  be  explained  hereafter  upon  what  grounds  the  defendants 
claimed  to  hold  A,  B,  and  C  on  the  accompanying  plat 
[  •  87  ]       *  To  return  to  the  history  of  the  case. 


DECEMBER  TERM,  1849.  17 


WaldQQ  V.  Bodle/s  Hdn.    9  H. 


1780,  entry  by  Walden. 

1783,  entry  by  Bodley's  grantors. 

1785,  survey  by  Walden, 

1790,  survey  by  Bodley's  grantors. 

In  March,  1797,  Walden  brought  an  action  of  ejectment  for  a  tract 
of  land  lying  on  the  waters  of  Johnson's  Fork  of  Licking  Biver  in 
Mason  county.  The  action  was  brought  in  the  district  court  of  the 
United  States  for  the  Kentucky  district  The  declaration  stated 
a  demise  for  the  term  of  ten  years  £rom  the  15th  day  of  August, 
1789. 

In  March,  1798,  Lewis  Craig  and  Jonathan  Rose  were  substi- 
tuted in  place  of  the  casual  ejector,  confessing  lease,  entry,  and 
ouster. 

In  June,  1800,  a  special  case  was  submitted  to  the  court,  accom- 
panied with  a  survey.  From  these  documents,  it  appeared  that  a 
division  of  the  land  covered  by  Walden's  patent  had  been  made  in 
February,  1794 ;  that  two  thbrds  of  it  had  been  assigned  to  Walden, 
and  the  remaining  third  to  Craig,  as  sissignee  of  Simon  Kenton,  the 
locator ;  and  that  the  defendants  in  the  ejectment  were  in  possession 
of  that  part  which  had  been  given  to  the  locator. 

The  case  was  submitted  to  the  court  upon  this  agreed  state  of 
facts. 

On  the  19th  of  June,  1800,  the  court  gave  judgment  for  Walden, 
the  plaintiff  in  ejectment 

In  August,  1800,  Walden  sued  out  a  writ  of  habere  fddas  posses* 
sionetn  upon  this  judgment  This  writ  was  arrested  by  an  injunction, 
and  returned  unexecuted ;  and  again  renewed  in  1811,  as  will  be 
mentioned  in  chronological  order. 

In  September,  1800,  Bodley  and  others  filed  a  bill  upon  the  equHy 
side  of  the  court,  and  obtained  an  injunction.  This  bill  is  nowhere 
found  upon  the  record,  and  its  contents  cannot  be  more  particularly 
stated. 

In  May,  1809,  this  bill  was  dismissed  for  want  of  jurisdiction. 

On  the  5th  of  September,  1811,  the  execution,  which  had  been 
taken  out  by  Walden  in  1800,  was  returned,  and  another  writ  of 
habere  facias  possessionem  issued  upon  the  14th  of  September. 

In  the  latter  part  of  September,  1811,  Bodley  and  others  filed  an- 
other bill,  and  obtained  a  second  injunction  to  stay  further  proceedings 
upon  the  judgment  in  ejectment 

At  May  term,  1812,  the  injunction  vras  dissolved,  on  hearing  on 
bill,  answers,  depositions,  and  exhibits,  and  in  April,  1813,  the  com- 
plainants dismissed  their  bill. 

•  On  the  2d  of  June,  1812,  Walden  sued  out  another  writ  [  *  38  J 
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of  habere  facias  possessionem^  which  was  superseded,  on  the  8th  of 
June,  upon  two  grounds ;  namely,  that  no  execution  ought  to  have 
issued,  on  account  of  the  lapse  of  time  after  the  rendition  of  the 
judgment,  and  because  the  demise  laid  in  the  declaration  had 
expired  before  the  judgment  was  given. 

At  July  term,  1813,  the*  writ  was  quashed. 

In  August,  1817,  a  rule  was  laid  upon  the  defendants,  Craig  and 
Rose,  to  show  cause  why  the  demise  in  the  declaration  should  not  be 
extended. 

On  the  22d  of  May,  1819,  Walderi  took  out  another  writ  of  habere 
facias  possessionem^  which  was  afterwards  quashed  by  the  court. 

At  November  term,  1821,  the  rule  came  up  for  argument,  when 
the  court  overruled  the  motion  to  extend  the  demise.  Walden  sued 
out  a  writ  of  error,  and  brought  this  judgment  up  to  this  court  to  be 
reviewed.  It  came  up  for  argument  at  February  term,  1824,  and  is 
reported  in  9  Wheat  576.  This  court  having  expressed  its  opinion 
that  the  motion  to  extend  the  demise  ought  to  have  prevailed  in  the 
circuit  court,  leave  was  granted  by  the  circuit  court,  at  the  ensuing 
May  term,  to  amend  the  declaration  by  extending  the  demise  to  fifty 
years. 

In  March,  1825,  Bodley  and  Pogue  obtained  a  decree  against 
Walden  in  the  Fleming  circuit  court  of  Kentucky  (state  court), 
upon  a  biU  which  they  had  filed  against  him  to  prevent  him  from 
proceeding  farther  in  his  action  of  ejectment.  The  decree  was  found- 
ed upon  the  superior  equity  in  the  claim  of  Bodley  and  Pogue,  inas- 
much as  Walden's  survey  in  1785  interfered  with  the  prior  entry  of 
the  grantors  of  Bodley  and  Pogue,  in  1783. 

In  1825,  Bodley  and  Pogue  filed  a  bill  in  the  circuit  conrt  of  the 
United  States,  into  which  court  were  removed  all  the  proceedings  of 
the  Fleming  circuit  court  just  mentioned.  Upon  this  bill  an  injunc- 
tion was  granted,  prohibiting  Walden  from  proceeding  further  under 
his  judgment  in  ejedtment.  Walden,  answered,  and  afterwards  filed 
a  cross-bill  and  an  amended  cross-bill. 

In  1833,  the  suit  was  revived  by  consent,  in  the  names  of  the  heirs 
and  representatives  of  Bodley  and  Pogue,  who  had  died. 

In  May,  1835,  Thomas  Blcdr,  who  claimed  under  Pogue,  filed  a 
petition  in  the  circuit  court  to  reverse  and  annul  the  order  extending 
the  demise,  upon  the  ground  that   the   order  was   surreptitiously 

obtained  and  improvidently  made. 
[  •  39  ]       *  In  May,  1836,  the  court  overruled  this  motion  to  annul 
the  extension  of  the  demise. 

On  the  18th  of  November,  1836,  Walden  sued  out  a  writ  of  habere 
lacias  possessionem  for  a  part  of  the  land  claimed  in  the  original 
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ejectment  On  the  ensuing  day,  being  the  19th  of  November,  the 
defendant's  counsel  moved  to  quash  this  writ,  upon  the  ground, 
amongst  other  reasons,  that  it  was  irregular  to  issue  the  writ 
without  a  previous  scire  facias,  because  the  judgment  had  been 
obtained  twenty  years  before.  On  the  21st  of  November,  the  court 
quashed  the  writ 

In  March,  1837,  Walden  sued  out  a  scire  facias  to  revive  the  judg- 
ment Blair  was  made  a  defendant,  as  tenant  in  possession.  The 
defendants  demurred  to  the  scire  facias,  and  also  pleaded  nul  tiel 
record.  The  court  gave  judgment  for  the  defendants  upon  the  de- 
murrer and  the  plea,  and  the  case  was  brought  up  to  this  court  by  a 
writ  of  error.  It  was  decided  at  January  term,  1840,  and  is  reported 
in  14  Pet  147. 

In  the  mean  time,  the  bill  filed  in  the  circuit  court  by  Bodley  and 
others,  in  1825,  had  ripened  into  a  decree.  After  various  proceedings, 
the  circuit  court,  at  November  term,  1834,  decreed,  that  Walden  had 
the  superior  equity  to  all  the  land  included  within  the  double  black 
lines,  and  numbered  23,  24,  25,  26,  and  that  for  other  lands  lying 
outside  of  these  lines,  and  within  the  lines  of  his  patent,  he  should 
execute  deeds  to  the  complainants. 

Upon  the  subject  of  damage  and  waste,  rents  and  profits,  and  im- 
provements, the  court  appointed  commissioners  to  go  upon  the  land 
and  make  assessments. 

At  May  term,  1836,  the  report  of  these  commissioners  was  quashed, 
and  other  commissioners  appointed. 

This  decree  of  the  circuit  court  was  appealed  from  by  Walden, 
brought  up  to  this  court,  and  is  reported  in  14  Pet  156.  The  decree 
of  the  court  below  was  affirmed,  and  the  cause  returned  with  the 
following  mandate: — 

"  Whereas,  lately,  in  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky,  before  you,  or  t^ome  of  you,  in  a  cause  between 
Thomas  Bodley's  heirs,  Robert  Pogue's  heirs,  and  others,  com- 
plainant, and  Ambrose  Walden,  defendant,  the  decree  of  the  said 
circuit  court  was  in  favor  of  the  said  complainants,  and  against 
the  defendant,  as  by  the  inspection  of  the  transcript  of  the  record 
of  the  said  circuit  court,  which  was  brought  into  the  supreme  court 
of  the  United  States  by  virtue  of  an  appeal,  agreeably  to  the  act 
of  congress  in  such  case  made  and  provided,  fully  and  at 
large  appears.  And  whereas,  *  in  the  present  term  of  Janu-  [  *  40  J 
ary,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty,  the  said  cause  came  on  to  be  heard  before  the  said 
supmme  court  on  the  said  transcript  of  the  record,  and  was  argued 
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by  cotmseL  On  consideration  whereof,  it  is  now  here  oidered,  ad- 
judged, and  decreed  by  this  court,  that  the  decrees  of  the  said  circuit 
court  be,  and  the  same  are  hereby,  affirmed,  with  the  modification 
that  this  cause  be  and  ttie  same  is  hereby  remanded  to  the  said 
circuit  court,  with  directions  to  that  court  to  take  such  further  steps 
in  regard  to  the  improvements,  and  to  the  putting  of  Walden  or  his 
representative  in  possession  of  the  premises  recovered  in  the  ejectment 
suits,  as  shall  be  conformable  to  the  decree  hereby  affirmed,  and  to 
the  principles  of  equity. 

^^  You,  therefore,  are  hereby  commanded,  that  such  further  proceed- 
ings be  had  in  said  cause  as  according  to  right  and  justice  and  the 
laws  of  the  United  States  ought  to  be  had,  the  said  appeal  notwith* 
standing* 

"Witness  the  Honorable  Roger  B^  Taney,  Chief  Justice  of  said 
supreme  court,  the  second  Monday  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty. 

"  Wm.  Thos.  Carroll, 
Clerk  of  the  Supreme  Court  of  the  United  States.^ 

Upon  the  receipt  of  this  mandate,  the  circuit  court  took  steps  to 
execute  it  by  granting  leave  to  both  parties  to  take  depositions, 
ordering  the  surveyor  to  amend  his  survey,  if  necessary,  and  report 
matters  of  fact  specially. 

At  November  term,  1841,  Walden's  death  was  suggested,  and  a 
bill  of  revivor  filed  on  behalf  of  his  heirs,  which  included  a  prayer  to 
revive  the  proceedings  in  the  suit  wherein  Walden  was  defendant,  to 
which  the  mandate  referred,  and  also  the  proceedings  under  the  cross- 
bill which  had  been  filed  by  Walden.  Whereupon,  subpoenas  were 
issued  to  bring  fifty-six  parties  into  court,  who  were  the  representatives 
of  Bodley,  Pogue,  and  the  other  persons  whose  interests  were  opposed 
to  Walden. 

After  another  bill  of  revivor,  and  another  amended  bill,  and  sundry 
other  proceedings,  the  cause  came  before  the  circuit  court  for  final 
adjudication  at  May  term,  1847.  The  court  ordered  the  heirs  of 
Walden  to  be  placed  in  possession  of  several  of  the  pieces  of  land 
claimed,  but  refused  to  give  them  those  pieces  marked  upon  the  pre- 
ceding plat  with  the  letters  A,  B,  and  C.  An  appeal  was  taken 
firom  this  decree  by  ihe  heirs  of  Walden,  and  the  correctness  of 
this  refusal  by  the  circuit  court  was  the  question  brought  up  by  the 
appeal. 

As  each  one  of  the  tracts  A,  B,  C,  had  a  difiisrent  defence,  it  will 
be  necessary  to  enumerate  them  in  order. 
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*  A.  The  judgment  of  the  circuit  court  respecting  this-  [  *  41  ] 
tract  was  as  follows,  namely :  — - 

^  It  seems  to  the  court  that  the  heirs  of  Walden  are  not  entitled  to 
obtain,  by  this  proceeding  against  John  N.  Proctor,  the  possession  of 
the  parcel  of  land  designated  on  the  plat  of  the  survey  by  the  letters 
and  figures  1,  a,  6,  4,  5,  6, 11, 1 ;  it  was  acquired  of  one  of  the  com- 
{riainants  in  the  original  bill,  but  at  a  time  when  there  was  no  litiga- 
tion pending.  Jonathan  H.  Rose  purchased  this  land  in  1814  of 
Jonathan  Rose,  then  in  possession  for  upwards  of  seven  years  under 
a  junior  patent,  and  thereupon  took  possession,  and  resided  upon  it 
until  he  sold  it  to  Proctor,  the  defendant,  who  resided  upon  it  until 
about  the  time  of  the  commencement  of  this  proceeding,  when  he 
sold  it  to  Sancaid,  now  in  possession.  And  it  seems  to  the  court 
that  the  possession  so  held  by  Jonathan  H.  Rose,  and  his  successor. 
Proctor,  for  upwards  of  seven  years  before  the  original  bill  in  this 
case  was  filed,  and  upwards  of  twenty  years  before  he  was  in  any- 
wise a  party  to  any  litigation  concerning  the  land,  does  constitute  a 
bar  under  the  statute  of  limitations,  and  that  this  part  of  the  case  is 
within  the  exception  of  the  decree  and  mandate  of  the  supreme  court, 
and  that  the  Waldens  are  not,  upon  the  principles  of  equity,  entitled 
to  have  the  possession  of  this  part  of  the  land ;  and  therefore  their 
bill  and  proceedings  in  respect  to  it  are  dismissed." 

It  will  be  perceived  by  a  reference  to  the  plat,  that  the  whole  of 
this  tract  of  land  lies  within  both  Walden's  entry  and  patent,  and 
also  within  what  was  called  the  locator's  part.  This  court  in  1840 
decided  that  Walden's  title  was  good  to  all  the  land  included  within 
his  entry,  namely,  all  included  within  the  double  black  lines ;  and  de- 
cided, also,  that  Craig's  title,  claimed  under  Kenton,  the  locator,  was 
not  valid.  14  Pet  162.  It  remains  to  trace  the  title  claimed  under 
the  defence  of  limitations. 

The  title  adverse  to  Walden's  is  thus  traced  by  the  counsel  for 
Proctor,  the  present  occupier  and  claimant 

After  the  expiration  of  the  demise  in  said  Walden's  declarations, 
namely,  in  the  latter  part  of  the  year  1800,  as  your  petitioner  is  ad- 
vised, Rose,  the  tenant  in  possession,  purchased  the  land  claimed  by 
said  Walden  firom  Bodley  and  Pogue,  who  claimed  under  a  patent 
in  the  name  of  Tibbs  and  Co.  for  10,000  acres  of  land,  posterior  in 
date  to  that  of  said  Walden,  and  adverse  thereto,  for  which  he  held 
the  bond  of  said  Bodley  and  Pogue  for  131  acres,  which  bond  was 
satisfied  by  the  execution  of  a  deed,  September,  1821. 

Between  the  years  1814  and  1819,  and  while  the  said 
demise  •continued  dead,  your  petitioner  believes  about  the  [  *  42  J 
year  1816  or  1817,  said  Rose  sold  by  executory  contract  the 
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said  tract  of  land  to  his  son,  Jonathan  H.  Rose,  and  delivered  the 
possession  thereof  to  him ;  and  the  said  Jonathan  H.  Rose  continued 
on  said  land,  and  was  in  fact  the  terre-tenant  at  the  date  of  the  ex- 
tension of  the  demise,  namely,  the  8th  of  May,  1824 ;  and  the  said 
Jonathan  H.  had  no  notice  or  knowledge  whatever  of  said  extension, 
but  the  whole  proceeding  as  to  him  was  ex  parte.  And  your  peti- 
tioner states,  that,  during  the  year  1826,  he  purchased  by  bond  of 
said  Jonathan  H.  Rose,  and  took  possession  of  said  land  in  March, 
1827 ;  and  shortly  afterwards  received  a  deed  therefor  from  said  Rose, 
without  any  knowledge  on  his  part  of  the  extension  of  said  demise, 
and  when,  as  he  is  advised,  the  title  of  said  Rose  had  ripened  into  a 
complete  estate. 

The  said  Lewis  Craig  was  not  a  terre-tenant,  but  was  entered  de- 
fendant with  Rose  on  account  of  his  sale  to  said  Rose  of  the  land  in 
contest  ' 

It  was  upon  the  2d  of  July,  1827,  that  Jonathan  Rose  executed  a 
deed,  with  special  warranty,  to  Jonathan  H.  Rose ;  and  on  the  22d 
of  February,  1828,  Jonathan  Rose  and  Jonathan  H.  Rose  united  in 
a  deed  to  Proctor.     The  habendum  of  the  deed  was  as  follows :  — 

"  To  have  and  to  hold  the  land  hereby  conveyed,  and  the  appur- 
tenances, unto  the  said  Proctor,  his  heirs  and  assigns,  forever.  The 
said  Jonathan  Rose  only  conveying,  without  warranty,  a  life-estate 
which  he  held  by  virtue  of  a  lease  from  said  Jonathan  H.  Rose ;  and 
the  said  Jonathan  H.  Rose,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, the  aforesaid  tract  of  land  and  premises  unto  the  said 
Proctor,  his  heirs  or  assigns,  against  the  claim  or  claims  of  all  and 
every  person  or  persons  whatsoever,  so  far  as  to  refund  the  purchase- 
money  without  interest  in  case  said  land  should  be  lost  by  a  better 
claim  than  the  one  thereby  conveyed,  does  and  will  forever  defend 
by  these  presents." 

At  the  time  of  the  last  survey,  this  tract  of  land  appeared  to  have 
pas;-ed  into  the  possession  of  a  person  by  the  name  of  Kincaid ;  by 
what  conveyance  the  record  did  not  show. 

B.  The  judgment  of  the  circuit  court  with  regard  to  the  tract  of 
land  marked  B,  was  as  follows :  — 

"  It  seems  to  the  court  that  the  heirs  of  Walden  are  not  entitled  to 
obtain,  by  this  proceeding  against  Blair,  the  possession  of  the  parcel 
of  land  in  his  possession,  which  is  designated  in  the  report  of  the 
surveyor  by  the  figures  15, 14,  6,  6,  11,  15,  and  as  contain* 
[  *  43  ]  ing  fifteen  acres,  one  rood,  and  seven  poles.  It  *  was  pur- 
chased, and  the  possession  obtained,  from  one  of  the  original 
complainants  in  the  original  bill,  but  there  was  no  suit  pending  for  it 
or  against  it,  and  its  possession  cannot  be  aiTected  by  any  subsequent 
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litigation  between  parties  out  of  its  possession.  Tilton  and  Huston 
purchased  it  in  the  year  1813  of  Robert  Pogue,  then  in  the  possession, 
with  his  tide  under  the  junior  patent,  for  upwards  of  seven  years,  and 
thereupon  they  took  the  possession ;  since  which  time  it  has  been 
held  in  continued  possession  by  them  and  their  vendee,  and  his  ven- 
dee, down  to  Blair,  the  defendant,  now  residing  upon  it ;  each  and 
all  holding  adverse  to  Walden.  And  it  seems  to  the  court  that  this 
length  of  adverse  possession,  upwards  of  seven  years  before  the  origi- 
nal bill,  of  which  this  proceeding  is  the  sequel,  was  filed,  and  upwards 
of  twenty  years  before  Blair,  or  any  other  person  in  possession,  became 
in  anywise  a  party  to  the  suit,  or  to  any  proceedings  in  respect  to  it, 
does  constitute  a  bar  under  the  statute  of  limitations,  and  that  this 
part  of  the  case  is  within  the  exceptions  in  the  mandate,  and  the  bill 
and  proceedings  of  the  Waldens,  in  respect  to  this  part  of  the  land, 
are  dismissed ;  and  this  disposes  of  all  the  land  for  which  judgments 
were  recovered  in  the  ejectment  suits." 

The  origin  of  Blair's  title  to  this  piece  of  land  is  thus  stated  by 
himself  in  his  answer,  in  1837,  to  the  cross-bill,  amended  cross-bill, 
and  bill  of  revivor,  filed  against  him  and  others  by  Walden's  heirs. 

"  This  respondent  has  no  personal  knowledge  whatever  of  the  pro- 
gress and  movement  in  the  various  suits  referred  to,  or  of  the  deriva- 
tion of  Fitzgerald's  title ;  but  he  is  informed,  and  charges,  that  after 
the  expiration  of  the  demises  in  said  Walden's  declaration,  and  be- 
fore the  renewal  thereof,  that  said  Shockey  sold  the  land  in  contest 
to  Robert  Pogue,  who  claimed  it  previously  under  the  patent  in  the 
name  of  Tibbs,  &c.,  for  10,000  acres  of  land,  posterior  in  date  to  thai 
of  Walden,  and  adverse  thereto ;  and  said  Pogue,  who  purchased  in 
order  to  unite  the  conflicting  claims  in  himself,  then  took  possession 
of  said  land  in  contest,  and  continued  the  possession  in  himself  until 
about  the  year  1814,  when  he  sold  the  same  to  Tilton  and  Huston, 
who  then  entered  and  held  the  possession  for  two  or  three  years,  and 
then  sold  to  Hambrick,  who  continued  in  possession  until  the  demise 
was  entered,  and  until  he  sold  and  delivered  the  possession  of  the 
same  to  your  respondent." 

In  April,  1813,  Pogue  gave  a  bond  of  conveyance  for  this  land  to 
Tilton  and  Huston.      In  April,  1816,  this  bond  was  assigned  to 
Hambrick,  who  assigned  it  to  Fitzgerald.     About  the  year 
1829,  Pogue  gave  a  deed  of  it  to  Fitzgerald,  and  on  the*  20th  [  *  44  J 
of  September,  1832,  Fitzgerald  conveyed  it  to  Blair  by  a 
deed,  the  habendum  of  which  was  as  follows  :  — 

"  To  have  and  to  hold  the  said  tract  or  parcel  of  land  above  de- 
ecribed,  together  with  aU  and  singular  the  privileges  and  appurte- 
nances thereunto  belonging,  or  in  anywise  appertcdning  to  the  same 
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unto  the  said  Thomas  Blair,  his  heirs  and  assigns,  forever,  and  to 
their  only  proper  use  and  benefit  and  behoof.  And  the  said  Benjamin 
Fitzgerald,  for  himself,  his  heirs,  executors,  and  administrators,  doth 
hereby  covenant  to  and  v^ith  the  said  Thomas  Blair,  his  heirs,  exec- 
utors, and  administrators,  that  in  case  the  land  hereby  conveyed  shall 
be  taken  or  lost  by  any  better  or  prior  claim,  that  in  that  event  the 
said  Fitzgerald  will  reAind  to  him,  the  said  Thomas  Blair,  the  pur- 
chase money  thereof,  without  interest" 

C.  The  judgment  of  the  circuit  court  as  to  the  tract  of  land  marked 
C  was  as  follows  :  — 

"  The  Waldens  have  not,  however,  limited  their  claim  in  this  pro- 
ceeding to  the  boundaries  of  the  400  acres  of  land  which  have  been 
given  as  the  limits  of  the  lands  recovered  in  the  actions  of  ejectment, 
but  have  insisted  that  these  judgments  were  for  all  the  land  within 
the  patent  of  their  ancestors,  for  1,333  acres ;  and  that,  whether  this 
position  be  sustained  or  not,  they  are  entitled,  on  the  decree  and 
mandate  of  the  supreme  court,  to  have  themselves  put  in  possession 
of  all  the  land  within,  and  common  to,  the  patent  and  entry  of  their 
ancestor,  as  established  by  the  decree  of  this  court,  to  which  it  is  not 
shown  some  other  person  has  the  superior  title ;  and  they  prayed  on 
the  hearing  for  process  by  which  to  have  such  possession  delivered  to 
them.  Their  prayer  is  overruled,  and  this  proceeding  dismissed  as  to 
Blair,  and  all  the  other  parties,  in  respect  to  all  the  lands  without  the 
boundary  of  the  land  covered  by  the  judgments  in  ejectment,  desig- 
nated on  the  plat  as  first  herein  stated. 

"  It  is,  however,  provided,  that  neither  these  orders,  nor  what  may 
be  done  in  consequence  of  them,  shall  prejudice  the  rights  of  any  of 
the  parties,  or  their  representatives,  in  the  above-mentioned  actions 
of  ejectment,  or  in  the  suit  in  chancery,  of  which  this  proceeding  is  a 
continuation,  who  are  not  now  properly  before  the  court  It  is  or- 
dered that  an  account  be  taken  of  the  improvements,  and  of  the  rents 
and  profits  and  damages,  of  each  of  the  three  above-described  parcels 
of  land,  of  which,  according  to  the  above  opinion,  the  Waldens  are 
to  have  the  possession.  John  C.  Herndon  is  appointed  the  master 
for  this  purpose." 

It  will  be  perceived  by  a  reference  to  the  mandate  of  this 
[  •  45  ]  *  court,  which  is  above  recited,  that  the  circuit  court  was 
instructed  "  to  take  such  farther  steps  in  regard  to  the  im- 
provements, and 'to  the  putting  of  Walden  or  his  representative  in 
possession  of  the  premises  recovered  in  the  ejectment  suits,  as  shall 
be  conformable  to  the  decree  hereby  affirmed,  and  to  the  principles 
of  equity." 

It  is  necessary  to  refer  to  the  ejectment  suits  to  see  what  premises 
were  recovered. 
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The  original  ejectmenti  brought  in  1797,  was  in  very  general  terms, 
for  415  acres  of  land.  After  the  substitution  of  Craig  and  Chapin 
as  defendants,  instead  of  the  casual  ejector,  the  court  ordered  a  sur- 
vey of  the  premises  according  to  the  claim  and  pretensions  of  the 
respective  parties.  The  defendants  took  defence  for  all  the  land  in- 
cluded within  the  locator's  part,  as  will  be  seen  by  the  following 
special  case  and  judgment  of  the  court  The  letters  A,  B,  C,  D  are 
represented  iu  the  plat  in  this  statement  by  the  figures  7,  8,  9, 10,  and 
the  letters  E,  F,  G,  C,  by  the  figures,  1,  2,  3,  9. 

^  And  afterwards,  to  wit,  at  the  June  term  of  the  court  afore- 
said, to  wit,  on  the  19th  day  of  June,  a.  d.  1800,  the  following  spe- 
cial case  was  submitted  to  the  court,  by  consent  of  the  parties  herein, 
by  their  attorneys. 

"  The  tract  of  land  marked  on  the  plat  by  the  letters  A,  B,  C,  D, 
was  duly  granted  to  the  said  Walden,  lessor  of  the  plaintifi^  by 
patent  firom  the  Commonwealth  of  Virginia,  bearing  date  the  20th 
day  of  November,  1786. 

"  The  said  Walden  and  Simon  Kenton  executed  the  agreement, 
marked  A,  respecting  the  locating  of  said  lands ;  the  said  agreement 
is  made  part  of  this  cause. 

^  The  defendants  are  in  possession  of  that  part  of  the  tract 
marked  on  the  plat  by  the  letters  E,  F,  G,  C,  and  claim  the  said 
part  of  the  said  tract  of  land  under  the  agreement  A,  and  the  in- 
dorsement thereon,  and  a  division  thereof  made  as  certified  by  the 
report  B ;  which  report  and  indorsement  on  said  agreement  is  also 
made  a  part  of  this  case. 

^^  If,  upon  the  whole,  the  court  shall  be  of  opinion  that  the  legal 
title  to  the  said  part  of  the  said  tract  of  land  marked  on  the  plat  as 
aforesaid  by  the  letters  E,  G,  C,  F,  is  in  the  plaintiff,  then  judgment 
to  be  entered  for  him ;  if  not,  judgment  to  be  entered  for  the  de- 
fendants. 

"  William  Clark,  AMomeyfor  Plaintiff. 
Thomas  Todd,  Attorney  for  Defendants. 

^  And  the  court,  having  fully  considered  and  understood  the  said 
case,  is  of  opinion,  that  tiie  legal  title  to  the  said  part  of 
*the  said  tract  of  land  marked  on  the  plat  E,  F,  G,  C,  is  in  [  *  46  ] 
the  plaintifl^  and  was  on  the  day  of  filing  the  declaration  in 
this  suit. 

"It  is  therefore  considered  by  the  court,  that  the  plaintiff  recover 
against  the  said  defendants,  Lewis  Craig  and  Amzel  Chapin,  his 
term  of  and  in  the  premises  aforesaid,  with  the  appurtenances,  yet 
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to  come  and  unexpired,  together  with  his  costs  by  him  in  this  behalf 
expended ;  and  the  said  defendants  in  mercy,  &c. 

"  And  on  motion  of  the  plaintiff,  by  his  attorney,  the  United 
States  writ  oi  habere  facias  possessionem  is  awarded  him  in  this  suit, 
to  cause  him  to  have  possession  of  the  terms  aforesaid,  returnable 
to  the  next  court" 

The  judgment  in  ejectment  in  favor  of  Walden  did  not  there- 
fore include  the  tract  of  land  marked  C,  or  any  land  outside  of  the 
locator's  part,  for  which  only  the  defendants  took  defence. 

Thus  far,  the  claim  of  the  heirs  of  Walden,  and  the  grounds  of 
defence  of  the  defendants,  have  been  stated  as  to  those  parts  of  the 
tract  of  land  which  the  circuit  coiirt  refused  to  give  to  Walden's 
heirs. 

It  remains  now  to  state  the  proceedings  of  that  court  with  respect 
to  the  parts  of  the  tract  which  were  given  to  those  heirs,  and  which 
are  designated  upon  the  preceding  plat  by  the  letters,  D,  E,  and  F. 

The  circuit  court  gave  these  lands  to  Walden's  heirs  upon  certain 
conditions,  which  will  be  mentioned  consecutively,  and  jfrom  this  part 
of  the  decree  Walden's  heirs  also  appealed. 

D.  The  decree  of  the  circuit  court  was  as  follows  :  — 

"  It  therefore  seems  to  the  court  that,  on  this  proceeding  against 
Benjamin  Umstead,  one  of  the  complainants  in  the  original  bill,  the 
heirs  of  Walden  must  have  awarded  to  them  the  possession  of  the 
parcel  of  land  designated,  in  the  report  of  the  surveyor  filed  herein 
at  the  present  term,  by  the  figures  2,  21, 22,  12,  13, 14, 16, 17,  18, 19, 
20,  2,  and  as  containing  one  hundred  and  forty-nine  acres,  twenty- 
eight  poles,  now  in  his  possession,  when  he,  Umstead,  shall  have 
been  paid  the  amount  which  the  value  of  the  improvements  upon 
the  land  exceeds  the  rents  and  profits  and  damages  thereof,  or  it  shall 
be  ascertained  that  there  is  no  such  excess  on  the  account  to  be  taken. 
It  does  not  appear  that  Umstead  has  had  the  possession  of  any  other 
part  of  the  land  since  the  commencement  of  these  proceedings;  and 
as  to  the  residue  of  the  land  in  the  proceeding,  it  is  dismissed,  with- 
out prejudice  as  to  the  parcel  of  land  designated  on  the  plat 
[  *  47  ]  by  figures  21,  3,  22,  and  21,  containing,  •according  to  the 
surveyor's  report,  fourteen  acres,  two  roods,  and  thirty-six 
poles,  sold  by  Umstead,  as  represented  in  1813,  and  now  in  the  pos- 
session of  the  widow  of  William  Craig." 

E.  The  decree  of  the  circuit  court  with  respect  to  this  piece  of 
land  was  as  follows :  — 

"  It  seems  to  the  court  that  the  Waldens  will  be  entitled,  on  the 
proceedings  against  the  defendant,  John  N.  Proctor,  to  have  the  pos- 
session of  the  land  designated  on  the  plat  by  the  figures  15,  16, 17, 
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18, 19y  20,  15,  and  as  contaiaing  nineteen  acres,  three  roods,  and 
twenty-eight  poles,  in  his  possession  about  the  time  of  the  commence- 
ment of  this  proceeding,  but  now  in  the  possession  of  Jeremiah  Wells. 
Proctor  was  not  a  party  to  the  original  bill,  but  he  appears  to  have 
purchased  this  parcel  of  the  land,  and  to  have  acquired  the  possession 
of  it  from  Sandridge,  one  of  the  complainants  in  the  original  bill, 
|>ending  the  suit;  and  when  the  value  of  the  improvements  shall 
have  been  paid,  or  found  compensated  by  the  rents,  profits  and  dam- 
ages of  the  land,  according  to  an  accoimt  which  will  be  taken,  the 
Waldens  will  be  entitled  to  an  order  for  process  of  possession.  It 
does  not  exactly  appear  when  Wells  acquired  the  possession  of  this 
land ;  but  he  is  no  party,  and  unless  lus  position  be  such  as  to  bind 
him,  he  shall  not  be  concluded  in  respect  to  any  right  or  claim  he 
may  show  in  respect  to  the  matter  to  be  effected." 

F.  The  decree  of  the  circuit  court  with  respect  to  this  piece  of 
land  was  as  follows :  — 

"  It  seems  to  the  court,  that  the  Waldens  will  be  entitled  against 
the  defendant,  Thomas  Blair,  to  have  the  possession  of  the  land  de- 
signated on  the  plat  by  the  figures  4, 12,  13, 14,  4,  and  as  containing 
fourteen  acres^  three  roods,  and  eight  poles.  It  is  found  in  the  pos- 
session of  Blair,  claiming  to  hold  it  by  purchase  from  Pogue,  one  of 
the  original  complainants.  He  does  not  show  when  he  made  the 
purchase,  or  acquired  the  possession;  and  the  fair  conclusion  is, 
that  he  obtained  the  possession  pending  the  litigation.  He  must, 
therefore,  surrender  it  when  he  shall  have  been  paid  the  amount  which 
the  value  of  the  improvements  exceeds  the  rents  and  profits,  with  the 
damages,  on  the  account  which  will  be  taken,  or  it  shall  appear  that 
the  result  of  such  account  must  be  against  him." 

When  this  cause  was  here  in  1840,  it  was  held  that,  as  Walden 
had  been  decreed  to  surrender  possession,  and  make  releases  of  his 
elder  legal  title  to  complainants  for  so  much  of  the  land  in  contro- 
versy as  their  better  right  in  equity  covered,  the  proper  condition  im- 
posed on  complainants  by  such  decree  in  their  favor  was,  that,  hav- 
ing received  their  measure  of  equity,  they  were  compellable 
to  do  equity  to  the  defendants ;  and  *  that,  therefore,  they  [  *  48  ] 
should  be  constrained  to  surrender  possession  to  Walden's 
heirs  of  that  part  to  which  their  ancestor  had  the  better  title ;  and  as 
this  had  not  been  ordered  by  the  circuit  court  in  the  decree  made  in 
1834,  (then  before  us  on  appeal,)  it  was  so  ordered  by  this  court  in 
1840,  as  a  proper  addition  to  the  decree  made  below ;  and  the  cause 
was  sent  down  to  have  our  mandate  executed  in  this  respect.  In  at- 
tempting to  do  so,  it  is  insisted  on  part  of  Walden's  heirs,  that  the 
circuit  court  erred  to  a  material  extent,  and  they  have  prosecuted 
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fcheir  appeal  to  this  court  to  correct  the  errors,  and  we  are  now  called 
on  to  construe  and  execute  our  own  mandate ;  beyond  tliis,  we  have 
no  power  to  go,  more  than  the  circuit  court  had.  What  that  court 
ought  to  have  done,  it  is  our  duty  to  do.  The  mandate  directed  the 
circuit  court  "  to  take  such  further  steps  in  regard  to  the  improve- 
ments, and  to  the  putting  of  Walden  or  his  representatives  in  possession 
of  the  premises  recovered  in  the  ejectment  suits,  as  shall  be  conform- 
able to  the  decrees  hereby  affirmed,  and  to  the  principles  of  equity." 

Beyond  the  land  recovered  in  the  ejectment,  we  have  no  power 
to  act  under  this  mandate ;  nor  to  those  parts  of  the  land  recovered^ 
which  were,  by  the  decree  of  1834,  vested  in  complainants  and  devested 
out  of  Walden.  It  follows,  that  the  parcel  on  the  plat  marked  C.  11, 
30,  31,  32, 11,  is  not  in  the  case  now  before  us,  it  lying  outside  of  the 
tract  recovered  in  the  ejectment  suit ;  as  to  this  parcel,  the  circuit 
court  adjudged  correctly,  when  executing  the  mandate,  and  therefore 
the  decree  is  affirmed  in  this  respect 

The  parcel  as  found  on  the  plat  marked  A.  1,  a,  6,  4,  5,  6,  11, 1, 
next  presents  itself  for  our  consideration.  It  was  occupied  by  Kincaid, 
claiming  in  some  form  under  John  N.  Proctor :  and  the  circuit  court 
held  that  Proctor  had  acquired  the  better  title  thereto,  by  force  of 
the  act  of  limitations,  which  had  barred  Walden's  right  to  recover 
it ;  and  therefore  the  claim  on  part  of  Walden's  heirs  to  have  posses- 
sion thereof  surrendered  to  them  was  rejected.  And  the  inquiry  is, 
Did  the  statute  of  limitations  operate  in  Proctor's  favor?  Jonathan 
Rose  took  possession  under  Lewis  Craig.  Rose  was  sued  in  eject- 
ment, and  recovered  against,  in  1800.  By  some  executory  contract, 
Jonathan  Rose  sold  to  Jonathan  H.  Rose,  before  1817 ;  and  the  two 
Roses  seem  to  have  held  a  joint  possession,  until  they  sold  to  Proctor 
in  1826.  He  took  possession  in  1827,  and  the  two  Roses  made  him 
a  joint  deed  in  1828.  In  May,  1824,  the  demise  in  the  ejectment 
suit  was  extended  to  fifty  years,  commencing  in  1789.  The  suit  then 
stood  as  if  the  demise  had  been  originally  laid  for  fifty 
[  *  49  ]  years.  *  Of  this  step,  neither  Jonathan  Rose  nor  Jonathan 
H.  Rose  could  legally  or  justly  complain.  Proctor  came  in 
by  purchase  in  1827,  and  Kincaid  afterwards.  Then  the  ejectment 
suit  was  in  full  force  against  all  these  parties.  Nor  is  there  any  thing 
in  the  fact  that  Jonathan  Rose  took  a  deed  firom  Bodley  and  Pogue 
in  1821,  seeking  shelter  under  their  inferior  title.  And  this  reduces 
the  inquiry  to  the  question,  whether  Proctor  and  Kincaid  were 
bound  by  the  proceedings  against  Jonathan  Rose?  Walden  had 
the  legal  title  and  right  of  possession.  The  ejectment  suit  was 
pending,  and  Walden  delayed  and  hindered  from  obtaining  the 
fruits  of  his  judgment  by  the  acts  of  Jonathan  Rose  ;    of   this 
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pending  litigation^  purchasers  firom  Rose  were  bound  to  take  no- 
tice ;  and  they  were  bound  as  alienees,  pendente  lUe^  by  the  pro- 
ceedings in  the  suit,  after  the  alienation,  as  Jonathan  Rose  was 
bound.  This  is  the  general  rule.  Long  v.  Morton,  2  A.  K.  Mar- 
shal, 40 ;  Hickman  v.  Dale,  7  Yerger,  149.  And  so  is  the  rule  in 
equity  likewise.  Story's  Eq.  Pleading,  287.  K  it  were  true,  that, 
when  a  recovery  was  had  for  land,  the  party  in  possession,  and  from 
whom  the  land  had  been  recovered,  might  sell  out  and  transfer  his 
possession  to  another,  and  the  latter  could  not  be  reached  by  a  writ 
Qf  possession,  then  there  could  be  no  end  to  litigation,  as  the  land 
might  be  transferred  on  each  successive  recovery.  And  to  hold 
that  the  alienee  might  avail  himself  of  the  act  of  limitations,  and 
thereby  defeat  the  action,  or  its  fruits,  by  execution,  if  he  and  his 
vendor  could,  by  bills  of  injunction,  or  other  unjust  contrivance,  keep 
the  plaintiff  out  for  seven  years,  would  equally  violate  the  principle, 
that  he  who  buys  pendente  lite  must  abide  the  judgment  or  decree 
against  his  alienor,  regardless  of  the  fact  whether  such  purchaser  was 
or  was  not  a  party  to  the  suit. 

Up  to  May,  1839,  the  judgment  in  ejectment  was  in  full  force  against 
Proctor,  Kincaid,  and  the  Roses ;  then  the  demise  expired.  In  1840, 
this  court  ordered  that  Walden's  heirs  should  be  put  into  possession 
of  the  land  recovered,  because  the  legal  remedy  had  ceased.  That  order 
proceeded  on  principles  governing  a  court  of  equity ;  that  it  was  a 
decree  in  effect  against  these  parties,  for  the  land  above  described,  is 
our  unanimous  opinion ;  and  the  circuit  court  having  held  otherwise, 
we  direct  the  decree  of  that  court,  in  this  respect,  to  be  reversed,  and 
order  that  Walden's  heirs  be  put  into  possession  of  the  parcel  of 
land  marked  A.  1,  a,  6,  4,  5,  6, 11, 1,  on  the  plat,  of  which  the  one 
here  presented  is  a  copy. 

The  next  parcel  claimed  by  Walden's  heirs  to  which  their  claim 
was  rejected  by  the  circuit  court,  is  lot  B,  marked  15, 14, 
*  5,  6, 11, 15,  of  15  acres,  1  rood,  and  7  poles,  and  defended  [  *  50  ] 
by  Thomas  Blair.  In  tracing  title  of  this  tract,  a  material 
defect  exists  in  the  statement  made  by  the  circuit  court.  It  was  part 
of  the  Hambrick  tract,  and  purchased  by  Robert  Pogue  from  Abram 
Shockey,  after  the  recovery  in  ejectment ;  at  what  precise  time,  does 
not  appear.  Blair  alleges  in  his  first  answer,  that  it  was  sold  by 
Walden  to  A.  Chapin,  and  by  Chapin  to  Pogue ;  but  in  the  second 
answer,  Blair  alleges  that  Pogue  purchased  of  Shockey,  and  that 
Shockey  was  then  in  possession ;  <^  and  that  said  possession  was  reg< 
olarly  continued  through  Pogue,  Tilton,  and  Huston,  Hambrick,  and 
Fitzgerald,  to  your  respondent,  Blair." 

The  surveyor's  return  explains  the  matter  as  follows :  — 

3» 
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No.  1.  « 15,  14,  5, 6, 11, 15.  That  part  of  the  Hambrick  tract  lying 
within  the  locator's  part,  now  in  the  possession  of  Thomas  Blair,  who 
holds  title  under  Thomas  Fitzgerald  by  deed  in  1832.  Tilton  and 
Huston  were  contractors  with  Robert  Pogue  for  this,  and  the  residue 
of  the  Hambrick  tract  they  sold  to  Hambrick,  and  he  afterwards  to 
Fitzgerald,  who  obtained  a  conveyance  from  Pogue  about  the  year 
1829.  Statement  of  Thomas  Blair.  This  part  of  the  Hambrick 
tract  contains  15  acres,  1  rood,  and  7  poles,  by  survey." 

No.  2.  « 11,  30,  31,  32, 11.  The  balance  of  the  Hambrick  tract  in 
the  possession  of  said  Blair  outside  of  the  locator,  said  to  contain 
thirty  acres,  covered  in  common  by  Walden's  two  surveys." 

No.  3.  "  4, 12, 13, 14,  4.  Represents  14  acres,  3  roods,  and  8  poles, 
within  the  locator,  in  the  possession  of  said  Blair,  held  by  purchase 
from  Robert  Pogue,  who  held  under  Lewis  Chapin.  No  title  or  con- 
veyance has  yet  passed.  Statement  of  said  Blair.  This  tract  has 
never  had  a  regular  tenant  upon  it.     Statement  of  Jos.  Duncan." 

This  return  stands  undisputed,  and  from  it  the  answer  of  Blair 
may  be  explained.  No.  2,  11,  30,  31,  32,  11,  is  that  parcel  of  thirty 
acres  lying  outside  of  the  land  recovered  by  the  ejectment,  and  with 
which  we  have  no  power  to  interfere,  as  already  stated,  being  lot  C 
on  the  annexed  plat 

No.  3.  4, 12,  13,  14,  4,  including  14  acres,  3  roods,  and  8  poles,  is 
the  land  derived  through  Lewis  Chapin  by  Robert  Pogue ;  and  this 
tract  is  not  in  controversy  now. 

But  No.  1,  marked  B,  for  15  acres,  1  rood,  and  7  poles,  is  land  of 
which  Pogue  obtained  possession  from  Abram  Shockey ;  and  Pogue 
was  a  principal  party  to  the  bill  of  injunction  staying  the  judgment 
at  law.  In  the  ejectment,  this  latter  parcel  B  was  recovered 
[  •  51  ]  against  Shockey ;  and  when  the  demise  was  *  extended,  in 
1824,  the  judgment  was  in  full  force  against  him,  and  those 
holding  the  possession  under  him.  Thus  the  matter  stood  when 
Blair  purchased  and  took  possession  in  1833.  From  this  time  up- 
wards to  1839,  Blair  was  subject  to  be  evicted  by  a  writ  of  posses- 
sion, to  which  Walden,  or  his  heirs,  had  an  undoubted  right ;  and  to 
lands  thus  situate  the  mandate  of  this  court  extends,  for  the  reasons 
already  stated,  in  regard  to  the  parcel  marked  A,  and  defended  by 
Proctor  and  Kincaid.  It  is  therefore  ordered  that  Walden's  heirs  be  put 
into  possession  of  the  parcel  marked  B,  for  15  acres,  1  rood,  and  7  poles ; 
and  that  the  decree  of  the  circuit  court  in  regard  thereto  be  reversed. 

And  as  respects  all  other  parts  of  the  decrees  and  orders  made  by 
the  circuit  court,  in  execution  of  our  mandate,  we  hold  the  same  to 
have  been  proper,  in  so  far  as  such  decrees  and  orders  awarded  pos- 
session to  Walden's  heirs,  or  rejected  their  claim  to  have  possession ; 
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and  said  decrees  and  orders  are  hereby  afErmed,  with  the  modifica"  * 
tion  hereafter  stated,  as  respects  the  patting  of  Walden's  heirs  into 
immediate  possession ;  and  also  as  respects  the  mode  of  proceeding 
to  recover  rents  and  profits,  or  for  value  of  improvements. 

And  it  is  further  ordered,  that  this  cause  be  remanded  to  the  cir- 
cuit court,  with  directions  that  Walden's  heirs  and  representatives  be 
put  into  the  possession  of  all  the  parcels  of  land  awarded  to  them 
under  the  mandate,  either  by  the  circuit  court  or  by  this  court,  on,  or 
before  the  1st  of  January  next;  and  it  is  further  ordered,  that  such 
possession  shall  be  delivered  to  Walden's  heirs  or  representatives,  re- 
gardless of  the  fact  whether  claims  for  improvements  or  for  mesne 
profits  exist  on  the  one  side  or  the  other ;  the  intention  of  this  court 
being  to  give  possession  to  Walden's  heirs  and  representatives  in  the 
same  manner  that  a  writ  of  habere  facias  possessionem  would  do 
when  executed,  so  that  they  may  have  the  benefit  and  advantages  of 
their  judgment  at  law. 

And  it  is  further  ordered,  that  any  party  on  whom  this  decree  oper- 
ates, who  claims  compensation  for  improvements  made  on  the  land, 
or  on  any  parcel  thereof,  may  file  his  petition  before  said  circuit  court, 
setting  forth  his  claim  to  compensation  for  such  improvements ;  and 
that  said  heirs  or  representatives  of  Walden  may  answer  the  same, 
and  be  allowed  to  set  off  mesne  profits  arising  because  of  the  pos- 
session of  the  parcel  of  land  on  which  said  improvements  are  alleged 
to  have  been  made ;  and  that,  in  deciding  on  such  controversy,  said 
circuit  court  shall  be  governed  by  the  rules  appertaining  to  a  court 
of  equity  in  such  like  cases. 

•And  it  is  further  ordered,  that  the  heirs  and  representa-  [  *  52 
tives  of  Walden  shall  have  the  corresponding  right  to  file 
their  petition  against  any  claimant  holding  possession,  and  who  has 
been  a  party  to  this  proceeding,  or  who  may  hold  under  such  party 
by  transfer  of  title  made  since  the  date  of  tWe  mandate  of  this  court, 
for  any  rents  and  profits  that  can  be  equitably  claimed  for  the  occu- 
pancy and  use  of  said  respective  parcels  of  land;  and  to 'adjudge 
and  decree  among  the  respective  parties  as  equity  may  demand. 
Nor  shall  cross  petitions  for  value  of  improvements,  and  for  mesne 
profits  on  the  other  hand,  be  required ;  but  the  court  may  hear  the 
whole  matter  on  petition  and  answer,  and  decree  for  either  side  for 
any  balance,  after  one  demand  is  set  off,  in  part,  against  the  other, 
on  an  account  stated. 

And  it  is  further  ordered,  that  the  appeal  brought  here  by  said 
Walden's  heirs,  to  reverse  the  decree  dismissing  the  cross-bill  filed; 
25th  November,  1834,  by  Ambrose  Walden,  and  the  amendments 
and  other  proceedings  in  said  cross-bill,  and  which  are  found  in  record 
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No.  96  of  this  court,  be  dismissed ;  and  that  the  decree  of  the  circuit 
court  dismissing  the  same  be,  and  the  same  is  hereby,  affirmed; 
and  that  the  appellants,  the  heirs  of  Walden,  pay  the  costs  of  said 
appeal. 

And  it  is  further  ordered,  that  the  appellees,  John  N.  Proctor  and 
Thomas  Blair,  against  whom  decrees  for  lots  A  and  B  have  been 
made,  and  who  are  the  principal  appellees,  pay  the  costs  of  the  ap- 
peal on  record  No.  96  of  this  court,  containing  the  proceedings  had 
before  the  circuit  court  when  executing  our  mandate  of  1840,  and 
that  said  Proctor  and  Blair  pay  said  costs  by  moieties ;  that  is,  one 
half  thereof  each. 

And  as  respects  the  parcel  marked  D  on  the  plat  accompanying 
this  decree,  being  for  forty-nine  acres  and  twenty-eight  poles,  de- 
fended by  Benjamin  Umstead  in  the  circuit  court,  and  which  said 
court  adjudged  should  be.  surrendered  to  Walden's  heirs,  it  is  ordered 
and  decreed,  that  said  parcel  be  delivered  to  Walden's  heirs  by  said 
Umstead  on  or  before  the  1st  of  January  next.  And  that  in  other 
respects  said  decree  against  Umstead  be  affirmed,  except  that  in 
proceeding  for  improvements  he  shall  be  governed  by  the  rules  that 
other  defendants  are. 

And  as  respects  the  parcel  of  fourteen  acres,  two  roods  and  thirty- 
six  poles,  represented  to  be  in  the  possession  of  the  widow  of  Wil- 
liam Craig,  and  designated  on  the  plat  by  the  figures  21,  3,  22,  and 
21,  it  is  ordered  and  adjudged  that  all  further  proceeding  under  the 
mandate  shall  be  barred,  and  no  further  steps  be  allowed  as 
[  •  53  ]  to  said  parcel,  because  said  widow  *  of  William  Craig  has 
in  nowise  been  made  a  party  to  the  proceeding,  and  it  is 
now  too  late  to  bring  her  before  the  court. 

And  as  respects  the  parcel  marked  E  on  the  plat,  containing  nine- 
teen acres,  three  roods,  and  twenty-eight  poles,  designated  by  the 
figures  15, 16,  17, 18, 1^  20,  and  15,  defended  by  John  N.  Proctor, 
and  which  was  adjudged  by  the  circuit  court  to  be  by  him  surren- 
dered t(»  Walden's  heirs,  it  is  ordered  that  said  parcel  shall  be  sur- 
rendered accordingly  on  or  before  the  first  day  of  January  next,  and 
that  in  this  respect  said  decree  is  deemed  to  be  conclusive  against 
Jeremiah  Wells  and  all  others  claiming  under  Proctor;  and  that, 
therefore,  so  much  of  said  decree  as  leaves  the  controversy  open  to 
let  in  Jeremiah  Wells  further  to  litigate  be  and  the  same  is  hereby 
reversed.  Reserving,  however,  to  said  Wells  the  right  to  come  for- 
ward, if  he  has  any  interest  or  claim  for  the  value  of  improvements, 
in  the  same  manner  that  said  Proctor  might  do,  according  to  the 
principles  and  in  the  mode  above  prescribed.  This  decree  is  founded 
on  the  fact  that  Proctor  appears  to  be  the  owner,  and  he  defended 
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before  the  circuit  court ;  and  nothing  appears  in  the  record  to  show 
that  Wells  has  any  claim  to  the  land,  nor  that  he  had  been  in  poB« 
session  for  such  length  of  time  as  to  bar  Walden's  right  to  demand 
possession  firom  him. 

And  as  respects  the  parcel  F,  on  the  plat,  of  fourteen  acres,  three 
roods,  and  eight  poles,  designated  by  the  figures  4,  12,  13,  14,  4, 
defended  by  Thomas  Blair,  and  which  the  circuit  court  ordered  him 
to  surrender  to  Walden's  heirs,  it  is  ordered  and  decreed  that  said 
parcel  be  surrendered  to  the  heirs  of  Walden  on  or  before  the  1st  of 
January  next ;  and  that  so  much  of  said  decree  as  allows  said  Blair 
to  retain  possession  until  the  value  of  improvements,  &c.,  be  taken« 
be  and  the  same  is  hereby  reversed.  But  that  said  Blair  shall  be 
allowed  to  file  his  petition,  and  to  seek  payment  for  his  improve- 
ments, on  the  general  principles  above  stated.  And  on  petitions 
being  filed  for  the  value  of  improvements,  service  of  notice  on  the 
counsel  of  Walden's  .heirs  shall  be  sufficient  service. 

And  as  to  all  matters  respecting  the  payment  of  costs,  not  dis- 
posed of  in  the  circuit  court,  it  is  ordered  that  said  court  proceed  to 
take  cognizance  thereof^  and  make  decrees  and  orders  therein. 


William  Wheeler,  Appellant,  v.  Hugh  Smith  and  Phineas  Jan 
NET,  Executors  of  Charles  Bennett,  deceased,  and  surviving 
Trustees  under  his  Will,  and  Molly  E.  Taylor,  Executrix,  and 
Henry  Daingerfield  and  Phineab  Jannen,  Executors  of  Robert 
L  Taylor,  deceased,  who  was  an  Executor  and  Trustee  under 
the  same  Will,  Hugh  C.  Smith,  Executor  of  the  same  Charles 
Bennett^,  and  the  Common  Council  of  Alexandria,  Defendants. 

9  H.  55. 

A  beqnest  *'to  some  disposition  thereof  which  mj  executors  may  consider  as  promising  most 
to  benefit  the  town  and  trade  of  Alexandria,  leaving  the  same  entirely  to  their  disposition 
of  it,  in  such  manner  as  appears  to  them  promises  to  yield  the  greatest  good  " — is  too 
ragne  to  be  executed  by  a  court  of  chancery,  under  its  ordinary  judicial  equity  powers ; 
and  the  4dd  of  Klixabeth,  not  having  been  adopted  as  part  of  the  law  of  Virginia,  the 
bequest  tliere  is  void,  and  the  property  belongs  to  the  heir  at  law. 

A  release  from  an  heir  at  law  to  executors,  made  under  a  mistake  of  law  and  some  nnduo 
influence,  set  aside,  though  a  largo,  bift  inadeqtiate  consideration  was  paid. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia.     The 
case  is  stated  in  the  opinion  of  the  court. 

James  M.  Mtison  and  Cooke^  for  the  appellant. 

Dams  and  Cbze,  contra. 
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[  *  76  ]      *  AFLean,  J.,  delivered  the  opinion  of  the  court 

This  controversy  arises  under  the  last  will  and  testament 
of  Charles  Bennett,  late  of  Alexandria.  After  making  a  number  of 
specific  bequests,  the  testator  declares:  '<  The  residue  of  my  estate 
is  left  in  trust  of  Hugh  Smith,  Robert  L  Taylor,  and  Phineas  Jan- 
ney,  for  such  purposes  as  they  consider  promises  to  be  most  bene- 
ficial  to  the  town  and  trade  of  Alexandria.  If  any  difficulty  occurs 
in  construction  as  to  any  of  my  bequests,  R.  L  Taylor,  is  especially 
charged  to  give  said  construction."  Smith  Taylor,  and  Janney  were 
appointed  executors. 

In  a  codicil  the  testator  declares :  ^'  Now  in  the  indosure  I  leave 
the  residue  of  my  estate,  after  paying  all  bequests  and  expropriations, 
to  some  disposition  thereof  which  my  executors  may  consider  as 
promising  most  to  benefit  the  town  and  trade  of  Alexandria.  Now 
I  leave  the  same  entirely  to  their  disposition  of  it,  in  such  manner 
as  appesurs  to  them  promises  to  yield  the  greatest  good." 

The  complainant,  William  Wheeler,  is  next  of  kin  and  heir  at  law 
to  the  testator.  He  filed  his  bill  to  set  aside  the  above  devise,  and 
also  the  compromise  he  made  with  the  executors,  under  the  impres- 
sion that  the  devise  was  valid. 

On  reading  the  above  residuary  disposition  of  his  estate,  we 
cannot  but  observe  the  fact,  that  the  testator  had  no  settled  pur- 
pose as  to  the  mode  of  applying  his  bequest  to  '*  benefit  the. town 
and  trade  of  Alexandria."  The  town  and  trade  of  any 
[  •  77  ]  •  commercial  city  are  closely  connected,  and  whatever  shall 
benefit  the  one  will  advance  the  interest  of  the  other. 
These  interests  are  inseparably  blended ;  but  they  were  treated  by 
the  testator  as  distinct  objects  of  his  solicitude  and  bounty.  Per- 
haps no  matter  could  give  rise  to  a  greater  diversity  of  opinion,  than 
that  which  is  involved  in  this  devise.  Shall  the  objects  of  the  testa- 
tor be  most  advanced  by  extending  the  lines  of  internal  communica- 
tion connected  with  the  town,  such  as  turnpike-roads,  railroads,  or 
canals ;  or  by  improving  and  extending  the  wharves  and  warehouses 
of  the  city ;  or  by  deepening  the  harbor  and  removing  obstructions 
to  navigation ;  or  by  loaning  the  capital  to  men  engaged  in  com- 
merce ;  or  by  aiding  some  other  enterprise  beneficial  to  the  trade 
and  town  ?  Shall  the  bounty  be  limited  to  our  own  citizens,  if  for- 
eigners shall  do  more  than  they,  to  carry  out  the  expressed  objects 
of  the  testator? 

Under  this  devise,  how  can  a  court  of  chancery  correct  an  abuse 
of  the  trust  ?  By  what  means  shall  it  ascertain  the  misapplication 
of  the  fund  ?  There  is  nothing  to  restrain  the  discretion  of  the  trus- 
tees, or  to  guide  the  judgment  of  the  court    If  the  trust  can  be  ad- 
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mioistered,  it  mast  be  administered  at  the  will  of  the  trastees,  sub* 
stantially  free  from  all  legal  obligation. 

But  before  we  pronounce  on  the  character  of  this  trust,  it  is 
important  to  know  by  what  law  it  is  governed.  Is  the  common*law 
of  England  in  relation  to  charities,  as  modified  and  enlarged  by  the 
statute  of  the  43d  of  Elizabeth,  in  force  in  Virginia  ?  Charities 
have  been  administered,  both  at  common  law  and  in  chancery,  from 
an  early  period  of  English  jurisprudence.  But  the  earlier  decisions 
in  that  country  are  often  inconsistent,  and  of  no  great  weight  of 
authority.  The  prerogative  of  the  king  wets  invoked  as  parens 
patrice  where  the  charity  was  indefinite,  and  a  most  liberal  construc- 
tion was  given  to  the  act  of  the  43d  of  Elizabeth ;  and  under  these 
influences' a  system  has  grown  up  in  England  favorable  to  the  policy 
of  charitable  bequests.  So  far  has  this  policy  been  carried,  that 
where  the  devise  has  been  uncertain  or  impracticable,  it  has  been 
sustained  in  some  instances  by  what  was  supposed  to  be  the  intent 
of  the  testator,  or  by  approaching  as  near  to  it  as  practicable. 

It  would  seem  from  the  preamble  to  the  statute  of  Elizabeth,  that 
its  object  was  mainly  to  institute  a  remedy  where  the  charitable 
intent  of  the  founders  had  not  been  carried  out,  by  reason  of  frauds, 
breaches  of  trust,  and  negligence  in  those  that  should  pay,  &c.     All 
the  objects  specified  in  that  statute  are  denominated  chari- 
ties, though  they  embrace  "  the  repairing  of  *  bridges,  ports,  [  *  78   ] 
havens,  causeways,  churches,    sea-banks,    highways,  &c. 
There  are  some  cases  of  charity,  from  their  nature,  though  not  spe 
eified  in  the  statute. 

Whether  this  policy  has  been  wisely  cherished  by  the  English 
government,  is  not  a  matter  for  our  consideration.  Charitable  be- 
quests, bom  their  nature,  receive  almost  universal  commendation. 
But  when  we  look  into  the  history  of  charities  in  England,  and  see 
the  gross  abuses  which  have  grown  out  of  their  administration,  not^ 
i^tbstandiog  the  enlarged  powers  of  the  courts,  aided  by  the  pre- 
rogative of  the  sovereign  and  the  legislation  of  parliament,  doubts 
may  be  entertained  whether  they  have,  upon  the  whole,  advanced 
the  puUic  good. 

When  this  country  achieved  its  independence,  the  prerogatives  of 
the  crown  devolved  upon  the  people  of  the  States.  And  this  power 
still  remains  with  them,  except  so  far  as  they  have  delegated  a  por- 
tion of  it  to  the  federal  government.  The  sovereign  will  is  made 
known  to  us  by  legislative  enactment.  And  to  this  we  must  look 
in  our  judicial  action,  instead  of  the  prerogatives  of  the  crown.  The 
State,  as  a  sovereign,  is  the  parens  ptUrue. 

The  common  law,  it  is  said,  we  brought  with  us  from  the  mothei 
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country,  and  we  claim  it  as  a  most  valuable  heritage.  This  is  ad- 
mitted, but  not  to  the  extent  sometimes  urged.  The  common  law, 
in  all  its  diversities,  has  not  been  adopted  by  any  one  of  the  States. 
In  some  of  them  it  has  been  modified  by  statutes,  in  others  by  usage. 
And  from  this  it  appears  that  what  may  be  the  common  law  of  one 
State  is  not  necessarily  the  common  law  of  any  other.  We  must 
ascertain  the  common  law  of  each  State  by  its  general  policy,  the 
usages  sanctioned  by  its  courts,  and  its  statutes.  And  there  is  no 
subject  of  judicial  action  which  requires  the  exercise  of  this  discrim- 
ination more  than  the  administration  of  charities.  No  branch  of 
jurisprudence  is  more  dependent  than  this  upon  the  forms  and  prin- 
ciples of  the  common  law. 

In  this  view,  we  must  look  to  the  laws  of  Virginia  as  governing 
this  bequest  Alexandria  was  ceded  to  the  Union  by  Vurginia  in 
1801,  but  the  laws  of  that  State,  as  they  then  existed,  remained  in 
force  over  the  ceded  territory.  It  has  since  been  retroceded  to 
Virginia.  By  an  act  of  the  Virginia  legislature,  in  1789,  followed 
by  one  in  1790,  a  commission  was  appointed  on  English  statutes, 
and  in  the  act  of  1792,  all  English  statutes  then  in  force,  were  de- 
clared to  be  repealed ;  "  the  legislature  reciting  that,  at  that  session, 
it  had  specially  enacted  such  of  them  as  appeared  worthy  of  adop- 
tion."    The  statute  of  the  43d  of  Elizabeth,  if  it  ever  was  in  force  in 

Virginia,  was  repealed  by  the  above  act. 
[  •  79  ]  •  Some  of  the  principles  applicable  to  this  case  were  con- 
sidered by  this  court,  in  the  Baptist  Association  v.  Hart's 
Ex'rs,  4  Wheat.  1.  Hart,  a  citizen  of  Virginia,  made  his  will,  which 
contained  the  following  bequest :  "  Item,  what  shall  remain  of  my 
military  certificates  at  the  time  of  my  decease,  both  principal  and 
interest,  I  give  and  bequeathe  to  the  Baptist  Associalfcn  that  for 
ordinary  meet  at  Philadelphia  annually,  which  I  allow  to  be  a  perpet- 
ual fund  for  the  education  of  youths  of  the  Baptist  denomination, 
who  shall  appear  promising  for  the  ministry,  always  giving  a  pref- 
erence to  the  descendants  of  my  father's  family."  •  In  that  case,  the 
court  held  that  '<  charitable  bequests,  where  no  legal  interest  is  vested, 
and  which  are  too  vague  to  be  claimed  by  those  for  whom  the  bene- 
ficial interest  was  intended,  cannot  be  established  by  a  court  of 
equity,  either  exercising  its  ordinary  jurisdiction,  or  enforcing  the 
prerogative  of  the  king  as  parens  patriiS,  independent  of  the  statute 
43d  Elizabeth."  And  it  was  said  the  statute  of  43d  Elizabeth  had 
been  repealed  in  Virginia. 

In  the  case  of  Qallego's  Ex'rs  v.  The  Attorney-General,  3  Leigh, 
450,  the  court  held  that  "  the  English  statute  of  charitable  uses,  43d 
Elizabeth,  having  been  repealed  in  Virginia,  the  courts  of  chancery 
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have  no  jurisdiction  to  decree  charitieB  where  the  objects  are  indefinite 
and  uncertain." 

^  If  a  trust  be  created  in  a  party,  but  the  terms  by  which  it  is 
created  are  so  vague  and  indefinite  that  courts  of  equity  ceuinot 
clearly  ascertain  either  its  objects  or  the  persons  who  are  to  take^  then 
the  trust  will  be  held  entirely  to  fail,  and  the  property  will  fall  into 
the  general  funds  of  the  author  of  the  trust"  Story's  Eq.  Jur., 
§  979,  a.  ^  So,  where  a  testatrix  bequeathed  the  residue  of  her  estate 
to  her  executors,  '  upon  trust  to  dispose  of  the  same  at  such  times, 
and  in  such  manner,  and  for  such  uses  and  purposes,  as  they  shall 
think  fit,  it  being  my  will  that  the  distribution  thereof  shall  be  left  to 
their  discretion,'"  it  was  held  to  be  void  for  uncertainty.  Ibid. 
§  979,  b. 

In  Wright  r.  Atkyns,  1  Turn.  &  Russ.  157,  Lord  Eldon  said,  that 
in  order  to  determine  whether  a  trust  of  this  sort  is  a  trust  which  a 
court  of  equity  wiU  interfere  with,  it  is  matter  of  observation,  first, 
that  the  words  should  be  imperative ;  secondly,  that  the  subject  must 
be  certain,  and  thirdly,  that  the  object  must  be  as  certain  as  the  sub- 
ject This  principle  is  also  stron^y  illustrated  in  the  case  of  Wood 
V.  Cox,  2  Mylne  &  Craig,  684 ;  10  Leigh,  147. 

In  Morice  v.  The  Bishop  of  Durham,  10  Ves.  521,  where  a  bequest 
"  in  trust  for  such  objects  of  benevolence  and  liberality  as  the  trus- 
tee in  his  own  discretion  shall  most  approve,  cannot  be 
*  supported  as  a  charitable  legacy ;  and  is  therefore  a  trust  [  *  80  ] 
for  the  next  of  kin."  This  was  under  the  statute  of  43d 
Elizabeth.  The  court  said :  ^  The  trust  must  be  of  such  a  nature 
that  the  administration  of  it  can  be  reviewed  by  the  court ;  or  if  the 
trustee  die,  the  court  itself  can  execute  the  trust"  And  the  court 
remark,  in  reg^d  to  the .  case  before  them :  <^  The  trustee  takes  not 
for  his  own  benefit,  but  for  purposes  not  sufficiently  defined  to  be 
controlled  and  managed  by  this  court" 

The  case  of  Vidal  v.  Girard's  Ex'rs,  2  How.  127,  was  decided 
under  the  law  of  Pennsylvania.  The  court  say :  "  It  has  been  decided 
by  the  supreme  court  of  Pennsylvania,  that  the  conservative  principles 
of  the  statute  of  Elizabeth  have  been  in  force  in  Pennsylvania  by 
common  usfige  and  constitutional  recognition." 

In  a  late  case  in  Virginia,  not  yet  reported,  of  Brand's  Adm'r  v. 
Brand  et  aL^  the  following  devise  was  held  to  be  void :  "  Third,  I  give 
to  the  Rev.  W.  J.  Plummer,  D.  D.,  the  residue  of  my  estate,  both 
real  and  personal,  in  trust  for  the  board  of  publication  of  the  Pres- 
byterian Church  in  the  United  States." 

From  the  principles  laid  down  in  the  above  cases,  it  is  clear  that 
the  devise  under  consideration  cannot  be  sustained.   A  trust  is  vested 
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in  the  executors,  but  the  beneficiaries  of  the  traistt  are  uncertain,  and 
the  mode  of  applying  the  bounty  is  indefinite.     It  is  argued  that  the 
testator  intended  to  give  to  the  town  of  'Alexandria,  in  its  corporate 
capacity,  the  residuum  of  bis  estate.     But  he  did  not  so  express 
himself.      On  the  contrary,  it  clearly  appears  that  the  executors 
were  made  the  repositories  of  his  confidence,  and  the  only  persons 
who  were  authorized  to  administer  the  trust    The  cestui  que  trusts 
were  the  town  and  the  trade  of  the  town.     It  would  be  difficult  to 
express  in  more  indefinite  language  the  beneficiaries  of  a  trust.   How 
can  a  court  of  chancery  administer  this  trust?   On  what  ground  can 
it  remove  the  trustees  ifor  an  abuse  of  it  ?   The  discretion  of  the  trus- 
tees may  be  exercised  without  limitation,  excepting  that  the  fund 
must  be  applied  for  the  benefit  of  the  trade  and  town  of  Alexandria. 
And  if  the  application  of  the  fund  be,  however  remotely,  connected 
with  the  objects  of  the  trust,  the  judgment  of  the  court  could  not  be 
substituted  for  the  discretion  of  the  trustees.    It  is  doubtful  whether 
so  vague  a  bequest  could  be  sustained  under  the  43d  of  Elizabeth. 
Without  the  application  of  the  doctrine  of  cy-preSy  it  could  not  be 
canried  into  effect.     In  Virginia,  charitable  bequests  stand  upon  the 
same  footing  as  other  trusts,  and  consequentiy,  require  the  same 
certainty  as  to  the  objects  of  the  trust  and  the  mode  of  its  adminis- 
tration. 
[  *  81  ]       *But  the  defendants  insist,  that  the  right  of  the  complain- 
ant was  compromised  and  finally  settled,  which  is  shown 
by  a  writing  under  seal,  and  under  which  they  paid  to  him  $25,000. 
The  complainant  prays  that  this  agreement  may  be  set  aside  as  in- 
operative and  void. 

It  appears  from  the  bill,  that  the  complainant  resides  in  the  State 
of  Pennsylvania,  and  that  so  soon  as  be  could  raise  the  means  of 
paying  his  expenses,  after  he  heard  of  the  death  of  his  uncle,  he  came 
to  Alexandria.  He  had  an  interview  with  the  executors,  and  stated 
to  them  his  determination  to  test  the  validity  of  the  will,  so  soon  as 
he  should  be  able  to  employ  counseL  This  was  before  the  probate 
of  the  will.  Mr.  Smith,  one  of  the  executors,  expressing  great  kind- 
ness for  him,  was  anxious  to  avoid  a  lawsuit  He  did  not  fear  the 
result,  as  the  executors  had  been  advised  by  counsel  in  whom  they 
had  confidence,  that  the  will  was  valid.  He  represented  the  vexa- 
tions, delays,  and  expenses  of  a  lawsuit,  and  intimated  to  the  com- 
plainant that  the  executors  were  willing  to  pay  a  sum  of  money  to 
him  if  the  matter  could  be  compromised* 

It  appears  that  the  complainant  had  been  prodigal  in  his  expendi- 
tures, and  that,  notwithstanding  the  provisions  for  his  support  which 
bad  been  made  for  him  by  his  uncle,  he  was  vrithout  means  and 
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embairawecL  When  the  interviow  todc  place  which  led  to  the  com* 
I»onuaey  the  complainant  again  expressed  his  conviction  th^t  the  will 
waa  not  valid,  and  declared  that  be  should  try  its  validity  by  legal 
proceedings.  Mr.  Taylor,  one  of  the  execntorS|  was  a  distinguisbed 
\Bwjety  a  man  of  high  standing,  and  in  whom  the  complainant  re- 
posed the  greatest  confidence;  he  represented  to  the  complainant 
that  he  had  sundry  written  opinions  of  counsel  in  favor  of  the  legal 
validity  of  the  residuary  devise,  wbich  he  oflered  to  show  to  bun. 
Hi»  conversation  conveyed  to  the  complainant  ^  the  clear  and  distinct 
impression,  that  there  was  but  one  opinion  among  the  lawyers  con« 
aolted,  and  that  they  were  unanimous  in  favor  of  the  validity  of  the 
devise."  The  complainant  asked  Mr.  Taylor  to  state  his  opinion  on 
the  subject.  He  observed,  that  the  complainant  should  not  have 
asked  him,  but  his  opinion  was,  ^^  that  the  devise  in  question  vTas  a 
legal  and  valid  disposition  of  the  residue  of  the  estate."  At  the  same 
time,  he  admitted  that  in  Pennsylvania  such  a  devise  would  not  be 
good ;  but  that  it  was  good  under  the  old  law  of  Virginia, 

The  complainant  alleges  that  be  bad  no  settled  views  of  the  legal 
question,  and  being  disheartened  by  the  circumstances  under  which 
he  was  placed,  he  yielded  to  the  compromise.     He  had  but 
little  time  for  reflection,  and  none  to  advise  with  *  counsel;  ]  *  83  ] 
and  at  last  be  came  to  the  conclusion  to  consider  the  devise 
valid,  and  take  what  he  could  get  for  a  release. 

Under  these  circumstances,  the  complainant  agreed  to  the  com- 
promise. It  stated  the  residuary  devise,  and  that  its  validity  had 
been  controverted  by  the  complainant  That  ^^  the  said  executors, 
taking  on  themselves  the  burden  of  the  execution  of  said  will,  smd  of 
the  trusts  aforesaid,  and  the  said  William  Wheeler,  to  avoid  the  delay 
and  expense  of  litigation,  and  finally  to  settle  and  adjust  all  doubts 
and  difficulties  which  might  arise  on  the  efiect  of  said  will,  so  as  to 
leave  the  said  executors  to  execute  the  same  vdtbout  delay  or  impedi- 
ment, have  agreed  on  the  following  tenns  of  compromise." 

1.  That  $35,000  shall  be  paid  to  the  complainant,  3.  That  the 
executors  shall  release  to  him  all  claims  to  any  property,  real  or  per- 
sonal, conveyed  or  settled  on  complainant  by  the  testator  in  his  life- 
time. 3.  That  the  complainant  shall  release  to  the  executors  '^  all  his 
claims,  in  law  or  equity,  to  the  estate,  real  and  personal,  devised  and 
bequeathed,  or  intended  to  be  devised  or  bequeathed,  by  the  said 
Charles  Bennett  by  his  said  will,  to  be  held  and  disposed  of  by  the 
said  executors  in  the  manner  in  and  by  the  said  will  prescribed.  And 
that  the  said  executors  shall  be  at  liberty,  if  any  specification  of  the 
objects  to  which  the  residuary  fund  is  to  be  applied  be  thought 
necessary,  to  apply  the  same  to  aid  in  finishing  the  Alexandria  Canal, 
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&c.,  and  to  subscribe  to  any  railroad  or  other  roads  communicating 
with  the  said  town ;  to  any  or  to  all  of  the  above  purposes,  in  such 
way  as  the  said  executors,  or  the  survivors,  may  think  most  condu- 
cive to  the  prosperity  and  welfare  of  the  town,"  &c. 
.  The  complainant,  it  seems,  had  studied  law,  but  it  is  manifest  from 
the  facts  before  us,  that  he  was  but  little  acquainted  vrith  business, 
was  an  inefficient  and  dependent  man,  easily  misled,  especially  by 
those  {or  whose  abilities  and  characters  he  entertained  a  profound 
respect.  From  the  high  character  of  the  executors,  no  one  can  im- 
pute to  them  any  fraudulent  intent  in  this  transaction.  Looking  to 
what  they  considered  to  be  the  object  of  the  testator,  they  felt  them- 
selves authorized,  if  not  bound,  to  effectuate  his  purposes  by  making 
this  compromise  with  his  heir  at  law.  They  had  no  personal  interest 
beyond  that  which  was  common  to  the  citizens  of  Alexandria.  And 
we  admit  that  they  may  have  acted  under  a  sense  of  duty,  from 
misconception  of  their  power  under  the  will. 

But  in  making  the  compromise,  tlie  parties  did  not  stand  on  equal 
ground.  Tbe  necessities  and  character  of  the  complainant 
[  *  83  ]  were  well  known  to  the  executors.  Having  the  •confidence 
expressed  in  the  validity  of  the  devise,  they  could  hardly 
have  felt  themselves  authorized  to  pay  to  the  complainant  $25,000 
for  the  relinquishment  of  a  pretended  right.  Nor  could  they  have 
deemed  it  necessary,  in  the  agreement  of  compromise,  substantially 
to  constitute  him  the  donor  of  the  munificent  bequest  to  the  town 
and  trade  of  Alexandria. 

We  are  to  judge  of  this  compromise  by  what  is  stated  in  the  bill, 
the  facts  being  admitted  by  the  demuirer.  And  it  appears  to  us  that 
the  agreement,  under  the  circumstances,  is  void.  It  cannot  be  sus* 
tained  on  principles  which  lie  at  the  foundation  of  a  valid  contract. 
The  influences  operating  upon  the  mind  of  the  complainant  induced 
him  to  sacrifice  his  interests.  He  did  not  act  freely,  and  with  a 
proper  understanding  of  his  rights. 

The  decree  of  the  circuit  court  is  reversed,  the  demurrer  overruled| 
and  the  cause  remanded  for  further  proceedings. 

17  H.  369. 
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Tfis  United  States,  Appellants,  v.  Eli  B.  Prioe,  Ezecator  ol 

Joseph  ArcheRi    Same  v.  Same. 

9  H.  83. 

A  court  of  equity  will  not  give  a  remedy  against  the  peraonal  assets  of  a  deceased  surety, 
whei^  the  remedy  at  law  has  been  lost  by  the  election  of  the  obligee  to  take  a  joint  judg- 
ment on  a  joint  and  several  obligation. 

Appeals  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 
The  cases  are  stated  in  the  opinion  of  the  court 

Johnson^  (attorney-general,)  for  the  appellants. 

Miles^  contra. 

•  Grier,  J.,  delivered  the  opinion  of  the  court  [  *  ^  J 

As  the  decision  of  one  of  the  points  raised  in  these  cases 
will  rule  them  both,  it  will  be  unnecessary  to  notice  the  others. 

The  complainant  seeks  a  remedy  in  equity  against  the  assets  of  a 
dececuied  surety,  in  certeiin  bonds  given  for  duties.     The 
*  bonds  were  joint  and  several,  but  a  joint  judgment  had  been  [  *  91  ] 
recovered  on  them  against  all  the  obligors.     The  principal 
in  the  bond  survives,  but  is  insolvent 

The  question  for  our  consideration  will,  therefore,  be,  whether  a 
court  of  equity  will  interfere  to  give  a  remedy  against  the  personal 
assets  of  a  deceased  surety,  when  the  remedy  at  law  has  been  lost  by 
the  election  of  the  obligee  to  take  a  joint  judgment  on  a  joint  and 
several  obligation. 

The  obligation  of  suretyship  arises  only  from  positive  contract 
This  contract  is  construed  strictly  both  at  law  and  equity,  and  the 
liability  of  the  surety  cannot  be  extended  by  implication  beyond  the 
terms  of  Ids  contract  If  he  contracts  jointly  with  his  principal,  it  is 
a  legal  consequence  known  to  all  the  parties,  that  his  personal  estate 
will  be  discharged  in  case  he  should  die  before  his  principal.  Such 
being  the  law,  it  may  be  considered  as  a  part  of  the  written  condition 
of  the  bond.  And  equity  will  not  interfere  to  extend  the  liability,  as 
against  his  estate,  on  the  ground  that  such  discharge  arises  from  the 
mere  technicalities  of  the  law. 

So  where  a  surety  enters  into  a  joint  and  several  obligation  with 
his  principal,  the  obligee  and  all  the  parties  are  supposed  to  be  aware 
of  the  doctrines  of  law  connected  with  such  securities,  and  to  incor- 
porate them  therein,  as  part  of  the  contract  The  obligee  knows  that 
this  bond  will  entitle  him  to  either  a  joint  or  several  judgment,  at  his 

4* 
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election ;  he  knows  also  that  he  cannot  have  both,  that  his  bond  ia 
extingaished  by  his  judgment,  or  merged  in  it,  as  a  security  of  a 
higher  nature,  and  he  knows  that,  if  he  elects  to  take  a  joint  judg- 
ment, and  neglects  to  have  execution  levied  in  the  lifetime  of  the 
surety,  his  personal  estate  will  be  discharged  at  law. 

Assuming,  as  we  have  a  right  to  do,  that  these  known  and  estab- 
lished principles  of  law  form  a  part  of  the  written  conditions  of  the 
bond,  it  is  not  easy  to  perceive  how  a  chancellor  could  interpose  in 
the  latter  case,  more  than  in  the  former,  without  disregarding  the 
terms  of  the  contract,  and  extending  the  liability  of  the  surety  beyond 
the  letter  and  spirit  of  his  bond. 

It  is  true  that,  in  cases  of  firaud,  accident,  or  mistake,  equity  will 
relieve  as  well  against  the  surety  as  the  principaL  Thus,  in  case  of 
a  lost  bond,  equity  will  set  it  up  against  a  surety,  or  where  a  bond 
has  been  made  joint,  instead  of  joint  and  several,  by  mistake  of  a 
scrivener ;  but  it  will  require  a  very  dear  and  strong  case  where  a 
surety  is  concerned.  3  Russell,  539.  On  the  contrary,  where  the 
parties  are  joint  debtors,  and  there  is  no  surety  in  the  case, 
[  *  92  ]  equity  wiU  reform  the  bond,  on  *  the  mistake  presumed  from 
the  fact  that  both  are  bound  in  conscience  to  pay,  and 
therefore  intended  to  bind  themselves  severally. 

In  the  present  case,  we  have  no  allegation  of  fraud,  accident,  or 
mistake.  The  bill  assumes  that  the  legal  liability  of  the  surety  is 
gone,  by  coming  into  equity  for  relief,  and  it  shows  affirmatively, 
that  the  loss  of  legal  recourse  to  the  assets  of  the  surety  has  resulted 
from  the  voluntary  election  of  the  obligee  to  extinguish  the  several 
remedy  on  his  bond,  without  any  allegation  of  mistake  or  surprise. 

<'  If  the  obligee  of  a  joint  bond  by  two  or  more  agree  with  one 
obligor  to  release  him,  and  do  so,  and  all  the  obligors  are  thereby 
discharged  at  law,  equity  will  not  afford  relief  against  the  legal  con- 
sequences, although  the  release  was  given  under  a  manifest  misap- 
prehension of  the  legal  effect  of  it,  in  relation  to  the  other  &bligors." 
Hunt  V,  Rousmaniere's  Adm.  1  Pet  1. 

If  equity  would  not  interfere  in  such  a  case  to  revive  the  legal 
obligation,  even  as  against  the  principal  debtor  thus  unwittingly 
released,  it  is  difficult  to  perceive  on  what  principle  it  should  interpose 
to  revive  an  extinguished  remedy  against  a  surety  who  is  not  bound 
beyond  his  legal  liability,  and  who  has  been  discharged  therefrom  by 
the  voluntary  act  of  the  obligee,  without  any  allegation  of  surprise 
or  misapprehension  of  the  law. 

That  equity  will  not  hold  a  surety  liable,  where  he  is  discharged 
at  law,  seems  to  be  well  settied  both  in  England  and  in  this  country, 
as  a  reference  to  a  few  of  the  decisions  on  this  subject  will  fully 
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show.  In  Wright  v,  Russell,  3  Wilson,  580,  it  is  said,  ^'that  coarts 
of  equity  are  favorable  to  sureties,  and  whete  they  are  not  strictly 
bound  at  law,  equity  will  not  bind  them."  And  in  Simpson  v.  Field, 
2  Ch.  Cas.  22,  it  was  held,  ''that,  where  a  surety  is  not  bound  at 
law,  he  will  not  be  made  liable  in  equity."  In  the  case  of  Waters 
V.  Riley,  2  Harris  &  Gill,  310,  the  court  of  appeals  of  Maryland  say : 
^  A  surety  is  bound  only  by  the  bond  itself,  and  is  not  mider  a  moral 
obligation  to  pay;  equity  will  not  therefore  interfere  to  charge  him 
beyond  his  legal  liability."  The  same  doctrine  is  established  by  the 
court  of  appeals  of  Virginia,  in  Harrison  v.  Field's  Ex.  2  Washing- 
ton, 136,  and  by  the  supreme  court  of  Pennsylvania,  in  Weaver  v. 
Shryock,  6  8.  &  R.  262,  and  Kennedy  v.  Carpenter,  2  Wharton,  361. 

The  only  case  which  asserts  a  contrary  doctrine  is  that  of  United 
States  V.  Cushman,  2  Sumner,  426. 

Although,  as  a  circuit  decision,  it  is  not  binding  in  its  author- 
ity upon  this  court,  yet,  proceeding  from  so  eminent  a 
•judge,  it  is  entitled  to  high  respect.  The  case  is  precisely  [  *  93  ] 
parallel  with  the  present  in  all  its  circumstances,  and  the 
positions  there  assumed  have  been  urged  upon  the  court  in  this  case, 
as  sufficient  to  entitle  the  appellant  to  a  decree  in  his  favor.  The 
opinion  of  the  court  in  that  case,  and  the  argument  of  the  learned 
counsel  for  appellant  in  this,  are  based  on  the  two  following  prop- 
ositions, to  neither  of  which  is  this  court  prepared  to  give  its  assent 

1.  ^  That  when  a  party  enters  into  a  joint  and  several  obligation, 
he  in  effect  agrees  that  he  will  be  liable  to  a  joint  and  several  action 
for  the  debt ;  and  if  so,  then  a  joint  judgment  can  be  no  bar  to  a  sev- 
eral suit ;  that  by  electing  a  joint  suit,  the  obligee  does  not  waive  his 
right  to  maintain  a  several  suit ;  and  that  a  joint  judgment  is  not 
per  $e  a  satisfaction  of  a  joint  and  several  contract." 

2.  "That  even  if  the  joint  judgment  could  be  treated  at  law  as  a 
merger  of  the  several  obligations,  so  far  from  that  constituting  a 
ground  in  equity  to  refuse  relief  against  the  assets  of  the  deceased 
party,  it  furnishes  a  clear  ground  for  its  interference ;  for  it  is  against 
conscience,  that  a  party  who  has  severally  agreed  to  pay  the  whole 
debt  should,  by  the  mere  accident  of  his  own  death,  deprive  the  cred- 
itor of  all  remedy  against  his  assets." 

I.  The  first  of  these  propositions  proves  too  much  for  the  case. 
For  if  the  surety  is  still  liable  at  law,  the  complainant  has  made  no 
case  for  relief  in  equity.  But  the  cases  cited  in  support  of  it,  namely, 
Higgens's  case,  6  Coke,  44,  and  Lechmere  v.  Fletcher,  1  Crompt  & 
Meeson,  623,  will  not  sustain  the  doctrine  stated  in  this  proposition. 
They  establish  this  position,  and  nothing  more,  namely :  ^  That,  in 
c^ase  of  a  joint  bond,  a  judgment  against  one  joint  contractor  would 
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be  a  bar  to  an  action  against  another ;  bnt  if  two  are  bound  jointly 
and  severally,  and  the  obligee  has  judgment  against  one  of  them,  he 
may  yet  sue  the  other."  The  ease  of  Sheehy  v.  Mandeville,  6  Cranch 
253,  in  this  court,  although  sometimes  criticized  and  doubted  in  other 
courts,  goes  no  further  than  to  decide,  that,  where  one  partner  is  sued 
severally  on  a  joint  or  partnership  contract,  and  judgment  obtained 
against  him,  it  is  no  bar  to  a  suit  against  the  other,  because  this  con- 
tract was  not  merged  in  the  judgment,  and  because  the  first  judg- 
ment was  founded  on  a  several,  not  a  joint  promise. 

But  these  cases  give  no  countenance  to  the  assertion,  'Hhat  a  joint 
judgment  is  not  per  se  a  satisfaction  of  a  joint  and  several  bond." 
The  law  on  this  subject  is  too  well  settled  to  admit  of  a 
[  *94  ]  doubt,  or  require  the  citation  of  authorities,  that,  if  two  *or 
more  are  bound  jointly  and  severally,  the  obligee  may  elect 
to  sue  them  jointly  or  severally.  But  having  once  made  his  election 
and  obtained  a  joint  judgment,  his  bond  is  merged  in  the  judgment, 
quia  transit  in  rem  judicatam.  It  is  essential  to  the  idea  of  election 
that  a  party  cannot  have  both.  One  judgment  against  all  or  each  of 
the  obligors  is  a  satisfaction  and  extinguishment  of  the  bond.  It  no 
longer  exists  as  a  security,  being  superseded,  merged,  and  extin- 
guished in  the  judgment,  which  is  a  security  of  a  higher  nature. 
The  creditor  has  no  longer  a  remedy,  either  at  law  or  in  equity,  on 
his  bond,  but  only  on  his  judgment.  The  obligor  is  no  longer  bound 
by  the  bond ;  but  by  the  judgment,  it  has  become  the  evi^lence  of 
his  indebtedness,  and  the  measure  of  his  liability. 

2.  The  second  proposition  repudiates  the  doctrine  of  courts  of 
equity,  that,  where  a  surety  is  not  bound  at  law,  he  will  not  be  made 
liable  in  equity.  It  does  not  controvert  the  well  settled  principle, 
that,  where  the  bond  is  joint  only,  the  personal  assets  of  the  surety 
will  be  discharged  by  his  death,  but  asserts  that  his  conscience  is 
affected  because  his  bond  was  originally  both  joint  and  several.  But 
if  it  is  not  against  conscience  that  the  estate  of  a  surety  should  be 
released  by  his  death,  when  his  undertaking  was  originally  joint  only, 
it  is  hard  to  apprehend  how  it  becomes  so,  when  the  obligee,  having 
a  choice  of  both  securities,  elects  to  hold  the  surety  bound  jointly, 
and  not  severally. 

If  a  surety  is  under  no  moral  obligation  to  pay,  where  he  is  not 
legally  bound  by  his  contract,  his  conscience  cannot  be  reached,  when 
the  law  discharges  him  from  his  obligation.  The  law,  as  we  have 
before  stated,  makes  a  part  of  every  contract ;  and  in  case  of  a  joint 
and  several  bond,  the  contract  of  the  parties  is,  that  the  estate  of  the 
surety  shall  be  discharged  by  his  death,  if  the  obligee  elect  to  hold 
bim  jointly,  and  not  severally  liable.     So  that,  in  the  present  case,  it 
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19  the  obligee  who  is  acting  against  conscience,  because  he  seeks  to 
hold  the  surety  liable,  contrary  to  their  contract. 

*<  No  case  can  be  found  in  the  books,"  says  a  learned  author,  (Pit- 
man on  Principal  and  Surely,  p.  92,  note,)  '<  where  equity  has  varied 
the  legal  effect  of  the  instrument  so  as  to  charge  the  surety."  To 
give  a  remedy  against  the  estate  of  a  surety  after  it  is  discharged  at 
law,  and  by  the  election  of  the  obligee,  would  be  varying  the  legal 
effect  of  his  contract  in  a  most  material  point. 

The  cases  cited  in  support  of  the  second  proposition  will  be  found 
on  examination  to  have  no  bearing  on  the  point  now  under  consid- 
eration* They  are  too  numerous  to  be  severally  noticed. 
•  They  may  all  be  found  collected  in  1  Story's  Equity,  §  162,  [  *  96  ] 
in  note,  commencing  with  Simpson  v.  Yaughan,  1  Atk.  31, 
and  ending  with  Thorpe  v.  Jackson,  2  Younge  &  Collyer,  553,  and 
Wilkinson  v.  Henderson,  1  Mylne  &  Keen,  582.  They  chiefly  refer 
to  cases  of  partnership,  and  other  joint  debtors  whose  liability  at  law 
is  joint  only,  but  equity  administers  relief  as  against  the  estate  of  the 
deceased  partner  or  joint  debtor  on  account  of  the  moral  obligation 
of  each  to  pay  the  debt,  and  because  they  have  received  a  benefit 
from  the  transaction.  The  doctrine  of  these  cases  is  clearly  stated 
by  Sir  William  Grant,  in  the  case  of  Sumner  v.  Powell,  2  Merivale, 
36.  "  Where,"  says  he,  "  the  obligation  exists  only  in  virtue  of  the 
covenant,  its  extent  can  be  measured  only  by  the  words  in  which  it 
is  conceived.  A  partnership  debt  has  been  treated  in  equity  as  the 
several  debt  of  each  partner,  though  at  law  it  is  only  the  joint  debt 
of  all.  But  there  all  the  partners  have  had  a  benefit  from  the  money 
advanced  or  the  credit  given,  and  the  obligation  of  all  to  pay  exists 
independently  of  any  instrument  by  which  the  debt  may  have  been 
secured ;  so,  where  a  joint  bond  has  been  in  equity  considered  as 
several,  there  has  been  a  credit  given  to  the  different  persons  who 
have  entered  into  the  obligation.  It  is  not  the  bond  that  first  created 
the  liability." 

"  It  is  for  this  reason,"  says  Mr.  Justice  Story,  (Equity  Jurispru- 
dence, §  164,)  "that  equity  will  not  reform  a  joint  bond  against  a 
mere  surety  so  as  to  make  it  several  against  him,  on  the  presumption 
of  a  mistake  from  the  nature  of  the  transaction." 

When  an  obligee  takes  a  joint  and  several  bond,  he  has  nothing 
to  ask  of  equity ;  his  remedy  is  wholly  at  law.  K  he  elects  to  take  a 
joint  judgment,  he  voluntarily  repudiates  the  several  contract,  and  is 
certainly  in  no  better  situation  than  if  he  had  originally  taken  a 
joint  security  only ;  equity  gives  relief,  not  on  the  bond,  for  that  is 
complete  at  law,  but  on  the  moral  obligation  antecedent  to  the  bond 
when  the  creditor  could  have  had  no  remedy  at  law. 
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An  obligee  who  has  a  joint  and  several  bond,  and  elects  to  treat  it 
ad  joint,  may  sometimes  act  unwisely  in  so  doing,  bat  his  want  of 
prudence  is  no  sufficient  plea  for  the  interposition  of  a  chancellor. 
Nor  can  the  conscience  of  a  m^re  surety  be  affected,  who,  having 
tendered  to  the  obligee  his  choice  of  holding  him  jointly  or  severally 
liable,  has  been  released  at  law  by  the  exercise  of  such  election. 

The  decree  of  the  circuit  court  is,  therefore,  affirmed. 

[  *  96  ]     *  M'Lean,  J.,  and  Woodbury,  J.,  dissented. 

Woodbury,  J.  The  leading  question  in  this  case  is,  whether,  after 
the  recovery  of  a  joint  judgment  on  a  joint  and  several  bond,  and  the 
death  of  one  of  the  obligors  happening,  who  was  a  surety,  a  court  of 
equity  will  sustain  a  remedy  against  his  property  in  the  hands  of  his 
executor. 

The  safety  of  the  government,  having  such  numerous  sureties  on 
official  bonds,  depends  so  much  on  their  liability  in  all  proper  cases, 
that  the  technical  discharge  of  them  on  objections  not  reaching  the 
merits,  is  a  great  and  growing  evil.  The  public,  too,  in  the  individ- 
ual dealings  of  many  on  the  strength  of  the  security  furnished  by 
others  than  the  principal  debtor,  have  a  deep  interest  in  preventing 
their  discharge  without  a  full  satisfaction  of  the  debt. 

I  must  be  excused,  then,  for  stating  some  of  the  reasons  and  au- 
thorities why  it  is  not  in  my  power  to  concur  in  the  judgment  just 
pronounced,  discharging  the  executor  of  the  surety  to  the  govern- 
ment, without  making  any  payment  whatever  of  the  debt  It  is  con- 
ceded by  me,  that,  in  case  of  a  debt  entirely  joint,  if  one  of  the  obli- 
gors die,  it  is  a  rule  in  a  court  of  law,  that  ^  his  executor  is  totally 
discharged,  and  the  survivor  or  survivors  only  chargeable."  2  Howard, 
78 ;  2  Sumner,  368  ;  Bac.  Abr.  Obligations,  D.  3 ;  Erwin  v,  Dundas, 
4  Howard,  78 ;  2  Wharton,  361,  in  Kennedy  v.  Carpenter,  and  cases 
cited  there ;  2  Harr.  &  Gill,  313 ;  Rogers  v.  Danvers,  1  Mod.  165 ; 
1  Freeman,  127.  This,  however,  is  the  rule  at  law,  and  is  not,  in 
all  cases,  the  same  in  equity.  Even  at  law,  the  objection  is  purely 
technical,  and  arises  only  on  account  of  the  want  of  a  remedy  there 
against  the  estate  of  the  deceased,  and  not  because  the  debt  itself 
has  been  satisfied ;  and  so  strong  is  the  justice  of  still  enforcing  it  at 
law  without  a  resort  to  equity,  that  the  statutes  of  many  States  have 
expressly  made  provision  for  collecting  a  debt  against  the  estate  of  all 
joint  debtors  when  it  has  never  yet  been  paid  by  either.  See  United 
States  V.  Cushman,  2  Sumner,  312,  and  2  GiU  &  Johns.  316.  But 
in  time,  without  any  statute,  courts  of  chancery  gave  relief  in  this 
class  of  joint  contracts  by  allowing  a  remedy  in  certain  instances , 
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and  tfaongh  this  vrma  at  .fiist  refused,  2  Blown,  Ch.  276,  and  was 
granted  at  last  with  some  hesitancy,  it  has  become  the  ordinary  prac- 
tice to  allow  it,  when  the  original  indebtedness  or  liability,  though 
now  in  f(Hrm  joint,  was  on  any  account,  or  in  any  just  view,  general 
no  less  than  joint 

*  Indeed,  without  relying  on  this  distinction,  the  lord  [  *97  ] 
chancellor  in  Primrose  tK  Bromley,  1  Atkyns,  90,  states  a 
case  where  he  decreed  such  relief,  to  a  certain  extent,  on  a  joint 
bond  against  the  estate  of  the  deceased.  He  observes :  ^  There  was 
a  case  which  I  determined  in  this  court,  where  there  were  two 
persons  jointly  bound  in  a  bond,  one  of  the  obligors  died ;  and  to  be 
sure,  at  law,  it  might  have  been  put  in  suit  against  the  survivor ;  but, 
as  I  thought  it  extremely  hard,  I  decreed  the  representative  of  the 
co-obligor  should  be  charged  pari  passu  with  the  surviving  obligor 
in  the  payment  of  the  bond." 

But  it  seems  uniform  to  grant  such  relief  by  a  new  remedy  in 
chancery  against  the  estate  of  the  deceased  whenever,  as  here,  the 
original  contract  was  several  as  well  as  joint.  Towers  ^^  Moor,  2 
Vern.  99 ;  1  Pet  16,  and  cases  past ;  Rogers  v.  Danvers,  1  Mod.  165 ; 
Burr.  1190 ;  Williams  on  Executors,  809,  811 ;  1  Freeman,  127.  I 
doubt  whether  a  single  case  to  the  contrary  exists  in  either  the  Amer- 
ican or  the  English  books. 

One  ground  of  relief,  where  the  original  contract  was  several  no 
less  than  joint,  is  the  admission  in  the  imdertaking,  that  each  signer 
and  his  estate  should  be  separately  liable  for  the  whole  to  the  obligee, 
80  f ar  as  regards  him,  and  hence  raising  in  equity  a  liability  to  do 
this  separately  by  his  property  after  death,  because  the  difficulty  in 
any  remedy  to  enforce  it  at  law  is  merely  technical,  and  the  equity 
or  conscience  in  paying  an  unsatisfied  promise  and  debt  stands  still 
unimpaired.  See  further  cases.  United  States  v.  Cushman,  2  Sum- 
ner, 426 ;  1  Merivale,  563 ;  Sumner  v.  Powell,  2  Merivale,  30 ;  De- 
vaynes  v.  Noble,  2  Russ.  &  Mylne,  506.  The  chief  difficulty  in  this 
class  of  cases  is  to  settle  whether  the  contract  was  several  as  well  as 
joint  It  is  the  language  of  the  contract,  when  several,  which  is  the 
most  decisive  test  as  to  its  severalty.  Sir  William  Grant  says: 
^*  When  the  obligation  exists  only  by  virtue  of  the  covenant,  its  extent 
can  be  measured  only  by  the  words  in  which  it  is  conceived."  2 
Meriv.  36.  A  similar  reliance  on  the  words  used  being  joint  only, 
and  not  several,  appears  in  Harrison  i;.  Field,*2  Wash.  141. 

The  court  observes,  too,  in  Sumner  v.  Powell,  1  Turner  &  Russdl, 
425 :  "'  There  can  be  no  doubt  in  the  world  that,  if  this  covenant  had 
been  a  joint  and  several  covenant,  it  would  have  done ;  and,  there« 
fore^  any  evil  which  might  otherwise  arise  out  of  the  case  may  be 
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avoided  by  the  addition  of  a  single  word."    In  Towers  v.  Moor,  2 

Vernon,  99,  it  is  said :  "  Where  two  are  jointly  bound,  and 

[  *98  ]  one  dies,  you  must  sue  the  survivor,  and  'cannot  maintain 

an  action  against  the  executor  or  administrator  of  him  that 

is  dead  ;  but,  if  bound  jointly  and  severally,  it  is  otherwise." 

So  in  Lechmere  v.  Fletcher,  1  Crompton  &  Meeson,  629,  there  had 
been  a  contract  wholly  joint,  and  a  judgment  on  it  jointly  ;  but  one 
of  the  promisors  made  also  a  several  agreement  to  pay  the  amount, 
not  as  a  substitute,  but  as  an  additional  undertaking ;  and  a  remedy 
in  equity  against  the  representative  of  this  last  promisor  was  sus* 
tained  on  that  separate  agreement. 

But  without  pursuing  this  point  further,  it  is  placed  beyond  doubt, 
by  the  numerous  cases  hereafter  cited,  that  courts  of  equity  will  give 
relief,  though  the  contract  produced  is  on  its  face  joint,  if  it  be  proved 
that  it  was  originally  agreed  to  be  joint  and  several,  and  by  mistake 
or  ignorance  was  written  joint  alone.  It  becomes  necessary,  then,  to 
consider  next  the  only  pretence  urged  for  taking  this  case  out  of  the 
general  rule,  namely,  that  a  joint  judgment  had  been  subsequently 
recovered  here  against  all  the  obligors,  and  that  the  deceased  was  a 
surety. 

1.  It  has  been  much  pressed  here  that  the  remedy  in  this  case  is 
now  at  law  only  on  the  joint  judgment,  and  hence  should  not  be  en- 
forced severally  in  equity.  But  it  is  conceded  that  the  original  liabil- 
ity was  joint  and  several ;  and  it  is  laid  down  in  some  books  that  a 
several  action  at  law  could  probably  have  been  sustained  here  on  the 
original  demand,  after  the  joint  judgment. 

It  has  been  adjudged  by  this  court  that,  on  a  joint  and  several 
promissory  note,  an  action  and  judgment  against  the  signers  sever- 
ally are  no  bar  to  a  joint  action  against  them.  Sheehy  v,  Mande- 
ville,  6  Cranch,  253 ;  6  Coke,  44 ;  13  Mass.  148.  And  though  a 
joint  suit  on  a  joint  and  several  promise  is  a  bar  to  another  joint 
action  on  it,  —  Higgens's  case,  6  Coke,  45 ;  Gilman  v.  Rives,  10  Pet 
298,  —  it  is  thought  by  Judge  Story,  after  much  deliberation  and  re- 
search, to  be  no  bar  to  a  several  suit  and  judgment  afterwards  on  the 
original  joint  and  several  promise.  United  States  t;.  Cushman,  2  Sum- 
ner, 312,  semb.,  and  427  ;  1  Story's  Eq.  Jur.  §  164  and  note,  and  §  676 ; 
7  Serg.  &  Rawle,  355 ;  Lechmere  v.  Fletcher,  1  Crompt.  &  Mees. 
623.  Sed  cited  contra^  13  Serg.  &  Rawle,  288 ;  2  Watts,  204 ;  7 
Serg.  &  Bawle,  354 ;  2  Serg.  &  Rawle;  280 ;  9  Watts  &  Serg.  88 ; 
United  States  v.  Thompson,  1  Oilman,  622 ;  1  Pet  16 ;  2  Wash. 
136. 

On  an  examination  of  the  opposing  cases  which  have  been 
cited,  it  will  be  seen  that  the  weight  of  authority  is  against  the 
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*  technical  merger  or  bar  set  up  here  by  the  joint  judg-  [  *  99  ] 
ment 

The  case  cited  from  Oilpin  against  this  is  one  at  law ;  and  the 
point  in  controversy  was  merely  the  validity  of  a  release  to  one  co- 
obligor,  after  a  judgment  against  another,  to  discharge  the  latter 
also. 

The  case  of  Williams  et  al.  v.  McFall,  2  Serg.  &  R.  280-282,  is 
only  sustaining  a  judgment  separately  against  one  co-obligor,  who 
confessed  it. 

The  case  in  1  Peters,  16,  m^ely  held  one  obligee  to  abide  by  the 
selection  he  had  made  of  one  kind  of  security  over  another,  given  by 
a  single  obligor. 

The  case  in  2  Washington,  136,  was  one  of  a  joint  contract  origi- 
nally, no  less  than  afterwards. 

The  case  of  Reed  v.  Grarvin's  Executors,  7  Serg.  &  R.  354,  held, 
to  be  sure,  that  one  joint  judgment  was  a  bar  to  another  at  law 
against  the  executors  of  one  of  the  obligors  deceased.  Yet,  at  the 
same  time,  it  maintained  that  a  remedy  existed  against  the  real  prop- 
erty, if  not  the  personal,  of  the  deceased,  and  at  law,  in  Pennsylva- 
nia, wherever  it  existed  in  England  in  chancery  (pp.  356,  357,  365). 
Duncan,  J.,  at  this  last  page,  says,  what  strongly  applies  here,  though 
after  a  joint  judgment  on  the  bond  against  all  the  obligors :  ^^  That 
in  some  way  the  defendants,  the  executors  of  the  deceased  obligor, 
should  be  reached,  or  the  lands  of  the  testator,  which  are  assets  in 
his  hands,''  and  charged  with  the  payment  of  judgment  debts,  ^  we 
all  agree,  though  we  differ  in  the  mode." 

The  case  of  Downey  r.  The  Farmers  and  Mechanics'  Bank,  13 
Serg.  &  R.  288,  is  the  only  case  cited  which  holds  that  after  an  action 
at  law  against  two  co-obligors,  though  judgment  be  obtained  only 
against  one,  another  suit  separately  will  not  lie  against  the  other* 
But  this  was  deemed  by  the  court  as  illiberal  and  technical  in 
principle,  and  appUed  only  to  another  proceeding  at  law  againrt 
one. 

There  is  another  case,  JEx  parte  Rowlandson,  3  P.  Wms.  406, 
which  has  not  been  cited,  but  holds,  as  a  collateral  point  or  illustra- 
tion, that  a  suit  against  all  obligors,  instituted  on  a  joint  and  sev- 
eral contract  at  law  may,  while  pending,  be  pleaded  in  abatement  to 
a  several  suit  on  the  same  contract,  and  vice  versd.  No  decided 
case  of  this  kind  is  cited,  however,  and  this  is  not  in  all  respects  in 
point 

Nor  is  it  in  point  that  a  joint  judgment  against  two,  apparently 
on  a  promise  wholly  joint,  is  a  bar  to  a  subsequent  action  at  law 
against  one  of  them,  without  averring  the  death  or  discharge  of  the 
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other,  (see  Gilman  v.  Rives,  10  Pet  298,)  because  the  present  prom- 
ise was  not  joint  alone. 
[  *  100  ]  •  In  no  instance  in  this  class  of  cases  has  it  ever  been  held 
necessary,  in  order  to  sustain  this  proceeding  in  equity,  that 
a  judgment  on  the  original  indebtedness  should  be  severally  recov- 
ered first.  See  post.  1  Meriv.  539.  Or  that,  if  joint,  it  should  be 
still  open  to  a  several  remedy  at  law. 

Thus  stands  this  point  on  the  precedents.  It  will  be  apparent, 
therefore,  that  when  this  is  a  mere  technical  objection  as  to  a  remedy, 
and  not  any  defence  against  the  debt  as  still  due,  and  is  a  very 
doubtful  one  at  law  on  the  present  facts,  it  ought  not  to  prevail 
a  moment  in  a  court  of  equity. 

It  is  not  to  be  overlooked  that  our  present  inquiries  are  not  at  law, 
but  wholly  in  equity,  and  are  to  be  governed  by  equitable,  and  not 
strict  legal  or  technical  considerations.  K,  then,  the  joint  judgment 
had  been  more  clearly  a  technical  merger  of  the  joint  and  several 
debt  here,  and  no  several  action  would  afterwards  lie  at  law  on  the 
note,  would  it  not  be  just  and  right  on  principle  to  grant  this  sepa- 
rate aid  in  chancery  ?  So  strong  is  this  principle,  we  have  already 
seen,  that  sometimes  it  is  provided  by  express  legislation  that  at  law 
a  suit  may  still  be  prosecuted  against  the  surviving  debtor  and  the 
executor  of  the  deceased  debtor  together  on  a  joint  obligation,  or,  if 
existing  in  a  judgment,  be  enforced  against  the  property  of  either. 
See  Sumner,  and  Harris  &  Gill,  before  cited.  The  justice  of  such  a 
remedy,  the  debt  against  both  being  conceded  still  to  exist  unpaid, 
seems  to  be  so  apparent  as  to  commend  its  sanction  and  success  in 
a  court  of  equity  without  the  aid  of  any  statutory  provision.  1  Sto- 
ry's Eq.  Jar.  §  164. 

One  reason  why  the  assets  in  the  hands  of  the  executor  are 
charged  in  any  of  these  cases  is,  that  he  is  a  trustee  for  all  which  can 
equitably  be  charged  on  them.  2  Williams  on  Executors,  1584. 
But  was  not  the  estate  of  the  deceased  charged  equitably  with  a 
joint  judgment  against  him  on  a  joint  and  several  promise,  as  fully 
as  by  that  promise  without  any  judgment  ? 

One  prominent  reason  assigned  against  this  relief  here,  under  all 
the  circumstances  of  the  case,  has  been,  that,  by  the  joint  judgment, 
there  has  been  a  release  or  qttasi  release  of  each  obligor.  But  this 
cannot  mean  a  release  of  the  debt,  or  the  joint  judgment  itself  could 
not  be  enforced  at  aU  in  any  way,  nor  against  either.  So  far  from 
the  debt  itself  being  released,  it  is  fixed  and  proved  by  a  solemn 
record.  Notwithstanding,  too,  the  subsequent  death  of  one,  the  debt 
still  stands.  He  has  never  paid  it,  and  his  property,  in  every  con- 
scientious view,  should  also  stand  as  liable  as  ever  to  dischai^c  it. 
the  obstacle  at  law  reaching  merely  the  remedy. 
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The  obligation  on  the  estate  to  pay  in  faro  conscienticB 
being  *  strong  as  ever,  the  moral  duty  on  the  representative  [  *  101  ] 
of  the  deceased  is  still  imperative,  and  is  more  to  be  weighed 
and  enforced  in  chancery  than  elsewhere,  that  being  the  tribunal  pecu- 
liarly designed  to  relieve  against  much  of  the  strictness  and  techni- 
cality prevailing  elsewhere. 

It  heis  been  urged  further,  that  if  the  liability  is  enforced  here  in 
chancery,  it  will  be  without  any  equity  existing  between  the  obligors. 
But  that  is  not  the  question ;  it  is,  whether  there  was  not  an  equity 
between  the  obligors  and  the  obligee, — one  growing  out  of  an  abso- 
lute promise,  an  ample  consideration  both  implied  and  hereafter 
shown,  and  in  this  case  a  judgment  recovered.  An  executor  is 
charged  sometimes  where  a  judgment  has  been  recovered  against  the 
deceased,  when  he  would  not  be  if  there  had  been  no  such  judgment, 
as  the  cause  of  action  at  times  does  not  survive.  Whiteacres  v. 
Onsley,  Dyer,  322,  a ;  2  Williams  on  Executors,  1366. 

Again,  it  is  urged  that,  the  joint  judgment  being  a  merger  of  the 
joint  and  several  contract,  and  a  several  remedy  at  law  afterwards 
not  allowed,  there  is  no  ground  in  equity,  because  none  at  law  exists 
to  charge  the  several  estate  of  one  deceased.  But  this  proves  too 
much.  The  principle  in  all  these  cases  is  not  to  discharge  one  in 
equity,  if  not  liable  to  a  suit  severally  at  law,  but  almost  the  reverse  ; 
because  in  all  cases,  except  where  the  contract  on  its  face  and  in 
terms  was  several,  no  several  suit  at  law  can  be  maintained.  But 
still,  a  proceeding  is  frequently  sustained  in  equity,  and  the  circum- 
stance of  there  being  no  relief  at  law  is  one  reason  for  rather  than 
against  it  Thus  is  it  with  a  partnership  debt,  a  common  joint  debt 
on  a  joint  loan  and  bond,  and  a  joint  contract  or  bond  not  reformed, 
but  which  should  have  been  written  several.  In  none  of  these  could 
a  several  suit  at  law  lie  when  the  co-obligor  died,  and  yet  in  all  a 
court  of  chancery  will  relieve.  Those  in  each  class  have  been  or  will 
hereafter  be  explained,  and  need  not  be  repeated. 

Again,  on  equitable  grounds,  it  seems  obvious  that  after  a  joint 
judgment  against  joint  and  several  obligors,  which  binds  still  the 
person  and  property  of  either  as  much  as  if  the  judgment  had  been 
several,  the  property  of  each  should  continue  liable  as  much  as  if  the 
contract  had  been  never  sued,  or  had  been  sued  severally.  And  d 
fortiori  should  this  be  the  caise  in  equity,  where  judgments  form  a 
lien  on  the  property  of  all  the  respondents,  and  a  joint  judgment,  as 
here,  bound  the  estate  of  the  deceased  co-obligor.  I  am  not  aware 
of  any  case  like  this,  even  if  it  had  been  entirely  joint  in  form,  that 
equity  would  not  pursue  such  a  lien  against  all. 

•  Again,  supposing  that  a  several  action  would  not  lie  [  *  102  ^ 
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here  on  the  bond  against  one  co-obligor  after  a  joint  judgmenti 
though  the  promise  was  joint  and  several,  rather  than  joint  or 
several,  or  joint  alone,  it  is  far  from  decisive  against  this  application 
in  equity.  There,  the  court  often  looks  to  the  circumstance  whether 
the  original  contract  of  indebtedness  was  joint  alone,  or  joint  and 
several,  and  if  the  latter  will  aid  a  recovery. 

So  paramount  is  this  test,  that  where  the  written  contract  reads 
joint  only,  equity  will  on  request  reform  it,  if  it  was  originally  agreed 
to  be  several,  and  by  mistake  or  fraud  was  not  so  written ;  and  after 
reforming  it,  chancery  will  enforce  it  against  the  estate  of  one 
co-obligor  deceased,  as  it  was  supposed  to  stand  originally.  1  Story's 
Eq.  Jur.  §  164. 

Other  cases  seem  to  imply  that  an  original  indebtedness,  though 
the  bond  be  only  joint,  and  no  evidence  offered  of  an  agreement  that 
it  should  be  several  also,  will  be  regarded  as  several,  and  enforced 
accordingly,  if  it  was  for  an  ordinary  loan,  where  all  are  partners 
or  where  all  were  benefited.  See  post ;  1  Story's  Eq.  Jur.  §§  162, 
676 ;  2  Russ.  196 ;  2  Meriv.  36. 

A  fortiori^  will  relief  then  be  proper,  if  it  was,  as  here,  originally 
written  several,  or  even  if  it  was  agreed  to  be  so  ?  2  Ves.  Sen.  101, 
106 ;  Ex  parte  Symonds,  1  Cox,  Ch.  200.  Indeed,  the  justice  of  this 
has  seemed  so  strong,  that  some  legislatures,  as  in  Maryland,  have 
gone  so  far  as  expressly  to  enact  that  the  same  remedies  shall  be 
sustained  on  joint  bonds  against  estates  of  one  deceased,  as  on  those 
joint  and  several.  See  Act  of  1811,  c.  161,  in  2  Gill  &  Johns.  316 ; 
7  Harr.  &  Johns.  466. 

That  I  am  right  as  to  the  practice  in  equity  to  look  to  the  original 
contract,  and  not  merely  the  face  of  the  present  debt,  may  be  seen  in 
the  cases  of  partners  and  of  ordinary  joint  contracts,  where  it  is 
allowed  to  be  proved  that  originally,  in  their  essence,  though  not  in 
form,  they  were  several  no  less  than  joint,  and  after  that  to  grant 
relief.  See  the  illustration  in  Hunt  v.  Rousmaniere's  Adm.  1  Pet 
16,  and  cases  hereafter  cited. 

It  is  a  peculiar  excellence  in  chancery,  on  many  occasions,  that  it 
goes  behind  writings,  and  even  sealed  instruments  and  judgments,  to 
ascertain  how  the  original  transaction  stood,  and  what  were  its  true 
obligations,  in  order  to  enforce  them.  The  joint  judgment  here  did 
not  create  the  original  liability  to  pay,  and  hence  equity  can  as  prop- 
erly go  back  of  it  to  see  what  the  original  liability  was,  and  if 
several  no  less  than  joint ;  as  it  goes  back  of  a  joint  bond 
^  *  103  ]  when  "  it  was  not  the  bond  *  which  first  created  the  liability 
to  pay.''     2  Williams  on  Executors,  1370. 

However,  then,  it  may  be  at  law  as  to  the  several  liability  of  a 
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joint  and  several  contractor^  after  a  joint  judgment  has  been  recovered^ 
it  seems  that  the  principle  and  precedents  in  equity  do  not  rest  on 
that,  but  hold  the  estate  of  one  after  his  death  responsible,  if  the 
original  obligation  was  several  as  well  as  joint.  Here,  the  promise 
and  duties  were  at  first  not  only  several,  and  have  never  been  satis- 
fied, and  except  technically  at  law  in  respect  to  the  remedy,  have 
never  been  extinguished;  but  to  the  original  equities  have  been 
superadded  a  lien  on  his  estate,  by  the  joint  judgment  recovered 
before  his  death,  and  which  it  is  equitable  to  have  enforced  after  his 
death,  on  this  no  less  than  several  other  occasions. 

There  are  two  classes  of  cases  which  go  to  sustain  further  this 
view,  where  the  contract  is  on  its  face  joint,  and  not  in  form  several 
as  well  as  joint,  and  is  not  proved  to  have  been  originally  agreed  to 
be  written  Beveial  as  weU  as  joint ;  and  yet  where  reUef  can  be  had, 
looking  to  the  original  severalty  of  the  transaction,  rather  than  to  the 
mere  technical  law  on  it  as  now  standing.  One  is,  where  the  obligors 
acted  as  partners  in  business,  and  there,  though  the  promise  is  in 
form  only  joint,  a  court  of  equity  will  charge  the  estate  of  the  de- 
ceased partner  in  a  bill  against  the  executor  or  administrator.  1 
Story's  Eq.  Jur.  §§  163,  676 ;  Thomas's  case,  3  Ves.  399 ;  1  Meriv. 
539 ;  Devaynes  v.  Noble,  2  Russ.  &  Mylne,  495,  506 ;  Bishop  v. 
Church,  2  Yes.  Sen.  100, 371.  This  is  also  said  to  proceed  on  general 
principles  of  equity  rather  than  on  the  lex  mercatoria.  1  Meriv.  539, 
562 ;  2  Younge  &  CoL  562.  It  goes  back  for  a  test  to  the  original 
consideration  and  relation  of  the  parties.  So  fully,  however,  even 
there,  is  the  relief  granted  on  the  ground  or  theory  of  a  several  obli- 
gation or  duty  originally,  though  not  so  expressed  in  the  writing,  that 
the  master  of  the  rolls  declares,  in  Wilkinson  v.  Henderson,  1  Mylne 
&  Keen,  588 :  ''All  the  authorities  establish,  that,  in  the  consideration 
of  a  court  of  equity,  a  partnership  debt  is  several  as  well  as  joint." 

The  other  class  is,  that  in  a  joint  loan  or  other  transaction,  if  the 
obligation  taken  be  in  terms  joint  only,  and  not  agreed  in  the  writ- 
ing or  otherwise  to  be  several,  equity  will  still  enforce  it  in  many^ 
cases  against  the  estate  of  either  alone.     2  Meriv.  37 ;  Thorpe  iu 
Jackson,  2  Younge  &  CoL  553;   Co  well  t;.    Sikes,  2  Russ.   196; 
Ex  parte  Kendall,  17  Yes.  525,  note ;  Waters  v.  Riley,  2  Har.  & 
Gill,  310-313 ;  6   Serg.  &  R.  266 ;  Primrose  v.  Bromley, 
1    Atk.  89 ;   Kennedy  v.  Carpenter,  2  *  Whart.  364,  365 ;  [  •  104  ] 
1  Mylne  &  Keen,  582 ;  Simpson  v,  Yaughan,  2  Atk.  32 ; 
Bishop  V.  Church,  2  Yes.  Sen.  101.     Here  also,  the  idea  of  a  several 
obligation  originally  is  still  looked  to,  and  is  sought  outside  of  at 
behind  the  joint  instrument,  by  examining  the  transaction  as  it  look 
place  at  first. 


64     SUPREME  COURT  OF  THE  U^'ITED  STATES. 


United  States  v.  Price.    9  H. 


Some  rest  the  remedy  here  on  the  presumed  receipt  originally  by 
each  of  a  part  of  the  loan  or  benefit ;  and  others  on  the  legal  presump- 
tion^  not  the  proved  fact,  that  the  contract  itself  was  by  mistake 
originally  not  written  several  as  well  as  joint,  and  thus  reforming  it 
and  deciding  on  it  as  if  reformed  and  made  several.  See  cases 
before  cited,  and  Hunt  v.  Rousmaniere's  Adm.  1  Pet  16.  And  others 
put  it  on  the  probable  legal  intent,  that  all  should  be  severally  held 
responsible.  6  Serg.  &  Rawle,  261 ;  9  Yes.  118.  And  this  intent  is 
the  presumption  in  all  mercantile  transactions, — more  obviously  from 
usage  there, — but  is  not  confined  to  them.  1  Russ.  191 ;  2  Younge 
&  Col.  562;  Rawstone  v.  Parr,  3  Russ.  427;  Ex  parte  Kendall,  17 
Yes.  528,  note.  So  strong  is  this  equity  regarded  against  the  estate 
of  one  deceased,  in  either  of  these  classes,  that  chancery  will  allow  it 
to  be  pursued  without  a  resort  first  to  the  survivor.  Wilkinson  v. 
Henderson,  1  M ylne  &  Keen,  588 ;  Sleech's  case,  1  Meriv.  539,  and 
3  Meriv.  593. 

The  reliance  just  referred  to,  on  legal  presumptions  and  probable 
intents  originally,  in  order  to  find  an  original  severalty  in  the  case  to 
help  furnish  or  justify  a  remedy  in  equity,  discloses  another  and  the 
last  ground  I  shall  consider  in  favor  of  such  a  remedy  here.  It  is 
this. 

K  such  presumptions  will  be  made  in  point  of  law,  as  to  the  intent^ 
and  an  error  in  the  writing,  so  as  to  raise  a  several  engagement 
originally,  to  charge  the  estate  of  one  deceased,  the  reason  for  them 
here  is  much  stronger,  as  here  the  original  contract  was  expressed  on 
its  face  to  be  several.  We  are  not  compelled  to  resort  to  mere  con- 
structions and  inferences  to  show  it  to  be  severaL  And  if  equity  wil) 
in  these  cases  overcome  the  technical  objection  at  law  which  prevents 
a  proceeding  there  against  the  estate  of  one  deceased  obligor,  when 
the  contract,  is  on  its  face  joint,  so  may  it  equally  well  overcome  the 
technical  objection  at  law,  when  the  judgment  is  on  its  face  joint. 

Indeed,  as  before  suggested,  the  equities  in  favor  of  this  redress  in 
all  cases  of  joint  contracts,  and  independent  of  statutory  provision, 
are  nearly  as  strong  as  in  those  joint  and  several, — and  quite  as  strong 
in  case  of  joint  judgments,  as  these  last  generally  constitute  an  actual 

lien  on  the  estate  of  each  obligor. 
[  *  105  ]  *  2.  No  ground  remains  for  claiming  an  exemption  of  the 
estate  of  Archer  from  this  liability  in  equity,  unless  it  be 
that  he  was  a  surety  in  the  bond.  But  if  a  surety  promise  severally 
as  well  as  jointly,  he  seems  as  liable  in  equity  on  account  of  that 
written  and  express  promise  as  a  principal  would  be.  And  it  is  on 
that  several  promise  he  is  here  chargeable  in  the  first  instance. 

If  it  was  necessary  to  show  some  original  consideration,  in  connec- 
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tion  with  the  surety  in  such  matters,  the  signers  of  a  joint  and  several 
bond  are  as  to  the  obligee  usually  to  be  regarded  as  all  principals 
2  Sumner,  427;  6  Johns.  Ch.  B.  309 ;  Boddam's  case,  9  Yes.  465; 
1  Story's  Eq.  Jur.  §  496. 

It  has  been  adjudged  by  this  court,  that  the  consideration  to  charge 
the  principal  is  good  to  charge  the  surety.  Thus,  in  The  United 
Stales  V.  Linn  et  dL  15  Pet.  290,  it  is  said :  ^  K  Linn  received  a  suf- 
ficient consideration  to  uphold  the  promise  on  his  part,  it  was  suffi- 
cient to  bind  the  sureties.  There  was  no  necessity  for  any  consider- 
ation passing  directly  between  the  plaintiffs  and  the  sureties.  It  was 
one  entire  and  original  transaction,  and  the  consideration  which  sup- 
ported the  contract  of  Linn  supported  that  of  his  sureties."    p.  314. 

Beside  this,  unless  the  obligee  injures  them  by  a  new  stipulation 
for  farther  delay  with  the  principal,  which  is  not  attempted  to  be 
proved  here,  and  when  here  the  delay  benefited  the  surety  alone,  the 
principal  being  insolvent,  then  it  will  be  seen  that  other  good  reasons 
usually  exist  for  him  to  consider  them  as  principals,  and  as  promising 
for  a  good  and  valuable  consideration  to  pay  the  sum  named  in  the 
bond,  and  thus  to  raise  a  strong  equity  against  them.  Such  a  con- 
sideration, when  they  are  liable  by  a  sealed  instrument,  is  in  law 
always  presumed  or  implied.  6  Johns.  Ch.  R.  302 ;  1  Vernon,  427 ; 
1  Ves.  Sen.  514 ;  15  Pet  291. 

It  is  the  usage,  also,  for  sureties  to  be  previously  indemnified  by  a 
pledge  of  actual  property  of  some  kind,  or  to  receive  in  money  in 
advance  two  or  more  per  cent,  for  their  guarantee.  It  is  to  be  recol- 
lected, also,  that  here  the  imported  goods  were,  in  consequence  of 
their  promise,  allowed  to  be  sold  in  this  country  by  the  owner,  with 
no  other  payment  of  duties,  and  thus  a  most  important  pecuniary 
benefit  conferred  on  their  firiend  for  their  promise  as  sureties. 

One  of  Lord  Bacon's  proposed  improvements  in  chancery  was  to 
treat  sureties  as  justice  and  the  law  required,  and  their  own  conduct 
warranted ;  they,  being  anxious  to  obtain  favors  for  friends  or  them- 
selves by  their  promises,  should  therefore  be  made  equally 
anxious  to  fulfil  those  promises*  See  6  *  Johns.  Ch.  R.  309,  [  *  106  ] 
a  like  view.  The  surety  is  also  often  the  most  responsible 
signer,  and  without  whom  the  credit  would  not  generally  have  been 
given. 

An  idea  seems  to  have  been  entertained  here,  that  chancery  will 
do  nothing  to  charge  a  surety  which  cannot  be  done  at  law,  or  when 
he  is  technically  exonerated  at  law.  But  this  is  an  error.  It  will 
often  extend  like  relief  against  them  as  fully  as  against  principals. 
Thus,  passing  by  the  cases  that  a  surety  will  still  be  made  liable  in 
equity,  though  the  bond  is  lost,  as  this  may  be  done  at  law.  Skip  v. 
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Huey  et  al.  3  Atk.  93 ;  6  Johns.  Ch.  R.  307 ;  1  Ch.  Cas.  77 ;  Bod- 
dam's  case,  9  Ves.  464 ;  Equity  Cases  Abr.  93 ;  2  Wash  Rep.  140, 
yet,  in  chancery,  a  contract  will  be  reformed  against  a  surety  as  well 
as  a  principal,  where  it  is  proved  clearly  that  his  name  was,  by  mis- 
take, omitted  in  the  body  of  the  instrument,  though  this  will  not  be 
done  at  law.  Crosby  v.  Middleton,  Prec.  in  Ch.  309.  So  where,  by 
mistake,  the  bond  runs  to  a  wrong  person.  Wiser  v.  Blachly,  1 
Johns.  Ch.  Rep.  607.  There  are  several  cases,  too,  where  in  equity, 
but  not  at  law,  a  bond  only  joint  on  its  face  will  be  reformed  against 
a  surety,  and  made  several  also,  if  it  was  proved  to  be  originGilly 
agreed  to  be  several.  1  Story's  Equity,  §  164,  and  cases  there ;  see 
cases  before  cited,  and  3  Russell,  424,  539 ;  Weaver  v.  Shryock,  6 
Serg.  &  R.  262-265.  And  to  go  to  the  full  extent  of  the  present 
case,  it  has  been  deliberately  settled,  that  relief  in  equity  to  charge 
the  estate  of  a  deceased  surety,  will  be  given  as  fully  as  against  the 
principal,  when  the«  bond  is,  on  its  face,  expressed  to  be  joint  and 
several.  6  Johns.  Ch.  Rep.  309 ;  Rawstone  v.  Parr,  3  Russell,  487 
and  539,  semb.;  Wiser  v.  Blachly,  1  Johns.  Ch.  R*'609;  Prec.  in  Ch. 
809 ;  United  States  v.  Cushman,  2  Sumner,  426. 

In  this  class  of  cases,  also,  the  relief  is  made  to  rest  on  the  express 
form  of  the  bond  or  contract  being  several  as  well  as  joint,  and  not 
on  any  joint  benefit  or  partnership. 

These  last  are  distinct  and  different  grounds  to  charge  either  prin- 
cipals or  sureties,  when  contracts  are  on  the  face  of  them  joint.  See 
Pitman,  Prin.  &  Sur.  91,  note  1.  So,  in  Rawstone  v.  Parr,  3  Russell, 
427,  and  539,  S.  C,  it  was  held  that,  though  the  present  contract 
appeared  to  be  only  joint,  if  it  was  agreed  originally  to  be  joint  and 
several,  as  it  was  in  truth  here,  a  court  of  equity  would  aid  a  recovery 
against  the  executor  even  of  a  surety.  Prec.  in  Ch.  309 ;  1  Story's 
Equity,  §  164 ;  1  Johns.  Ch.  R.  609.  Sed  cited  contra^  Waters  v. 
Riley,  2  Harris  &  Gill,  310 :  6  Serg.  &  Kawlci  246,  semb, ;  Kennedy 
V.  Carpenter,  2  Wharton,  361.  But,  as  already  shown,  these 
[  *  107  ]  *  last  were  all  cases  of  joint  contracts,  and  not  agreed  to  be 
several  also;  and  cases  where,  likewise,  ho  consideration 
was  supposed  to  exist  affecting  the  surety. 

In  6  Serg.  &  Rawle,  266,  the  court  admit  that  cases  may  exist 
where  the  estate  of  a  co-surety  may  be  charged,  and  one  of  them  is 
where  it  was  originally  agreed  the  bond  should  be  several,  p.  264. 
We  have  already  cited  a  number  of  others  to  that  effect,  and  consider 
this  an  authority  for  our  proposition. 

The  case  of  Harrison's  Executors  v.  Field's  Executors,  2  Wash. 
136,  is  often  cited  against  the  position  I  have  taken.  But  it  was  con- 
fessedly a  joint  bond,  and  there  was  no  evidence  of  an  original  agree- 
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ment  to  have  it  several,  p.  138.  And  Judge  Roane,  p.  139,  makei 
the  same  admission,  that  ''.ases  may  exist  where  the  estate  of  a  co- 
siirety  is  liable. 

All  the  doctrines  in  Pitman  on  Principal  and  Sm^ly,  90  and  91, 
supposed  to  differ  from  this  position,  are  cases  where  the  written  con- 
tract is  joint,  and  not  joint  and  several. 

Obscurity  arises  in  some  of  the  cases  amidst  these  distinctions,  from 
their  subtilty  and  variety,  and  this  tends  to  mislead,  unless  cautious 
discrimination  is  made.  This,  and  the  collision  between  a  few  of  the 
cases  in  the  books,  sometimes  spring  from  the  circumstance  of  not 
adverting  to  the  ground,  that  all  the  signers  are  principals  as  to  the 
obligee ;  and  that  sureties  are  as  to  him  to  be  made  liable,  as  if  prin- 
cipals. See  this  error  in  Waters  v.  Riley,  2  Harris  &  Gill,  310.  And 
from  not  discriminating  between  cases  where  the  written  obligation 
was  only  joint|  and  where  it  was  both  joint  and  several  3  Russell, 
541.  So,  from  not  observing  that  the  surety  is  estopped  as  to  the 
reeeipt  of  a  consideration  in  a  sealed  instrument,  and  more  especially, 
as  here,  after  a  judgment  against  him  and  the  principal. 

Another  cause  of  some  confusion  and  mistake  in  some  of  the  cases 
is  the  treating  of  them  as  if  stiU  at  law,  and  on  strict  legal  principles, 
rather  than  in  equity  and  on  equitable  grounds. 

It  is  another  source  of  error  that  several  cases  rest  on  more  than 
one  ground.  Thus,  in  Primrose  v*  Bromley,  1  Atk.  90,  the  obligation 
was  several  as  well  as  joint,  and  a  benefit  or  consideration  extending 
to  the  co-obligor  deceased.  So  in  Simpson  v.  Vaughan's  Executors, 
2  Atk.  33,  the  court  first  reformed  the  contract,  being  a  mercantile 
loan,  so  as  to  regard  it  as  several  no  less  than  joint,  and  a  fall  Qon- 
sideration  to  the  deceased  was  apparent 

Here  one  ground  exists  which  is  sufficient  alone,  namely,  a  written 
obligation,  several  as  well  as  joint ;  though,  were  it  necessary  to 
show  a  consideration  also,  reaching  the  surety,  enough  to 
*  raise  a  legal  and  strong  presumption  of  one,  is  not  difficult  [  *  108  ] 
to  be  pointed  out,  as  before  done,  and  explained. 

In  conclusion,  it  may  be  useful,  as  a  test  of  the  real  equity  of  the 
principle  adopted  by  the  court  in  this  case,  to  examine  for  a  moment 
and  discriminate  what  is  its  character  or  extent  It  is  this.  An 
original  obligation,  joint  and  several,  after  the  death  of  one  obligor, 
who  was  a  surety,  may  equitably  be  enforced  against  his  estate,  if  not 
sued  at  all,  but  cannot  be  equitably  enforced  against  it  if  sued  jointly, 
and  the  liability  of  all  rendered  more  certain,  and  a  lien  against  the 
estates  of  all  fixed  by  the  judgment  recovered. 

Again,  if  an  obligee  sues  each  obligor  separately,  on  a  joint  and 
several  bond,  before  the  death  of  either,  it  holds  him  entitled  to  relief 
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against  the  estate  of  the  deceased ;  but  if  he  sues  all  together,  he  is 
not  equitably  to  be  relieved.  In  both  cases,  the  original  contract  was 
the  same  in  form  and  substance,  the  consideration  the  same,  the 
liens  the  same ;  and  as  to  the  deceased,  the  same  in  amount  after,  as 
well  as  before,  judgment ;  and  in  both  cases,  the  debt  itself  is  still 
unpaid,  and  still  unreleased,  and  no  remedy  open  at  law  against  the 
estate.  Yet  it  seems,  in  an  equitable  view,  —  in  a  court  whose  duty 
and  business  it  is  generally  to  adopt  an  enlarged,  liberal,  and  just 
policy,  and  to  aid  against  the  strictness  and  technicalities  of  law,  — 
one  of  these  cases  is  to  be  deemed  entitled  to  its  beneficent  interfer- 
ence, but  the  other  is  not. 

Again,  as  a  consequence  of  this  doctrine,  all  joint  obligors  will,  of 
course,  hereafter  be  burdened  with  much  increased  cost,  instead  of 
being  aided  by  any  principle  in  their  favor  really  settled  by  the  court 
in  this  judgment  Because  all  the  ameliorating  principle  settled  here 
is,  that,  if  each  obligee  is  sued  severally  on  a  joint  and  several  obli- 
gation, the  obligor  is  entitled  to  the  aid  of  a  court  of  equity  agaibst 
the  estate  of  one  deceased ;  but  if  he  brings  only  one  action,  and 
makes  but  one  bill  of  cost  against  all  of  them,  he  behaves  so  as  to  be 
entitled  to  no  equitable  relief.  Certainly,  this  looks  like  a  new  atti- 
tude or  version  of  what  in  a  court  of  equity  should  be  considered 
equitable ;  and  it  is  likely  to  prove  much  more  beneficial  to  the  pro- 
fession, than  to  the  parties  concerned  or  the  public.  Whatever  tech- 
nical difierences  as  to  remedies  may  be  created  at  law  by  the  forms 
of  judgments,  it  will  be  difficult  in  equity,  and  applying  equitable 
principles,  as  in  the  present  case,  to  discriminate  against  the  present 
case  on  the  merits  and  on  grounds  of  substantial  justice. 

The  plaintiffs,  therefore,  seem  to  me  entitled  to  recover,  out  of  the 
estate  of  the  deceased,  the  balance  which  is  due. 

15  H.  162. 


Jambs  G.  Wilson,  Appellant,  v.  Andrew  P.  Simpson,  E.  E.  SimpsoN| 

Joseph  Forsyth,  and  Bagdad  Mills.  * 

9  H.  109. 

Declarations  by  a  patentee  who  had  parted  with  his  interest,  ander  the  patent,  that  he 
never  completed  his  invention,  are  not  evidence  against  one  claiming  under  him. 

An  assignee  of  a  right  to  use  a  patented  planing-machine,  who  has  the  right  to  continue 
the  use  of  a  particular  machine  after  an  extension  of  the  term  of  the  patent,  according 
to  the  decision  of  this  court  in  Wilson  t^.  Rousseau,  4  How  646,  may  replace  the  knives 
when  worn  out,  without  destroying  the  identity  of  that  particular  machine. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Louisiana,  in  a  suit  in  equity,  which  was  formerly  be- 
fore this  court,  and  is  reported,  4  How.  710. 
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The  defendants,  in  the  court  below,  and  here,  claimed  the  right  tc 
continae  the  use  of  the  machines  in  question  by  virtue  of  a  con 
veyance  of  the  title  from  and  under  Woodworth  the  patentee,  through 
Toogood,  Halstead,  and  Tyack,  and  also  that  though  the  original 
term  for  which  they  held  their  said  right  had  expired,  and  the  letters- 
patent  had  been  renewed  and  extended  for  another  term  of  seven 
years,  yet  under  the  decision  of  this  court  in  the  case  of  Wilson  v, 
Rousseau,  4  How.  646,  they  had  the  right  to  continue  the  use  of  the 
identical  machines  owned  by  them  and  in  use  when  the  original 
term  of  the  letters-patent  expired.  The  grounds  assumed  by  the 
complainant,  in  answer  to  these  pretensions,  are  stated  in  the  opinion 
of  the  court 

Seward  and  Webster j  for  the  appellant 

Gilpin  and  WestcoU,  contr^ 

•  Wayne,  J.,  delivered  the  opinion  of  the  court.  [  *  120  ] 

In  the  argument  of  this  case,  the  counsel  for  the  appellant 
put  his  right  to  the  relief  sought  by  his  bill  upon  two  points.     We 
>vill  consider  them  in  the  order  in  which  they  were  presented. 

The  appeUant's  first  point  is,  that  the  title  and  right  of  the  defend- 
ants to  use  the  Woodworth  invention  are  taken  from  them  by  the 
£raud  and  artifice  of  Emmons,  Tyack,  Toogood,  and  Halstead,  in 
procuring  from  Woodworth  and  Strong  the  deed  of  the  28th  of  De- 
cember, 1829.     Rec.  61,  52. 

The  fraud  alleged  in  the  bill  is,  that  Emmons,  having  pirated 
Wood  worth's  invention,  contrived,  by  misrepresentation,  to  get  a 
patent  for  the  same,  and,  in  conjunction  with  Toogood,  Halstead, 
and  Tyack,  falsely  and  fraudulently  represented  to  Woodvrorth,  and 
to  Strong,  his  assignee,  that  Emmons  was  the  first  inventor  of  the 
planing-machine,  for  which  Woodworth  had  received  the  first  patent; 
and  that  Woodworth  and  Strong,  regarding  it  possible  that  such 
might  be  the  fact,  not  suspecting  any  fraudulent  device,  and  fearing, 
notwithstanding  Woodworth  knew  the  invention  to  be  his  own,  it 
might  be  established  against  him,  executed  the  agreement  of  the  28th 
of  November,  1829,  for  which  no  other  consideration  was  received 
than  Emmons's  pirated  patent 

The  case  is  before  us  upon  the  original  bill,  and  as  it  was  after- 
-wards   amended,  upon   answers   and  replication.      The  defendants 
traverse  this  allegation  of  fraud,  as  fully  as  persons  so  situated  can 
do,  and  deny  any  notice  or  knowledge  about  it,  when  they 
became  *he  assignees  of  the  invention  for  a  valuable  *  con-  f  *  121  ] 
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sideration.  The  complainant,  then,  must  establish  his  charge  by  pioofs. 
We  think  it  has  not  been  done. 

The  proof  relied  upon  is,  that,  though  Emmons  received  a  patent 
for  what  he  claimed  to  be  his  inyention,  it  was  subsequently  proved 
to  be  identical  with  the  principle  of  Woodworth's  machine,  and  had 
been  pirated  from  it.  That,  at  the  time  Emmons  applied  for  a  patent, 
he  had  not,  in  any  way,  carried  his  machine  into  such  a  practical  re- 
sult, either  in  a  model  or  execution,  as  to  entitle  him  to  letters-patent. 
To  this  is  added  the  declaration  of  two  witnesses,  Harris  and  Gibson, 
in  a  joint  deposition, — (one  of  them  we  may  suppose  interested,  from 
not  having  disavowed  it,  as  his  associate,  Gibson,  does,) —  ^<  that  they 
called  «ipon  Emmons  in  the  city  of  New  York,  several  years  since, 
and  shortly  previous  to  his  death,  for  the  purpose  of  obtaining  infor- 
mation in  relation  to  an  invention  of  a  planing-machine,  said  to  have 
been  invented  by  him  while  residing  at  Syracuse.  That  he  then  in- 
formed them,  that  in  the  year  1824,  being  engaged  in  the  erection  of 
salt-vats  at  Syracuse,  he  had  contrived  a  machine  by  which  the  plank 
used  for  salt-vats  could  be  joined  by  means  of  knives  upon  a  revolving 
cylinder.  That  he  went  so  far  as  to  satisfy  himself,  that  boards  and 
plank  might  be  joined  in  that  way ;  but  the  machine  was  never  so 
far  completed  as  to  perform  work  with  it;  that  he  left  Syracuse  in 
July,  1824,  and  thought  no  more  of  the  subject,  until  after  William 
Woodworth  had  obtained  his  patent,  when  he  W£is  employed  by 
Toogood,  Tyack,  and  Halstead  to  defeat  if 

Such  is  the  testimony  in  this  record  in  support  of  the  charge,  that 
the  mutual  deed  of  the  28th  of  November,  1829,  was  obtained  by 
fraud.  It  is  under  that  deed  that  the  defendants  claim  the  right  to 
use  the  Woodworth  machines  in  their  possession. 

Apart  from  the  insufficiency  of  such  testimony,  in  combination 
or  separately,  to  establish  the  fraud,  if  we  suppose  it  had  been  sworn 
to  by  Emmons,  it  would  be  only  hearsay,  and  not  within  any  excep- 
tion to  the  rule  rejecting  hearsay  testimony.  It  is  not  so,  on  account 
of  its  being  a  dying  declaration,  or  one  made  by  Emmons  at  vari- 
ance with  his  interest  Neither  can  it  be  brought  under  the  excep- 
tion, as  an  admission  by  one  who  is  a  party  to  a  suit  vtdth  others 
identified  in  interest  with  him;  nor  as  coming  from  one  having  any 
interest  in  the  suit,  vdthout  being  a  party  to  the  record  with  others 
who  are  so.  And  it  is  not  the  admission  of  one  interested  in  the 
subject-matter  of  the  suit,  where  the  law,  in  regard  to  that  source  of 
evidence,  looks  chiefly  to  the  parties  in  interest,  and  gives 
[  *122  ]  to  *  their  admissions  the  same  weight  as  though  they  were 
parties  to  the  record. 

In  fact,  the  declaration  said  to  have  been  made  by  Emmons  is 
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merely  hearsay ;  it  cannot  be  made  evidence  for  any  purpose,  of 
itself^  or  in  connection  with  any  other  proof  in  the  case  not  liable  to 
any  objection ;  it  can  neither  aid  nor  be  aided  by  other  evidence. 

We  have  pat  its  exclusion  on  the  ground  stated,  on  account  of 
the  relations  which  the  record  shows  Emmons  had  with  some  of  the 
parties,  rather  than  upon  the  little  credit  to  which  such  a  declaration 
firom  him  would  be  entitled,  from  the  difference  and  opposition 
between  it  and  such  as  Emmons  must  have  made  when  he  applied 
for,  and  obtained,  letters-patent  for  what  he  claimed  to  be  his  in- 
vention. 

Let  us  suppose,  however,  Emmons  to  be  a  competent  v^dtness  to 
avoid  an  instrument  obtained  by  the  fraudulent  devices  of  Mmself 
and  his  associates ;  and  that  there  were  independent  corroborating 
proofs  in  confirmation  of  his  credit  in  such  a  case.  Still,  the  declara- 
tion imputed  to  him  would  not,  in  any  way,  have  disparaged  the 
right  or  title  of  the  assignees,  under  the  deed  of  the  28th  of  De- 
cember, 1829,  their  right  having  been  acquired  without  notice  of  the 
fraud  which  the  complainant  says  was  practised  upon  Woodworth 
and  Strong. 

The  complainant  can  have  no  benefit  under  the  first  point  urged 
by  his  counseL 

The  second  point  upon  which  the  counsel  rely  is,  that  the  defend- 
ants, as  assignees  under  the  deed,  continue  to  use  their  machines,  in 
firaud  of  the  law,  and  in  violation  of  the  rights  of  the  complainant. 
The  specifications  under  the  general  proposition  are,  that  the  de- 
fendants have  substituted  other  machines  for  those  used  by  them, 
before  the  expiration  of  the  first  term  of  Woodworth's  patent.  That 
they  have  reconstructed  Woodworth's  entire  combination  in  the 
firames  of  their  old  machines,  or  supplied  an  essential  constituent 
part  of  it,  to  continue  in  use  those  machines  which  this  court  said 
they  had  a  right  to  use  as  assignees,  when  this  case  was  before  it, 
upon  certified  points,  in  the  year  1846.    4  How.  709,  711. 

There  is  no  proof  of  either  the  first  or  second  specification. 

But  the  questions  which  were  argued  by  counsel, — ^when  repairs 
destroy  identity  and  encroach  upon  invention,  or  when  the  thing 
patented  ceases  to  exist,  so  as  to  exclude  the  repair  or  replacement 
of  any  one  part  of  its  combination,  in  connection  with  the  rest  of  it, 
not  requiring  repair,  or  to  be  replaced, — are  before  the  court  upon  the 
evidence  in  the  record. 

We  admit,  for  such  is  the  rule  in  Wilson  v.  Rousseau,  4 
*  How.  646,  that  when   the  material  of  the  combination  [  *  123  ] 
ceases  to  exist,  in  whatever  way  that  may  occur,  the  right 
to  renew  it,  depends  upon  the  right  to  make  the  invention.     K  the 
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right  to  make  does  not  exist,  there  is  no  right  to  rebuild  the  combi- 
nation. 

But  it  does  not  follow,  when  one  of  the  elements  of  the  combina- 
tion has  become  so  much  worn  as  to  be  inoperative,  or  has  been 
broken,  that  the  machine  no  longer  exists,  for  restoration  to  its  origi- 
nal use,  by  the  owner  who  has  bought  its  use.  When  the  wearing 
or  injury  is  partial,  then  repair  is  restoration,  and  not  reconstruction. 

Illustrations  of  this  will  occur  to  any  one,  from  the  frequent  repairs 
of  many  machines  for  agricultural  purposes.  Also,  from  the  repair 
and  replacement  of  broken  or  worn-out  parts  of  larger  and  more 
complex  combinations  for  manufactures. 

In  #ither  case,  repairing  partial  injuries,  whether  they  occur  from 
accident  or  frx>m  wear  and  tear,  is  only  refitting  a  machine  for  use. 
And  it  is  no  more  than  that,  though  it  shall  be  a  replacement  of  an 
essential  part  of  a  combination.  It  is  the  use  of  the  whole  of  that 
which  a  purchaser  buys,  when  the  patentee  sells  to  him  a  machine ; 
and  when  he  repairs  the  damages  which  may  be  done  to  it,  it  is  no 
more  than  the  exercise  of  that  right  of  care  which  every  one  may 
use  to  give  duration  to  that  which  he  owns,  or  has  a  right  to  use  as 
a  whole. 

This  foundation  of  the  right  to  repair  and  replace,  and  its  applica- 
tion to  the  point  we  are  considering,  will  be  found  in  the  answers 
which  every  one  wiU  give  to  two  inquiries. 

The  right  to  repair  and  replace  in  such  a  case  is  either  in  the  pat- 
entee, or  in  him  who  has  bought  the  machine.  Has  the  patentee  a 
more  equitable  right  to  force  the  disuse  of  the  machine  entirely,  on 
account  of  the  inoperativeness  of  a  part  of  it,  than  the  purchaser 
has  to  repair,  who  has,  in  the  whole  of  it,  a  right  of  use  ?  And  what 
harm  is  done  to  the  patentee  in  the  use  of  his  right  of  invention, 
when  the  repair  and  replacement  of  a  partial  injury  are  confined  to 
the  machine  which  the  purchaser  has  bought  ? 

Nothing  is  gained  against  our  conclusion  by  its  being  said  that  the 
combination  is  the  thing  patented,  and  that,  when  its  intended  result 
cannot  be  produced  from  the  deficiency  of  a  part  of  it,'  the  invention 
in  the  particular  machine  is  extinct.  It  is  not  so.  Consisting  of 
parts,  its  action  is  only  suspended  by  the  want  of  one  of  them,  and 
its  restoration  reproduces  the  same  result  only,  without  the  machine 
having  been  made  anew.  Of  course,  when  we  speak  of  the  right  to 
restore  a  part  of  a  deficient  combination,  we  mean  the  part 
[  *  124  ]  of  one  entirely  *  original,  and  not  of  any  other  patented 
thing  which  has  been  introduced  into  it,  to  aid  its  intended 
performance.  ^ 

Nor  is  it  meant  that  the  right  to  replace  extends  to  every  thing 
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that  may  be  patented.     Between  repairing  and  replacing  there  is  a 
difference. 

Form  may  be  given  to  a  piece  of  any  material,  (wood,  metal,  oi 
glass,)  so  as  to  produce  an  original  result,  or  to  aid  the  efficiency 
of  one  already  known,  and  that  would  be  the  subject  for  a  patent. 
It  would  be  the  right  of  a  purchaser  to  repair  such  a  thing  as  that, 
BO  as  to  give  to  it  what  was  its  first  shape,  if  it  had  been  turned 
{rem  it,  or,  by  filing,  grinding,  or  cutting,  to  keep  it  up  to  the  per- 
formance of  its  original  use.  But  if,  as  a  whole,  it  should  happen 
to  be  broken,  so  that  its  parts  could  not  be  readjusted,  or  so  much 
worn  out  as  to  be  useless,  then  a  purchaser  cannot  make  or  replace 
it  by  another,  but  he  must  buy  a  new  one.  The  doing  of  either 
would  be  entire  reconstruction. 

If,  however,  this  same  thing  is  a  part  of  an  original  combination, 
essential  to  its  use,  then  the  right  to  repair  and  replace  recurs.  That 
this  is  so  may  be  more  satisfactorily  shown  by  the  Wood  worth 
planing-machine  than  any  other  we  know,  and  particularly  by  the 
complaint  here  made  against  these  defendants. 

Woodworth's  greatest  merit,  showing  his  inventive  genius,  is  the 
adaptation  of  a  well-known  tool  to  a  new  form  and  mechanical  ac- 
tion, giving  an  almost  wonderful  efficiency  to  its  use,  and  which,  in 
the  hundred  efforts  which  had  been  made  before,  had  not  been 
accomplished.  We  mean  its  cutters  for  planing,  tonguing,  and 
grooving. 

The  complaint  now  is,  that  the  defendants,  in  the  use  of  their  old 
machines,  have  replaced  new  cutters  for  those  which  were  worn  out, 
in  fraud  of  the  ruling  of  this  court  in  its  answer  to  the  first  point 
certified  when  this  case  was  formerly  here.  Simpson  et  at.  v.  Wil- 
son, 4  How.  709. 

This  court  then  said,  that  the  renewal  of  the  patent  granted  to 
William  Woodworth,  to  William  W.  Woodworth,  his  executor,  did 
not  enure  to  the  benefit  of  the  defendants,  to  the  extent  they  were 
interested  in  it  before  the  renewal  and  extension,  but  that  the  law 
saved  to  persons  in  the  use  of  the  machines  at  the  time  the  extension 
took  effect  the  right  to  continue  the  use.  Simpson  et  al.  v.  Wilson, 
4  How.  711. 

Wilson  and  Rousseau's  case,  in  4  How.  646,  was  very  fully  con- 
ndered  by  this  court     There  were  differences  of  opinion  between 
the  judges,  as  to  the  interest  which  assignees  of  an  inven- 
tion had  in  it  under  the  18th  section  of  the  act  of  *  1836,^  [  •  125  ] 
after  the  expiration  of  the  first  term  of  a  patent,  when  there 
had  been  a  renewal  and  extension  of  it.     But  it  certainly  did  not 

^  4  Stats,  at  Large,  124. 
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occur  to  either  of  us,  that  the  language  then  used  by  the  court,  and 
afterwards  in  Simpson  et  at.  v.  Wilson,  could  make  any  difficulty  in 
its  application,  or  that  it  was  subject  to  misapprehension. 

It  does  not  permit  an  assignee  of  the  first  term  of  a  patent,  after 
its  renewal  and  extension,  to  make  other  machines,  or  to  reconstruct 
it,  in  gross,  upon  the  frames  of  machines  which  the  assignee  had  in 
use  when  the  renewal  and  extension  of  the  patent  took  effect.  But 
it  does  comprehend  and  permit  the  resupply  of  the  effective  ultimate 
tool  of  the  invention,  which  is  Uable  to  be  often  worn  out  or  to  be- 
come inoperative  for  its  intended  effect,  which  the  inventor  contem- 
plated would  have  to  be  frequently  replaced  anew,  during  the  time 
that  the  machine,  as  a  whole,  might  last. 

The  proof  in  the  case  is,  that  one  of  Woodworth's  machines, 
properly  made  will  last  in  use  for  several  years,  but  that  its  cutting- 
knives  will  wear  out  and  must  be  replaced  at  least  every  sixty  or 
ninety  days. 

The  right  to  replace  them  was  a  part  of  the  invention  transferred 
to  the  assignee  for  the  time  that  he  bought  it,  without  which  his  pur- 
chase would  have  been  useless  to  him,  except  for  sixty  or  ninety  days 
after  a  machine  had  been  put  in  use.  It  has  not  been  contended, 
nor  can  it  be,  that  such  can  be  a  limitation  of  the  assignee's  right  in 
the  use  of  the  invention. 

If,  then,  the  use  of  the  machine  depends  upon  the  replacement  of 
the  knives,  and  the  assignee  could  replace  them  from  time  to  time,  as 
they  were  needed,  during  the  first  term  of  the  patent,  though  they 
are  an  essential  and  distinct  constituent  of  the  principle  or  combina- 
tion of  the  invention,  frequently  replacing  them,  according  to  the 
intention  of  the  inventor,  is  not  a  reconstruction  of  the  invention, 
but  the  use  only  of  so  much  of  it  as  is  absolutely  necessary  to  iden- 
tify the  machine  with  what  it  was  in  the  beginning  of  its  use,  or 
before  that  part  of  it  had  been  worn  out. 

The  right  of  the  assignee  to  replace  the  cutter-knives  is  not  be- 
cause they  are  of  perishable  materials,  but  because  the  inventor  of 
the  machine  has  so  arranged  them  as  a  part  of  its  combination,  that 
the  machine  could  not  be  continued  in  use  without  a  succession  of 
knives  at  short  intervals.  Unless  they  were  replaced,  the  invention 
would  have  been  but  of  little  use  to  the  inventor  or  to  others.  The 
other  constituent  parts  of  this  invention,  though  liable  to  be  worn 
out,  are  not  made  with  reference  to  any  use  of  them  which 
[  •  126  ]  will  require  them  to  be  *  replaced.  These,  without  having 
a  definite  duration,  are  contemplated  by  the  inventor  to  last 
so  long  as  the  materials  of  which  they  are  formed  can  hold  together 
in  use  in  such  a  combination.     No  replacement  of  them  at  interme- 
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diate  intervals  is  meant  or  is  necessary.  They  may  be  repaired  as 
the  use  may  require*  With  such  intentions,  they  are  put  into  the 
stractore.  So  it  is  understood  by  a  purchaser,  and  beyond  the  dara- 
tion  of  them  a  purchaser  of  the  machine  has  not  a  longer  use.  But 
if  another  constituent  part  of  the  combination  is  meant  to  be  only 
temporary  in  the  use  of  the  whole,  and  to  be  firequently  replaced, 
because  it  will  not  last  as  long  as  the  other  parts  of  the  combination, 
its  inventor  cannot  complain,  if  he  sells  the  use  of  his  machine,  that 
the  purchaser  uses  it  in  the  way  the  inventor  meant  it  to  be  used, 
and  in  the  only  way  in  which  the  machine  can  be  used. 

Such  a  replacement  of  temporary  parts  does  not  alter  the  identity 
of  the  machine,  but  preserves  it,  though  there  may  not  be  in  it  every 
part  of  its  original  material. 

Such  being  the  case,  and  this  court  having  determined  that  the 
statute  providing  for  the  extension  and  renewal  of  patents  saves  the 
rights  of  assignees  in  the  use  of  the  machines  which  they  may  have 
in  operation  when  the  extension  takes  effect,  we  do  not  think  that 
the  defendants  in  this  case,  firom  having  replaced  cutter-knives  in 
their  machines,  have  been  using  them  in  firaud  of  the  law,  or  in  vio- 
lation of  the  rights  of  the  complainant. 

We  shall,  therefore,  direct  the  decree  of  the  court  below,  dismissing 
the  complainant^s  bill,  to  be  affirmed. 
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9  H.  127. 

Tlie  act  of  May  36, 1824,  (4  Stata.  at  Lai^,  52,)  merely  gare  a  remedy  by  which  existing 
iaeomplete  French  and  8|»aniBh  title*  conld  bo  made  complete ;  it  did  not  othemrise  add 
strength  to  nich  titles.  And  the  act  of  Jane  17, 1844,  (5  Stats,  at  Loige,  676,)  only  ex- 
tended the  operation  of  the  act  of  1824  to  other  territory,  withoat  enlarging  the  rights,  or 
strengthening  the  claims  of  the  holders  of  snch  titles. 

A  complete  Spanish  or  French  title  is  not  within  either  of  the  said  acts. 

The  treaty  of  St.  Ildefonso  deprived  Spain  of  the  power  to  make  grants  of  land  in  Lonisiana, 
if  not  after  its  date,  certainly  after  the  21st  of  March,  1801. 

The  treaty  of  Paris,  ceding  Loaisiana  to  the  United  States,  took  effect  on  the  day  of  its 
date,  April  30, 1803 ;  its  sabseqnent  ratification  and  the  formal  transfer  of  possession  have 
reladon  to  that  date. 

A  gOTemmeiit  dejado,  cannot  grant  lands  contrary  to  a  treaty  by  which  it  is  bound. 

Tbe  stipnlation  in  the  treaty  of  Paris  to  protect  the  inhabitants  of  Lonisiana,  in  the  enjoy- 
ment of  their  **  property,*'  can  have  no  application  to  a  grant  of  land  made  by  the  Spanish 
aothorities  after  Spain  had  ceased  to  have  power  rightfully  to  make  snch  a  grant. 

A  grant  of  land  lying  between  the  rivers  Mississippi  and  Perdido,  made  by  the  Spanish 
asthorities  after  Spain  had  ceased  to  have  lawfol  power  to  grant  lands  in  Louisiana,  held 


The  act  of  March  26, 1804,  §  14,  (2  Stats,  at  Laige,  287,)  declaring  void  certain  grants  of 
laad  in  Loaisiana,  is  not  affected  by  the  said  acU  of  1824,  or  1844. 

6* 
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Appeal  firom  the  district  coiirt  of  the  United  States  for  the  eastern 
district  of  Louisiana,  in  a  proceeding  under  the  act  of  1824,  extended 
by  the  act  of  1844,  to  obtain  a  decree  upon  an  alleged  title  to  land 
derived  from  the  authorities  of  Spain  in  Louisiana. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

Johnson^  (attorney*general,)  for  the  s^peUants, 
Brent  and  Jlfay,  contra. 

[  *  143  ]      *  Daniel,  J.,  delivered  the  opinion  of  the  court 

The  petitioner  in  the  court  below,  as  tiie  heir  of  Jos6 

Reynes,  claimed  under  a  grant  from  the  government  of 
[  *  144  ]  Spain,  forty  *  thousand  arpens  of  land,  lying  within  what  was 

formerly  the  district  of  Baton  Rouge,  now  making  portions 
of  the  parishes  of  East  Feliciana  and  St  Helena,  in  the  State  of 
Louisiana.  The  documents  upon  which  this  claim  is  asserted,  so  far 
as  the  formalities  entering  into  the  creation  of  a  complete  title  under 
tile  Spanish  government  are  requisite,  appear  to  be  regular,  and  to 
have  been  admitted  in  evidence  without  exception.  No  exception 
either  has  been  taken  to  the  verity  of  the  signatures  and  certificates 
appended  to  those  documents,  or  to  the  truth  of  the  official  position  of 
the  agents  by  whom  those  signatures  and  certificates  have  been  made. 
The  questions  arising  upon  this  record  grow  out  of  considerations 
bevond  the  mere  facts  admitted  as  above  mentioned,  considerations 
involving  the  powers  of  the  agents,  whose  acts  are  relied  on,  as 
affected  by  the  treaties,  by  the  political  sovereignty,  and  by  the  legis- 
lation of  the  United  States. 

The  petition  in  this  case,  if  not  by  its  own  terms,  haa,  by  the  argu- 
ments adduced  in  its  support,  been  rested  upon  the  act  of  con- 
gress of  May  26, 1834,  (reenacted  by  the  act  of  June  17, 1844,  and 
extended  in  its  operation  to  claims  originating  with  either  the 
Spanish,  French,  or  British  authorities,)  by  which  act  it  seems  to 
be  supposed  that,  beyond  the  mere  permission  therein  given  to  pro- 
ceed against  the  United  States  as  defendants  in  their  own  courts, 
some  essential  rights  in  the  subjects  of  pursuit  have  been  originated 
or  superinduced  on  behalf  of  claimants, — rights  which  but  for  the 
law  of  1824  could  not  have  existed.  The  character  of  this  hypothesis 
requires  particular  examination,  as  upon  its  correctness  or  its  fallacy 
must  depend  the  fiite  of  tiiis  claim,  and  of  every  oihet  similarly  situ- 
ated. Pursuing  this  theory,  it  is  insisted  that  the  petitioner,  (the  defend- 
ant in  error  here,)  as  the  heir  of  a  purchaser  for  valuable  considera- 
tion from  the  Spanish  authorities,  and  holding  the  evidences  of  a 
perfect  tide  from  those  authorities,  is  now  permitted  to  show  that  he 
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CbJIb  within  the  class  of  persons  whose  rights  have  been  protected, 
botii  by  the  treaty  of  St.  Ildefonso,  between  Spain  and  France,  of 
the  Ist  of  October,  1800,  and  by  the  treaty  of  Paris  between  France 
and  the  United  States,  of  the  30th  of  April,  1803,^  and  who  are 
specially  referred  to  and  jMrovided  for  in  the  act  of  1824*  In  answer 
to  this  pretension  of  right  nnder  the  act  of  1824,  it  might  perhaps  be 
sufficient  to  observe,  that,  if  this  right  be  asserted  in  virtue  of  a  per- 
fect Spanish  title,  it  would  seem  to  be  comprised  neither  within  the 
mischief  nor  the  remedy  contemplated  by  the  statute.  The  miscliief 
intended  to  be  provided  for  by  tiie  act  of  1834  was  the  in- 
choate or  incomplete  condition  of  titles  having  a  fair  *  and  [  *  145  ] 
just  and  legal  inception  under  either  the  French  or  Spanish 
governments  of  Louisiana,  but  which,  by  reason  of  the  abdication 
or  snpeneding  of  those  governments,  and  by  that  cause  only,  had  not 
been  completed.  The  remedy  was  the  permission  to  bring  such  titles 
before  the  courts  of  the  United  States,  and  there  to  render  them  com- 
plete, and  to  establish  them  by  proof  of  the  legality  and  justice  of  their 
origin  and  diaracter.  Such,  then,  being  the  mischief  declared,  and  such 
the  remedy  provided  by  the  statute,  it  is  difficult  to  perceive  the  reason 
or  the  authority  for  bringing  before  the  courts  merely  for  supervision, 
titles  alleged  to  be  already  perfected  under  the  unquestionable  and 
eompetent  authority  of  either  Spain  or  France,  With  regard  to 
titles  so  derived  and  so  consummated,  there  is  no  provision  made  by 
the  statute.  None  could  be  requisite;  and  there  could,  with  reference 
to  such  titles,  be  nothing  for  the  courts  to  act  upon,  nothing  which  it 
was  compet^ort  for  them  to  consider.  Conceding  for  the  present  that 
the  title  before  us  has  not  been  completed,  the  inquiry  presents 
itself^  whether  in  other  respects  it  corresponds  with  the  description 
of  claims  authorized  by  the  law  to  be  brought  before  the  courts  for 
eomfdetion  and  establishment  Amongst  the  requisites  demanded 
for  these  titles  by  the  statute  are  the  foUovving :  That  they  shall  be 
legally  granted,  by  the  proper  authorities,  to  persons  resident  within 
the  i»ovince  of  Louisiana  at  the  time,  or  on  or  before  the  10th  day  of 
March,  1804,  that  they  should  be  such  claims  as  were  protected  or 
secured  by  the  treaty  between  the  United  States  and  the  French 
republic  of  the  30th  of  April,  1803,  and  which  might  have  been  per- 
fected into  complete  titles  under  and  in  conformity  to  the  laws,  usages, 
and  customs  of  the  government  under  which  the  same  originated,  had 
not  the  sovereignty  of  the  country  been  transfened  to  the  United 
States.  With  regard  to  the  modes  of  proceeding  by  which  these 
claims  are  to  be  brought  before  the  courts,  the  statute  next  prescribes 
that  it  shall  be  by  petition  setting  forth  fully  and  plainly  the  nature 

^  8  Stats,  at  Lai^,  200. 
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of  the  claim  to  the  landSy  &;c.y  particularly  fitating  the  date  of  the 
grant,  concession,  warrant,  or  order  of  survey,  under  which  the  claim 
is  made,  by  whom  issued,  &;c. 

By  the  2d  section  of  the  statute  it  is  enacted,  that  every  petition 
which  shall  be  prosecuted  under  its  provisions  ^  shall  be  conducted 
according  to  the  rules  of  a  court  of  equity,  except  that  the  answer 
of  the  district  attorney  of  the  United  States  shall  not  be  required  to 
be  verified  by  his  oath, — and  the  said  court  shall  have  full  power 
and  authority  to  hear  and  determine  all  questions  arising  in  said 
cause,  relative  to  the  titie  of  the  claimant,  the  extent,  local- 
[  *  146  ]  ity,  and  boundaries  of  the  *  claim,  or  other  matters  con- 
nected therewith,  fit  and  proper  to  be  heard  and  determined, 
and  by  a  final  decree  to  settie  and  determine  the  question  of  the 
validity  of  the  titie,  according  to  the  laws  of  nations,  the  stipulations 
of  any  treaty,  and  proceedings  under  the  same,  the  several  acts  of 
congress  in  relation  thereto,  and  the  laws  and  ordinances  of  the 
governments  from  which  it  is  alleged  to  have  been  derived'' 

In  part  compliance  vnth  the  act  of  congress,  the  petitioner  aUeges, 
that  his  father  acquired  the  land  claimed  (now  situated  within  the 
parishes  of  East  Feliciana  and  St  Helena  in  the  State  of  Louisiana) 
by  purchase  and  grant  from  Juan  Ventura  Morales,  the  duly  author- 
ized officer  and  agent  of  the  Spanish  government,  the  then  sover- 
eignty over  the  territory  in  which  the  said  land  is  situated,  at  the 
time  of  the  purchase  and  grant ;  and  that  Morales  had  frdl  authority 
from  the  government  of  Spain  to  sell  the  said  land,  and  to  grant  a 
good  and  perfect  titie  thereto.  The  petitioner  goes  on  to  allege,  a 
survey  made  and  returned  by  the  duly  authorized  officer  of  the  Span- 
ish government,  on  the  19th  day  of  November,  1803 ;  payment  of 
the  purchase-money,  on  the  30th  of  December,  1803,  and  the  emana- 
tion or  issuing  of  the  grant  to  the  father  of  the  petitioner,  on  the  2d 
of  January,  1804.  In  support  of  the  petition  there  are  made  exhibitsi 
the  certificates  of  the  deputy  and  principal  surveyors.  Pintado  and 
Trudeau,  and  the  grant  from  Morales  to  the  father  of  the  petitioner, 
for  the  land  in  question ;  these  documents  respectively  correspond  in 
dates  with  the  allegations  of  the  petition. 

Upon^the  aforegoing  allegations  and  documents  it  is  insisted  for 
the  defendant  in  error,  that  by  operation  of  the  acts  of  1824  and  1844 
already  dted,  and  by  virtue  of  stipulations  in  the  treaties  of  St. 
Ddefonso  and  of  Paris,  and  by  the  rules  of  the  law  of  nations  as 
applicable  to  those  treaties,  his  rights  to  the  land  granted  by  Morales 
to  his  frither  have  been  protected^  and  that  the  petitioner  is  entitied 
thereto,  as  adjudged  to  him  by  the  district  court 

With  respect  to  that  intei^retation  of  the  acts  of  congress  which 
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would  expound  them  as  conferring  on  applicants  new  rights  not  pre- 
viondy  existing,  we  would  remark  that  such  an  interpretation  accords 
neither  with  the  language  nor  the  obvious  spirit  of  those  laws ;  for  if 
we  look  to  the  language  of  the  act  of  1824,  we  find  that  the  grants, 
surveys,  &c.,  which  are  authorized  to  be  brought  before  the  courts, 
are  those  only  which  had  been  legally  made,  granted,  or  issued,  and 
vdiich  were  also  protected  by  treaty.  The  legal  integrity  of  these 
claims  (involving  necessarily  the  competency  of  the  author- 
ity •which  conferred  them)  was  a  qualification  associated  [  *  147  ] 
by  Hie  law  with  that  of  their  being  protected  by  treaty.  And 
as  to  the  spirit  and  intention  of  the  law,  had  it  designed  to  create  new 
rights,  or  to  enlarge  others  previously  existing,  the  natural  and  obvious 
means  of  so  doing  would  have  been  a  direct  declaration  to  that  efiect; 
certainly  not  a  provision  placing  these  alleged  rights  in  an  adversary 
position  to  the  government,  to  be  vindicated  by  mere  dint  of  evidence 
not  to  be  resisted.  The  provision  of  the  2d  section  of  the  act  of 
1824,  dedaiing  that  petitions  presented  under  that  act  shall  <^  be 
conducted  according  to  the  rules  of  a  court  of  equity,"  should  be 
understood  rather  as  excluding  the  technicalities  of  proceedings  in 
oouirts,  than  as  in  any  degree  varying  the  rights  of  parties  litigant ;  as 
designed  to  prevent  delays  in  adjudicating  upon  titles,  as  is  further 
shown  in  another  part  of  the  same  sentence,  where  it  is  declared  that 
these  petitions  shall  be  tried  without  continuance,  unless  for  cause 
shown.  The  limitations,  too,  maintained  as  to  the  character  of  claims 
and  tiliat  imposed  upon  the  courts  in  adjudicating  upon  them,  is  fur- 
tiler  evinced  in  that  part  of  the  same  section  which  says,  that  the 
court  shall  hear  and  determine  all  questions  relative  to  the  title  of 
the  claimants,  the  extent,  locality,  and  boundaries  of  the  claim,  and 
by  final  decree  shall  settle  and  determine  the  questions  of  the  validity 
of  the  title,  according  to  the  law  of  nations,  the  stipulations  of  any 
treaty,  and  proceedings  under  the  same,  the  several  acts  of  congress, 
and  the  laws  and  ordinances  of  the  government  from  which  it  is 
alleged  to  have  been  derived  In  some  aspects  of  these  claims,  they 
were  properly  to  be  denominated  equitable.  They  were  to  be  equit- 
able in  the  sense  that  they  should  not  be  inequitable  or  wrongful,  -— 
that  they  should  be  rightful,  and  founded  in  justice ;  and  they  were 
necessarily  to  be  equitable  in  so  far  as  they  were  incomplete,  and 
oould  not  therefore  be  maintained  as  perfect  legal  titles.  But  in  no 
proper  acceptation  could  they  be  called  equitable  titles,  as  implying 
any  addition  to  their  strength  or  any  diminution  of  the  rights  of  the 
Uoited  States,  as  affected  by  the  statute. 

We  come  now  to  the  inquiry,  whether  the  grant  in  question  was 
protected  either  by  the  treaty  of  retrocession  firom  Spain  to  the  French 
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republic,  or  by  the  treaty  of  Paris,  by  which  the  territory  of  Loiih 
siana  was  ceded  to  the  United  States.  The  treaties  above  mentiooed, 
the  public  acts  and  proclamations  of  the  Spanish  and  French  govern* 
ments,  and  those  of  their  publicly  recognized  agents,  in  carrying  into 
effect  those  treaties,  though  not  made  exhibits  in  this  cause,  are  his- 
torical and  notorious  facts,  of  which  the  court  can  take 
[  *  148  ]  regular  judicial  'notice ;  and  reference  to  which  is  implied 
in  the  investigation  before  us. 
It  is  proper  in  this  place  again  to  refer  to  the  date  of  the  certificate 
of  survey  on  which  the  grant  in  question  was  issued,  and  to  that  of 
the  grant  itself.  The  former  purports  to  have  been  given  on  the  19th 
day  of  November,  1803,  the  latter  to  have  been  issued  by  Morales  on 
the  2d  of  January,  1804.  The  dates  of  the  treaties  of  St.  Bdefonso 
and  of  Paris  have  already  been  mentioned,  — that  of  the  former  being 
the  1st  of  October,  1800,  that  of  the  latter  the  30th  of  April,  180a 
In  the  construction  of  treaties,  the  same  rules  which  govern  other 
compacts  properly  apply.  They  must  be  considered  as  binding  from 
the  period  of  their  execution ;  their  operation  must  be  understood  to 
take  effect  from  that  period,  unless  it  shall,  by  some  condition  or 
stipulation  in  the  compact  itself,  be  postponed.  Were  it  allowaUe 
at  this  day  to  construe  the  treaty  of  St.  Ildefonso  as  not  being  opera- 
tive from  the  signature  thereof^  its  operation  could  by  no  construction 
be  postponed  to  a  period  later  than  the  21st  of  March,  1801,  at  which 
time,  by  the  treaty  negotiated  by  Luden  Bonaparte  and  the  Prince 
of  Peace,  Spain  accepted  from  the  French  republic  the  Chund  Duchy 
of  Tuscany  in  frill  satisfaction  of  the  provision  stipulated  in  favor  of 
the  Duke  of  Parma :  or  at  the  furthest,  the  government  of  Spain  most 
be  concluded,  as  to  satisfaction  of  the  stipulation  above  mtentioned, 
by  the  royal  order  issued  at  Barcelona  on  the  15th  of  October,  1802| 
announcing  from  the  king  to  his  subjects  the  retitfoessioo  of  Loui- 
siana, and  giving  orders  for  the  evacuation  of  the  country  by  all  Span* 
isb  authorities,  and  its  delivery  to  Greneral  Victor,  or  any  other  officer 
authorized  by  the  French  republic  to  take  possession.  In  obedience 
to  this  order,  formal  possession  was  on  the  30th  of  Novemberi  1803, 
delivered  by  Salcedo  and  Casa  Calvo,  the  Spanish  commissioners,  to 
Laussatt,  tiie  prefect  and  commissioner  of  the  French  republic  The 
treaty  between  the  United  States  and  the  Republic  of  France  con- 
tains no  article  or  condition  by  wiiich  its  operation  could  be  suspended* 
It  declares  that  the  republic,  in  pursuance  particularly  of  the  tiiird 
article  of  the  treaty  of  St.  Ildefonso,  has  an  incontestable  title  to  the 
domain  and  to  the  possession  bf  the  territory,  and  cedes  it  to  the 
United  States  in  the  name  of  the  French  republic  forever,  and  in 
frdl  sovereignty,  with  all  its  rights  and  appurtenances.     This  treaty 
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therefore  operated  from  its  date ;  its  sabsequent  ratification  by  the 
American  gOTemment,  and  the  formal  transfer  of  the  country  to  the 
American  commissioners  on  the  30th  of  December,  1803, 
have  relation  to  the  date  of  the  instrument.  The  rights  *  and  [  *  149  ] 
powers  of  sovereignty,  on  the  part  of  Spain,  over  the  teni- 
tory,  ceased  with  her  laransfer  of  that  sovereignty  to  another  govern- 
ment ;  it  could  not  exist  in  different  governments  or  nations  at  the 
same  time.  The  power  to  preserve  the  peace  and  order  of  the  com- 
munity may  be  admitted  to  have  been  in  the  officers  previously  ap- 
pointed by  Spain,  until  the  actual  presence  of  the  agents  of  the  suc- 
ceeding government;  but  this  would  not  imply  sovereign  power  still 
remaining  in  Spain,  —  for  if  she  continued  to  be  sovereign  after  ex- 
pressly conceding  her  sovereignty  to  another  government,  she  might 
stiU  rightfully  resist  and  control  that  government ;  for  sovereignty 
firom  its  nature  is  never  subordinate.  She  might,  if  still  sovereign,  not- 
withstanding her  treaty  stipulations  with  France,  have  ceded  the  entire 
territory  to  some  other  nation.  That  the  government  of  Spain  never 
supposed  that  any  sovereign  authority  was  retained  by  it  affcer  the 
cession  to  France,  is  apparent  from  the  character  of  the  treaty  itseU^ 
and  of  the  acts  of  the  Spsmish  government  carrying  that  treaty  into 
eiect*  It  is  a  somewhat  curious  fact,  that  there  is  not  in  this  treaty 
a  single  stipulation  or  guarantee  in  favor  of  the  lives  or  the  property 
oi  the  subjects  or  inhabitants  of  the  ceded  country,  much  less  a  re- 
servation of  power  to  grant  or  invest  new  rights  within  that  territory. 
The  same  characteristic  is  observable  in  the  royal  order  announcing 
the  oessicm,  and  also  in  the  formal  act  of  delivery  of  the  territory.  So 
far  from  containing  any  such  stipulation  or  reservation,  the  language 
of  his  Catholic  majesty  may  cdrrectly  be  understood  as  conveying  an 
acknoindedgment  that  he  liad  made  no  condition  or  stipulation  wha1>* 
ever  in  behalf  of  his  late  subjects,  and  had  no  power  to  insist  on  any 
ttuiigof  the  kind;  but  had  handed  them  over  to  the  justice  or  the  liberal- 
ity ot  the  new  government  to  whom  he  had  trandiBrred  theuL  Thus, 
in  the  order  of  Barcelona,  after  announcing  the  cession  of  the  terri 
tory,  and  directing  the  collection  of  all  the  papers  and  documents 
relating  to  the  royal  treasury,  and  to  the  administration  of  the  colony 
of  Louisiana,  in  order  to  bring  them  to  Spain  for  the  purpose  of  set 
tling  the  accounts ;  and  an  inventory  of  all  artillery,  arms,  ammuni- 
tion, effiscts,  &c.y  which  belong  to  him ;  and  an  appraisement  of  them 
in  order  that  their  value  might  be  reimbursed  him  by  the  French 
republic,  he  uses  this  language :  <<  Meanwhile,  we  hope,  for  the  tran- 
quillity of  the  inhabitants  of  said  colony,  and  we  promise  ourselves, 
from  the  sincere  amity  and  dose  alliance  which  unite  us  to  the  gov- 
ernment of  the  republic,  that  the  said  government  will  issue  orders  to 
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the  governor  and  other  officers  employed  in  its  service,  that  the  ec- 
clesiastics and  religious  houses  employed  in  the  service  of 
[  *  150  ]  the  *  parishes  and  missions  may  continue  in  the  exercise  of 
their  functions,  and  in  the  enjoyment  of  their  privileges  and 
exemptions,  granted  to  them  by  the  charters  of  their  establishments. 
That  the  ordinary  judges  may,  together  with  the  established  tribunals, 
continue  to  administer  justice  according  to  the  laws  and  customs  in 
force  in  the  colony.  That  the  inhabitants  may  be  protected  in  the 
peaceful  possession  of  their  property*  That  all  grants  of  property,  of 
whatever  denomination,  made  by  my  governors,  may  be  confirmed, 
although  not  confirmed  by  myself.  I  hope  farther  that  the  govern- 
ment of  the  republic  vdll  give  to  its  new  subjects  the  same  proofe  of 
protection  and  affection  which  they  have  experienced  under  my 
dominion.'' 

This  order  from  the  king  is  an  explicit  admission  of  what  the  treaty 
itself  exposes ;  namely,  that  no  special  stipulation  had  been  made  for 
the  protection  either  of  persons  or  property ;  that  he  regarded  his  own 
authority  and  the  dominion  of  Spain  over  the  territory  as  at  an  end, 
and  that  his  sole  reliance  for  the  protection  and  welfare  of  his  late 
subjects,  and  even  for  enforcing  the  grants  he  himself,  through  his 
officials,  had  made  to  them,  was  on  the  justice  and  benevolence  of 
the  new  government.  So  far  as  the  acts  of  the  king  of  Spain  are  to 
be  considered  in  connection  with  the  tenritory  and  its  inhabitants 
ceded  by  him,  he  appears  to  have  committed  both  to  those  practices 
and  to  tiiat  discretion  which  obtain  in  civilized  communities,  wholly 
uninfluenced  by  any  pledge  or  ^condition  exacted  by  himself. 

The  prodamation  of  the  Spanish  provincial  officers  is  almost  a 
literal  repetition  of  this  royal  order.  The  treaty  of  St  Ildefonso,  then, 
can,  by  no  rule  or  principle  deducible  from* the  laws  of  nations,  be 
interpreted  as  still  reserving  to  Spain,  after  the  signature  of  that 
treaty,  the  power  to  giant  away  the  public  domain ;  for  she  could  have 
had  no  right  to  calculate  upon  the  meUa  fides  of  the  French  republic 
with  regard  to  the  provision  for  the  Dvike  of  Parma,  and  to  mieike 
such  calculation  an  excuse  for  nulla  fides  on  her  own  part  But  surely 
no  right,  under  any  pretext,  to  grant  the  public  domain,  could  exist 
in  Spain  after  the  treaty  of  Aranjuez  of  Aburch  21, 1801,  between  that 
coun^  and  France,  by  which  the  Grand  Duchy  of  Tuscany,  that 
had  been  previously  ceded  to  the  French  republic,  was  accepted  by 
Spain  in  frdl  satisfaction  of  the  provision  agreed  to  be  made  for  tiie 
Duke  of  Parma.  And  least  of  all  could  such  a  power  continue  in 
the  government  of  Spain  after  the  royal  order  of  the  15th  of  October, 
1802,  proclaiming  the  retrocession  of  the  territory  of  Louisiana  and 
the  fulfilment  or  satis&ction,  of  course,  of  all  treaty  stipulations  in 
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.reference  *to  that  territory;  and  all  this,  too,  promulgated  [  *  151  ] 
under  the  signature  of  the  king  himself. 

It  may  now  be  properly  asked,  What,  then,  are  the  grants,  titles, 
or  other  rights  protected  by  the  third  article  of  the  treaty  between  the 
United  States  and  the  French  Republic,  of  the  30th  of  April,  1803, 
and  by  the  acts  of  cojigress  of  1824  and  1844,  referring  to  that  treaty, 
and  to  previous  acts  of  the  Spanish  government?  The  third  article 
of  the  treaty  of  Paris  of  1803  is  in  these  words :  '<  The  inhabitants 
of  the  ceded  territory  shall  be  incorporated  in  the  Union  of  the  United 
States,  and  admitted  as  soon  as  possible,  according  to  the  principles 
of  the  federal  constitution,  to  the  enjoyment  of  all  the  rights,  advan- 
tages, and  immunities  of  citizens  of  the  United  States ;  and  in  the 
mean  time  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  religion  which  they  profess." 
The  term  property  in  this  article  will  embrace  rights  either  in  posses- 
sion or  in  action ;  property  to  which  the  titie  was  completed,  or  that 
to  which  the  titie  was  not  yet  completed ;  but  in  either  suK^eptation, 
it  could  be  applied  only  to  rights  founded  in  justice  and  good  faith, 
and  based  upon  authority  competent  to  their  creation.  The  article 
above  cited  cannot,  without  the  grossest  perversion,  be  made  either 
to  express  or  imply  more  than  this.  According  to  this  just  and  ob- 
vious rule  of  interpretation,  the  treaty  of  Paris,  of  April,  30,  1803, 
by  any  reference  it  could  be  supposed  to  have  to  tities  or  claims 
derived  from  Spain,  could  embrace  such  only  as  had  their  origin 
whilst  Spain  was  the  rightful  sovereign  over  the  territory ;  a  period 
which,  by  the  most  liberal  extension  of  her  power,  cannot  be  carried 
further  than  the  15th  of  October,  1802,  the  date  of  the  royal  order  of 
Barcelona.  Indeed,  if  not  from  the  date  of  the  treaty  of  Si  Ildefonso, 
yet  certainly  from  the  21st  of  March,  1801,  grants  by  Spain  of  the 
public  domain  in  Louisiana  would  have  been  frauds  upon  the  French 
Republic;  since  by  the  treaty  of  Aranjuez,  of  the  date  last  mentioned, 
full  satisfaction  of  the  terms  stipulated  for  the  Duke  of  Parma  was 
adoiowledged  by  Spain.  Looking  more  particularly  to  the  docu- 
ments on  which  this  daim  is  founded,  we  find  it  recited  in  the  cer- 
tificate of  Pintado,  that  the  land  in  question  had  been  surveyed  by 
him  in  obedience  to  a  decree  of  the  general  intendancy  of  the  prov- 
ince, under  date  of  the.  1st  of  September,  1803.  This  decree  is  not 
produced  in  evidence,  but,  upon  the  supposition  that  it  was  in  the 
record  and  properly  verified,  the  question  of  the  competency  of  the 
authority  to  order  it  would  stand  precisely  as  it  does  in  its  absence. 
Turning  next  to  the  grant  itself,  there  are,  in  addition  to 
the  fact  of  *  the  date  of  that  instrument,  other  circumstances  [  *  152  ] 
disclosed  upon  its  face,  showing  not  only  the  want  of 
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authority  in  the  grantor  to  make  a  good  titiiei  but  which  bring  home  . 
to  the  grantor  and  to  the  individual  soliciting  the  grant,  full  knowl- 
edge that  the  title  to  whatever  might  be  properly  considered  Louisi- 
ana, at  least,  no  longer  remained  in  the  Spanish  government  The 
grant  is  dated  at  New  Orleans.  It  recites  the  application  of  Reynes 
for  40,000  arpens  of  land,  to  be  paid  for  in  letters  of  credit  formerly 
issued  by  the  provincial  government,  and  then  goes  on  to  state,  that, 
in  consequence  of  the  petitioui  Morales  had  caused  a  certified  copy 
of  the  letter  addressed  by  that  intendancy  to  the  commissioners . 
appointed  for  the  transfer  of  the  province  of  Louisiana,  to  be  sub- 
mitted, with  the  petition,  to  the  solicitor  of  the  crown.  This  docu- 
ment, then,  excludes  all  doubt  as  to  the  knowledge  of  the  parties  of 
the  cession  to  the  United  States  of  Louisiana,  by  whatever  might 
have  been  its  real  boundaries.  It  is  signed  by  Morales,  not  as  being 
an  officer  of  the  territory  of  Louisiana,  but  as  intendant  of  the  prov- 
ince of  West  Florida,  after  Louisiana  had  passed  to  two  sovereign 
States  since  its  possession  by  Spain,  and  after  actual  possession  had 
been  delivered  to  the  United  States.  It  is  clear,  then,  that  the  docu- 
ments exhibited  and  relied  on  by  the  appellee  could  by  their  own 
terms  convey  no  title  within  the  territory  of  Louisiana.  Superin- 
duced  upon  our  conclusions  drawn  from  the  treaties  above  men- 
tioned, and  from  the  laws  of  nations  applicable  to  their  construction, 
is  the  positive  legislative  declaration  in  the  act  of  congress  of  March 
26,  1804,  ^<  pronouncing  all  gmnts  for  lands  within  the  tpi^itories 
ceded  by  the  French  Republic  to  the  United  States  by  the  treaty  of 
the  30th  of  April,  1803,  the  title  whereof  was,  at  the  date  of  the  treaty 
of  St  Ildefonso,  in  the  crown,  government,  or  nation  of  Spain,  and 
every  act  and  proceeding  subsequent  thereto,  of  whatsoever  nature, 
towards  the  obtaining  of  any  grant,  title,  or  claim  to  such  lands, 
under  whatsoever  authority  transacted  or  pretended,  be,  and  the 
same  are  hereby  dedsgred  to  be,  and  to  have  been,  £rom  the  beginning, 
null,  void,  and  of  no  effect  in  law  or  equity."  This  act  of  1804 
explicitly  avows  the  opinion  of  the  government  of  the  United  States 
as  to  any  power  or  right  in  Spain  at  any  time  after  the  treaty  of  St. 
Ildefonso.  It  covers  the  whole  subject  of  grants,  concessions,  titles, 
&c.,  derived  firom  Spain  at  any  time  subsequent  to  the  treaty,  stamp- 
ing upon  all  such  grants,  &C.,  the  most  utter  reprobation ;  denying 
to  them  any  validity  or  merit,  either  legal  or  equitalfle.     This  act  of 

1804  has  never  been  directly  repealed.  It  still  operates  upon 
[  *  153  ]  all  the  grants,  concessions,  &c,  embraced  within  its  *pro« 

visions,  except  so  far  as  these  provisions  may  be  shown  to 
have  been  modified  by  posterior  legislation.  And  it  has  been  inva- 
riably held,  and  indeed  must  follow  as  of  necessity,  that  imperfect 
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tHles  derived  from  a  foreign  government  can  only  be  perfected  by  the 
legislation  of  the  United  States.  But  it  is  argqed  for  the  appellee^ 
that  as  the  land  in  dispute  did  not  lie  within  the  territory  of  which 
France  obtained  from  Spain  actual  occupancy,  or  of  which  the 
United  States  ever  obtained  a  like  occupancy  until  possession  thereof 
was  taken  under  the  proclamation  of  President  Madison,  of  October 
10,  1810,  and  as  the  Spanish  authorities  in  the  mean  time,  as  a 
government  defaeto^  retained  possession,  they  could  in  this  character 
.invest  their  grantees  with  inchoate  or  equitable  rights,  which,  under 
the  privileges  bestowed  by  the  acts  of  1824  and  1844,  might  be 
matured  into  perfect  titles  as  against  the  United  States.  Without 
stopping  to  remark  upon  the  caution  which  should  ever  be  manifested 
in  the  admission  of  claims  which,  if  not  founded  in  violence  or  in  mere 
might,  yet  refer  us  for  their  origin  certainly  not  to  regular  unques- 
tioned l^al  or  political  authority,  it  may  be  safely  said,  that  claims, 
founded  upon  the  acts  of  a  government  de  facto^  must  be  sustained, 
if  at  all,  by  the  nature  and  character  of  such  acts  themselves,  as  pro- 
ceeding from  the  exercise  of  the  inherent  and  rightful  powers  of  an 
independent  government.  They  can  never  be  supported  upon  the 
authority  of  such  a  government,  if  shown  to  have  originated  in  a 
violation  of  its  own  compacts,  and  in  derogation  of  rights  it  had 
expressly  conceded  to  others.  Every  claim  asserted  upon  wrong, 
doch  as  this  latter  position  implies,  would  be  estopped  and  over- 
thrown by  alleging  the  compact  or  concession  it  sought  to  violate. 
Thus,  if  Spain,  by  the  treaty  of  St.  Ildefonso,  did  in  truth  cede  to 
France  the  lands  lying  between  the*  Mississippi  and  Perdido,  she 
could  not,  as  a  government  dejvre  or  defacto^  without  the  assent  of 
the  United  States,  possessing  all  the  rights  of  the  French  republic, 
make  subsequent  grants  of  the  same  lands  either  to  communities  or 
to  individuals.  Her  grants  oould  not  be  regarded  as  the  inherent, 
competent,  and  uncommitted  proceedings  of  an  independent  govern- 
ment de  facto;  they  would  be  met  and  made  null  by  her  own  previous 
acknowledgment. 

Whether,  by  the  treaties  of  St.  Ildefonso  and  of  Paris,  the  territory 
south  of  the  thirty-first  degree  of  north  latitude,  and  lying  between 
the  Mississippi  and  Peidido,  was  ceded  to  the  United  States,  is  a 
question  into  which  this  court  will  not  now  inquire.  The  legblative 
and  executive  departments  of  the  government  have  deter^ 
mined  that  the  entire  territory  was  so  *  ceded.  This  court  [  *  154  ] 
have  solemnly  and  repeatedly  declared,  that  this  was  a 
matter  peculiarly  belonging  to  the  cognizance  of  those  departments, 
and  that  the  f»ropriety  of  their  determination  it  was  not  within  the 
province  of  the  judiciary  to  contravene  or  question.     See  the  cases 
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of  Foster  and  Elam  v.  Neilson,  2  Pet  253,  and  of  Garcia  v.  Lee,  12 
Pet.  51L  In  the  former  case  the  court  say :  ^  If  a  Spanish  grantee 
had  obtained  possession  of  the  land  in  dispnte,  so  as  to  be  the  de- 
fendant, would  a  court  of  the  United  States  maintain  his.  title  under 
a  Spanish  grant  made  subsequent  to  the  acquisition  of  Louisiana, 
singly  on  the  principle  that  the  Spanish  construction  of  the  treaty  of 
St  Ildefonso  was  right,  and  the  American  construction  wrong?  Such 
a  decision  would  subvert  those  principles  which  govern  the  relations 
between  the  legislative  and  judicial  departments,  and  mark  the  limits, 
of  each."  Substituting  the  United  States  as  a  defendant  in  the  place 
of  a  private  litigant,  (a  privilege  permitted  by  the  law  of  1824,)  the 
case  supposed  and  satisfactorily  answered  in  the  quotation  just  made 
is  in  all  its  features  precisely  that  now  before  the  court ;  and  to  sus- 
tain the  pretensions  of  the  appellee,  it  is  indispensable  that  the 
American  construction  of  the  treaty  of  St  Ildefonso  be  rejected,  and 
the  Spanish  construction  held  to  be  the  lame  one.  In  the  case  of 
Garcia  v,  Lee,  this  court  say :  ^  The  controversy  in  relation  to 
the  country  between  the  Mississippi  and  Perdido  Rivers,  and  the 
validity  of  the  grants  made  by  Spain  in  the  disputed  territory  after 
the  cession  of  Louisiana  to  the  United  States,  were  cai^efully  ex- 
amined, and  decided,  in  the  case  of  Foster  and  Elam  v.  Neilson. 
The  supreme  court  in  that  case  decided,  that  the  question  of  boun- 
dary between  the  United  States  and  Spain  was  a  question  far  the 
political  department  of  the  government;  that  the  legislative  and 
executive  branches  having  decided  the  question,  the  courts  of  the 
United  States  are  bound  to  regard  the  boundary  determined  by  them 
to  be  the  true  one.  That  grants  made  by  the  Spanish  authorities  of 
lands  which,  according  to  this  boundary  line,  belonged  to  the  United 
States,  gave  no  title  to  the  grantees  in  opposition  to  those  claiming 
under  the  United  States."  Has  the  law,  as  expounded  in  the  cases 
of  Foster  and  Elam  v.  Neibon,  and  of  Gkircia  v.  Lee,  been  in  any 
respect  changed  by  the  *  act  of  1844  ?  Has  that  act  enlarged  the 
rights  of  claimants  under  French  or  Spanish  titles,  or  restricted  the 
rights  of  the  United  States  as  derived  from  the  treaties  of  St  Ilde- 
fonso and  of  Paris  ?  Beyond  an  extension  of  the  modes  of  proceed- 
ing allowed  by  the  act  of  1824  to  claimants  in  Missouri,  to  persons 
claiming  under  Spanish,  French,  or  British  tities,  within  the 
[  *  155  ]  States  of  *  Louisiana  and  Arkansas,  and  within  those  por- 
tions of  the  States  of  Mississippi  and  Alabama  lying  south 
of  the  thirty-first  degree  of  north  latitude,  and  between  the  rivers 
Mississippi  and  Perdido,  we  can  perceive  no  change  in  the  act  of 
1824  effected  by  the  act  of  1844.  We  are  unable  to  perceive  any 
addition  made  by  the  latter  act  to  the  intrinsic  strength  of  the  claixkis 
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aDowed  to  be  prosecuted,  or  any  dispensation  from  proofs  of  their 
bona  fideSj  or  of  a  single  condition  prescribed  in  relation  to  their 
origin  and  character  by  the  act  of  1824.  What  are  the  conditions 
prescribed  by  this  act,  as  indispensable  to  the  allowance  and  estab- 
lishment of  titles  derived  from  France  or  Spain,  has  been  stated  in 
a  previous,  part  of  this  opinion ;  and  having  shown  the  title  of  the 
appellee  to  be  wanting  in  all  those  conditions,  it  is  the  opinion  of 
this  court  that  his  petition  should  have  been  rejected,— and  therefore 
that  the  judgment  of  the  district  court  pronounced  in  this  cause 
should  be  reversed,  and  the  same  is  hereby  reversed* 

Order.  This  cause  came  on  to  be  beard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the  district  of 
Louisiana,  and  was  argued  by  counsel.  On  consideration  whereof 
it  is  the  opinion  of  this  court  that  the  title  of  the  petitioner  is  null 
and  void.  Whereupon  it  is  now  here  ordered  and  adjudged  by  this 
court  that  the  judgment  of  the  said  district  court  in  this  cause  be 
and  the  same  is  hereby  reversed,  and  that  this  cause  be  and  the  same 
is  hereby  remanded  to  the  said  district  court,  with  directions  to  di&* 
miss  the  petition  of  the  claimant  in  this  cause. 

9H.  280,  471;  IDE.  609;  11  H.  609;  12  H.  47,437;  19H.9;  15  H.  1,  31. 


Rene  La  Bochb  and  Mart,  his  Wife,  Inez  R.  Ellis,  Stephen  P. 
Ellis,  and  Thomas  La  Roche  Ellis,  Minor  Heirs  of  Thomas  G. 
Ellis,  deceased,  by  their  Guardian  ad  litem^  Charles  G.  Dahl- 
oren,  Plaintiifs  in  Error,  v.  The  Lessee  of  Richard  Jones  and 
Wife. 

9  H.  1&5. 
Hickey  v.  Stewart,  3  How.  760,  affirmed  and  applied  to  the  fiiets  of  this  caae. 

The  case  is  stated  in  the  opinion  of  the  court. 

GUpin  and  Walker^  for  the  plaintilSs  in  error. 

Lawrence  and  Moreheadj  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  167  ] 

The  original  suit  out  of  which  this  writ  of  error  arises, 
was  an  action  of  ejectment  brought  in  the  district  court  of  the  United 
States  for  the  district  of  Mississippi,  at  October  term,  a.  d.  1823,  by 
John  Doe,  lessee  of  Richard  Jones  and  Mary,  his  wife,  citizens  of 
Kentucky,  against  Thomas  BUis  and  Mary  Ellis,  to  recover  a  tract 
of  land  in  Wilkinson  county,  in  the  State  of  Mississippi,  alleged  to 
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have  been  origiiially  granted  by  the  Spanish  government  to  William 
Ckicke  Ellis,  by  a  patent  dated  16th  February,  1789.  It  was  ad- 
mitted that  the  defendants  were  in  possession  of  the  tract  of  land  in 
question ;  and  that  the  land  described  in  the  Spanish  grant,  and  in 
the  declaration  in  this  suit,  were  fche  same. 

The  proceedings  in  the  case,  and  the  facts  as  exhibited  in  the  eyi- 
deuce  offered  by  the  plaintifis,  —  no  evidence  being  offered  by  the 
defendants,  —  are  as  follows. 

In  the  year  1773  or  1774,  Richard  Ellis  removed  from  Amelia 
county,  Virginia,  to  the  Mississippi  country,  then  claimed  and  occu- 
pied by  Spain  as  part  of  Louisiana  and  West  Florida,  where  he  con- 
tinued to  reside  till  his  death,  in  1792. 

Richard  Ellis  was  accompanied  by  two  sons, — John  Ellis,  the 
grandfather  of  the  defendants,  and  William  Cocke  Ellis,  who  aftei^ 
wards  married  Mary  Jones,  the  lessor  of  the  plaintiiSl 

John  Ellis  continued  to  reside  in  MississipjM  till  his  death,  in  1808. 
William  Cocke  Ellis  returned  to  Virginia  about  the  year 
[  *  168  ]  *  1784  or  1785,  and  continued  to  reside  there  till  his  death, 
in  1790,  never  having  gone  back  to  MississippL 

On  the  11th  of  February,  1789,  Trudeau,  the  surveyor-general  of 
Louisiana  and  West  Florida,  issued  a  certificate  of  survey,  with  a 
figurative  plan,  of  a  tract  of  land  of  eight  hundred  square  arpens,  on 
Buffalo  Cteek,  in  the  district  of  Natchez,  "  in  favor  of  Don  William 
Cocke  Ellis ;  the  delimitation  (measurement)  having  been  made  by 
virtue  of  the  decree  of  his  Excellency  Don  Stephen  Miro,  Governor- 
General,  under  date  of  20th  March,  1783." 

On  the  16th  of  February,  1789,  a  grant  of  the  said  tract,  which 
was  stated  to  adjoin  land  of  John  Ellis,  was  made  to  William  Cocke 
Ellis  by  Governor  Miro,  ^'  in  order  that,  as  his  own,  he  might  dispose 
and  make  use  of  it." 

The  situation  of  the  tract  is  north  of  the  31st  degree  of  latitude,  in 
the  former  county  of  Adams  and  present  county  of  Wilkinson,  in  the 
State  of  Mississippi. 

On  the  2d  of  April,  1789,  William  Cocke  Ellis,  who  was  then 
residing  in  Virginia,  married  Mary  Cocke,  afterwards  Mary  Jones, 
and  lessor  of  the  plaintiff. 

In  January,  1790,  William  Cocke  Ellis  and  Mary,  his  wife,  had  a 
child  born,  who  was  named  Richard  Cocke  Ellis. 

In  AiUgust^  1790,  William  Cocke  Ellis  died  in  Virginia,  intestate, 
leaving  his  wife,  Mary  ElUs,  and  his  child,  Richard  Cocke  Ellis,  sur- 
viving him,  and  residing  in  Virginia. 

In  April,  1791,  the  child,  Richard  Cocke  Ellis,  died  in  Virgin]  i,  an 
infant. 
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On  the  17tii  of  October,  1792,  Richard  Ellis  (of  MiasiBsippi)  made 
his  will,  wherein  he  devised  to  his  son,  John  Ellis,  the  tract  of  land 
in  question,  and  died  shortly  afterwards. 

On  the  2d  of  July,  1795,  Mary  Ellis  (widow  of  William  Cocke 
Ellis)  married,  in  Virginia,  Richard  Jones,  lessor  of  the  jdaintifT,  and 
they  continoed  to  reside  in  Virginia. 

On  the  27th  of  October,  1795,  by  the  treaty  between  the  United 
States  and  Spain,  the  latter  admitted  the  parallel  of  31^  N.  Lat.  to 
be  the  north  boundary  of  the  Spanish  possessions,— as  it  had  always 
been  claimed  to  be  by  the  United  States  since  the  treaty  of  peace  in 
1782,  where  it  is  so  expressly  declared.    8  Stats,  at  Large,  138. 

On  the  7th  of  April,  1798,  an  act  of  congress  established  the  Mis- 
sissippi territory,  bounded  on  the  south  by  31^  N.  Lat,  and  consti* 
tuted  a  board  of  commissioners  to  receive  a  cession  from  Georgia  of 
her  territory  west  of  the  Chatahoochee,  and  north  of  31^  N.  Lat, 
and  to  adjust  all  differences  in  regard  thereto.  1  Stats,  at  Large, 
549. 

*  On  the  24th  of  April,  1802,  an  agreement  was  made  be-  [  *  169  ] 
tween  the  United  States  and  Georgia,  and  a  cession  by 
Georgia  of  all  claims  to  territory  north  of  31^,  and  west  of  the  Chata- 
hoochee. It  was  therein  expressly  covenanted  that  all  persons  who 
were,  on  the  27th  of  October,  1795,  actual  settlers  within  the  territory 
ceded,  should  be  confirmed  in  their  grants  made  by  the  Spanish  gov- 
ernment before  that  day.    1  Laws  of  the  United  States,  489. 

On  the  3d  of  March,  1803,  an  act  of  congress  was  passed,  2  Stats. 
at  Large,  229,  which  provided  that:  — 

1.  All  persons,  and  the  legal  representatives  of  persons,  who  were 
resident  in  the  Mississippi  territory  on  the  27th  of  October,  1795,  who 
had  before  then  received  from  the  British  or  Spanish  government  a 
warrant  or  ord^  of  survey,  and  who,  on  that  day,  actually  inhabited 
and  cultivs^ted  the  land  in  the  warrant,  should  be  confirmed  in  their 
titles  if  they  were  twenty-one  years  of  age,  or  heads  of  a  family,  at 
the  date  of  the  warrant 

2.  All  persons,  and  their  legal  representatives,  who,  at  the  time  of 
the  Spanish  evacuation  in  1797,  were  twenty-one  years  of  age,  or 
heads  of  families,  and  actually  inhabited  and  cultivated  a  tract  of 
land  in  the  Mississippi  territory  not  claimed  under  the  preceding  sec- 
tion or  any  British  grant,  or  the  agreement  with  Georgia,  should  be 
entitled  to  a  donation  of  such  tract 

3.  All  persons,  and  their  legal  representatives,  who,  at  the  time  of 
passing  this  act,  were  twenty-one  years  of  age,  or  heads  of  a  family, 
and  inhabited  and  cultivated  a  tract  of  land  in  said  territory  not 
claimed  as  aforesaid,  should  be  entitled  to  a  preemption  right  therefor. 
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4.  All  persons  claiming  lands  by  virtue  of  the  preceding  sections, 
or  of  a  British  grant,  or  under  the  agreement  with  Georgia,  were 
required  to  file  their  claims  and  evidence  with  the  register,  before  the 
31st  of  March,  1804,  and  if  this  was  not  done,  all  their  right  was  for- 
ever barred. 

5.  Commissioners  were  appointed  to  ascertain  the  rights  of  persons 
claiming  under  the  agreement  with  Georgia,  or  under  this  act ;  they 
were  to  hear  and  decide,  in  a  summary  manner,  all  matters  respecting 
such  claims ;  and  to  determine  them ;  and  their  determination,  so  far 
as  the  right  was  derived  under  the  agreement  with  Greorgia  or  the 
acts  of  congress,  was  declared  to  be  final.  They  were  to  give  certifi- 
cates to  claimants  who  should  appear  to  them  entitled,  stating  that 
they  are  confirmed  in  their  titles  thereto ;  which  certificate,  being  re- 
corded, was  to  be  a  relinquishment  forever  of  all  claim  on  the  part 

of  the  United  States. 
[  *  170  ]       *  Thereupon,  John  Ellis  presented  and  filed  his  claim  to 
be  confirmed  in  the  tract  of  land  in  question. 

By  indorsement  on  the  original  Spanish  grant  in  this  case,  it  ap- 
pears that  it  was  duly  recorded  in  the  register's  book  C  of  written 
Evidence  of  Claims,  folio  S34. 

He  also  produced  and  filed  the  will  of  his  father,  Richard  EUis, 
dated  17th  October,  1792,  devising  the  tract  to  him. 

On  the  19th  of  June,  1805,  his  title  thereto  was  absolutely  con- 
firmed, and  a  certificate  of  confirmation  was  issued  by  the  commis- 
sioners '^  to  John  EUis,  for  the  tract  mentioned  in  the  Spanish  grant, 
dated  16th  February,  1789,  to  William  Cocke  Ellis,"  and  which  had 
been,  as  they  certified,  <<  legally  conveyed  to  the  said  John  Ellis." 

On  the  3d  of  July,  1807,  the  report  of  the  commissioners  was  made 
to  the  secretary  of  the  treasury,  stating,  among  others,  the  confirma- 
tion of  the  tract  in  controversy  to  John  Ellis ;  and^  on  the  2d  of  Jan- 
uary, this,  with -numerous  other  reports  on  the  Mississippi  land-titles, 
was  reported  to  congress.  See  Gales  &  Seaton's  documents.  Public 
Lands,  vol.  i.  p.  868. 

On  the  80th  of  June,  1812,  an  act  of  congress  was  passed  which 
declared  that  all  persons,  and  their  legal  representatives,  claiming 
lands  in  the  Mississippi  territory  under  British  or  Spanish  warrants 
or  orders  of  survey,  granted  before  the  27th  of  October,  1795,  who 
were  actual  residents  on  that  day,  and  whose  claims  had  been  filed 
with  the  register  and  reported  to  congress,  were  thereby  confirmed  in 
the  lands  so  claimed,  and  should  receive  patents.  2  Stats,  at  Large, 
765. 

On  this  state  of  facts,  it  was  submitted  to  the  circuit  court,  whether 
the  lessor  of  the  plaintiff  (Mary  Jones)  could  recover;  tliat  court 
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—  _ 

having  pronounced  her  title  legal  and  valid,  judgment  was  rendered 
for  the  plaintiff;  and  the  only  question  presented  for  our  considera- 
tion is,  whether  that  judgment  was  a  proper  conclusion  of  law  on 
the  facts  agreed  by  the  parties.     That  the  grant  of  1789,  made  by 
Miro,  governor-general  of  Louisiana  and  West  Florida,  was  void 
for  want  of  power  in  the  Spanish  authorities  to  grant  lands  north  of 
the  thirty-first  degree  of  north  latitude,  is  not  open  to  controversy  at 
this  time.     It  was  so  held  in  Henderson  v.  Poindexter,  12  Wheat. 
539,  and  again  in  the  case  of  Hickey  v.  Stewart,  3  How.  756,  and 
the  same  doctrine  has  been  affirmed  in  several  other  cases.    It  neces- 
sarily follows  that,  on  the  death  of  William  Cocke  Ellis,  in  1790,  his 
infant  son,  Richard,  took  no  title  by  descent ;  nor  did  the  mother  of 
Richard  take  any  title  by  descent  on  the  death  of  her  son, 
in  1791.     Her  right  to  recover  must  therefore  *  depend  on  [  *  171  ] 
the  compact  between  the  State  of  Greorgia  and  the  United 
States  of  1802,  or  on  the  legislation  of  congress.     The  compact  only 
provided  for  persons  who  actually  inhabited  and  cultivated  the  land 
claimed  on  the  27th  of  October,  1795,  and  the  lessor  of  the  plaintiff, 
not  having  done  so,  was  not  provided  for;   and,  in  the  next  place, 
congress  intended,  by  the  act  of  1803,  to  confer  United  States  titles 
on  claimants,  and  to  this  end  instituted  a  board  of  commissioners, 
with  powers  to  adjudge  on  the  facts,  whether  such  claim  as  was 
recognized  by  the  compact  existed,  and  who  the  proper  claimant  then 
was,  whether  by  assignment  or  otherwise ;   and  especially  to  ascer- 
tain and  decide  whether  the  land  claimed  had  been  actually  inhabited 
and  cultivated  by  the  person  who  preferred  the  claim,  on  the  27th  of 
October,  1795.     On  the  necessary  facts  being  found  to  satisfy  the 
compact,  and  the  act  of  congress,  the  land  was  adjudged  to  the  ap- 
plicant, and  a  certificate  of  the  judgment  was  delivered  to  him; 
which,  on  being  recorded,  devested  the  title  of  the  United  States,  and 
vested  it  in  the  individual  in  whose  favor  the  judgment  was  given. 
And  this  title  is  conclusive  as  against  the  government;   nor  can  a 
court  of  law  inquire  into  previous  facts,  reaching  behind  the  judg- 
ment given  by  the  commissioners,  thereby  to  impeach  its  validity,  as 
this  would  be  assuming  jurisdiction  to  overthrow  that  judgment  in  a 
collateral  action.     As*  a  source  of  individual  title,  the  judgment  and 
recorded  certificate  stand  on  the  foot  of  a  patent,  and  merge  all  pre- 
vious requirements,  and  all  future  inquiry  into  such  requirements, 
when  the  grant  is  relied  on,  as  here,  in  defence  of  an  ejectment.  John 
Ellis's  heirs  having  the  conclusive  legal  titles,  Mary  Jones  has  no 
standing  in  court ;   and  such,  in  effect,  is  the  decision  of  Hickey  v. 
Stewart.     We  deem  the  judgment  then  pronounced  conclusive  of 
the  present  controversy,  and,  for  the  reasons  then  given  and  here 
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given,  order  that  the  judgment  of  the  circuit  court  be  reversed,  and 
that  one  be  entered  for  the  defendants  below,  and  plaintiffs  in  error 
here. 

10  H.  627. 


John  A.  Perrine,  Complainant,  v.  The  Chesapeake  and  Delaware 

Canal  Company,  Defendants. 

9  H.  172. 

A  corporation  can  exercise  no  powers  except  those  expressly  conferred  upon  it,  or  which 
are  incident  to  its  existence ;  and,  therefore,  a  canal  corporation,  not  having  been  empow- 
ered bj  its  charter  to  demand  tolls  on  passengers,  or  on  vessels  bv  reason  of  their  pas- 
sengers, cannot  lawfully  exact  such  tolls. 

The  charter  of  such  a  corporation  having  provided  for  the  payment  of  a  certain  toll  by  ves- 
sels not  having  merchandise  on  board,  it  was  held  that  such  vessels  could  not  be  excluded 
from  the  canal  because  they  carried  passengers. 

Words  intended  to  limit  the  powers  of  the  corporation  cannot  be  constmed  to  describe,  and 
so  to  limit,  the  rights  of  the  public. 

A  charter  is  to  be  fairly  examined,  and  reasonably  and  justly  expounded,  and  is  not  to  re- 
ceive a  strained  interpretation ;  but  when  thus  examined,  if  its  tenns  fairly  admit  of 
doubt,  as  to  whether  a  power,  burdensome  to  the  public,  has  been  granted,  it  cannot  be 
exercised. 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Delaware.     The  ques- 
tions certified  were  as  follows  :  — 
[  •  177  ]       •"!.  Is  the  canal  company  entitled  to  charge  the  compen- 
sation or  toll  mentioned  in  the  proceedings  for  passengers 
on  board  the  complainant's  boat  passing  through  the  canal  ? 

"2.  Has  the  complainant  a  right  to  navigate  the  canal  for  the 
transportation  of  passengers,  with  passenger  boats,  paying  or  offer- 
ing to  pay  toll  upon  the  boats  as  empty  boats,  or  upon  commodities 
on  board,  but  without  toll  or  compensation  for  passengers,  as  pro- 
posed in  his  correspondence  contained  in  the  exhibits  ? ''  This  corre- 
spondence showed  that  the  plaintiff  desired  permission  to  navigate 
the  canal  with  passenger  boats,  and  that  it  was  refused  by  the  com- 
pany. 

Whiteleyy  for  the  complainant. 

Gilpin  and  Bayard^  contra. 

•  180  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  Chesapeake  and  Delaware  Canal  connects  the  waters 
of  the  Chesapeake  and  Delaware  bays,  and  derives  its  corporate  ex- 
istence from  charters  granted  by  Maryland,  Delaware,  and  Prnnsyl- 
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▼ania.  It  passes  through  the  territory  of  the  first  two  States  only , 
but  Pennsylvania  was  deeply  interested  in  this  improvement,  and 
Maryland,  it  appears,  was  nnwilling  to  authorize  it  unless  the  opening 
of  the  navigation  of  the  Susquehannah  River  was  connected  with 
the  construction  of  this  canal.  Delaware,  also,  supposed  itself  to 
have  some  demands  on  Pennsylvania,  as  appears  by  the  charter  it 
granted.  And  in  order  to  accomplish  the  objects  which  the  differ- 
ent States  had  in  view,  each  of  them  passed  an  act  incorporating 
this  company,  with  certain  conditions  annexed  to  the  respective  char- 
ters, concerning  other  objects,  thereby  making  its  incorporation  a 
compact  between  them.  The  nature  of  this  compact,  and  the  pur- 
poses it  was  intended  to  accomplish,  will  be  readily  understood  from 
the  situation  of  the  navigable  waters  which  this  canal  was  intended 
to  unite,  and  from  the  peculiar  provisions  inserted  in  the  respective 
charters. 

Before  this  canal  was  made,  the  city  of  Baltimore  almost  mono- 
polized the  trade  of  the  country  bordering  on  the  Chesa- 
•  peake  Bay,  and  of  the  numerous  tide-water  rivers  which  [  *  181  ] 
[leuetrate  the  adjacent  country.  For,  in  order  to  reach 
Philadelphia,  it  was  necessary  to  pass  by  sea  from  the  capes  of  the 
Chesapeake  to  those  of  the  Delaware,  and  commerce  could  there- 
fore be  carried  on  only  in  vessels  fit  to  navigate  the  ocean.  Phil- 
adelphia naturally  desired  to  share  in  the  trade  thus  exclusively 
enjoyed  by  Baltimore,  by  opening  a  safe  and  easy  inland  communi- 
cation from  one  bay  to  the  other ;  and  it  was  evident  from  the  nature 
of  the- country,  that  this  could  be  effected  by  a  canal  of  about  thirteen 
miles  in  length,  near  the  head  of  the  Chesapeake  Bay. 

On  the  other  hand,  the  interests  of  Baltimore  were  adverse  to  this 
canal,  as  it  would  deprive  it  of  the  advantage  it  then  possessed,  and 
it  moreover  desired  to  bring  to  its  own  port  the  vast  productions  of 
the  country  watered  by  the  Susquehannah,  which  flows  into  the 
Chesapeake  Bay  at  its  head.  But  this  river  was  obstructed  by  rocks, 
and  the  trade  was  for  the  most  part  carried  on  over  land  with 
Philadelphia  ;  and  these  obstructions  could  not  be  removed  without 
the  consent  of  Pennsylvania,  as  some  of  the  most  serious  impedi 
nieuts  to  navigation  were  within  the  limits  of  that  State,  a  little 
north  of  the  Maryland  line. 

The  respective  States  naturally  felt  it  their  duty.to  foster  theij 
respective  cities,  as  far  as  justice  and  the  interests  of  the  community 
generally,  would  permit.  Pennsylvania,  therefore,  would  not  agree 
to  remove  the  obstructions  in  the  Susquehannah,  unless  the  canal 
was  authorized  to  be  made ;  nor  would  Maryland  authorize  the  canal 
unless  the  trade  of  the  Susquehannah  was  laid  open  to  Baitimoro* 
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But  neither  State  was  disposed  to  sacrifice  the  interests  of  its  citi* 
zens  to  the  rivalship  of  the  cities,  and  both  were  sensible  of  the  ad- 
vantages arising  from  the  general  extension  of  commercial  intercourse, 
and  were,  it  appears,  willing  that  these  two  important  avenues  of 
trade  should  be  opened  at  the  same  time. 

The  provisions  of  the  charters  of  the  different  States  show  the 
particular  interests  which  they  respectively  desired  to  protect,  and  the 
objects  they  proposed  to  attain  by  mutual  cooperation. 

The  first  act  incorporating  this  company  was  passed  by  Maryland 
in  1799.     The  last  section  is  in  the  following  words  :  — 

"  Provided,  that  this  law  shall  be  of  no  force  or  effect  until  a  law 
shall  be  passed  by  the  State  of  Delaware  authorizing  the  cutting  the 
canal  aforesaid,  and  until  a  law  shall  be  passed  by  the  legis- 
[  •  182  ]  lature  of  Pennsylvania  declaring  the  River  *  Susquehannah 
to  be  a  highway,  and  authorizing  individuals  or  bodies  cor- 
porate to  remove  obstructions  therein,  at  a  period  not  exceeding  three 
years  from  the  1st  day  of  March,  1800." 

The  charter  firom  Delaware  was  obtained  in  1801.  In  the  clauses 
upon  which  the  canal  company  relies,  to  maintain  its  claim  in  this 
controversy,  the  act  of  the  legislature  of  Delaware  is  in  the  same 
words  with  the  act  of  Maryland,,  and,  like  Maryland,  it  annexed  to 
its  charter  certain  conditions,  which  it  required  Pennsylvania  to  ful- 
fil before  the  act  of  incorporation  should  take  eiBTect  But  it  is 
unnecessary  to  state  them  particularly,  as  they  have  no  reference  to 
the  canal  or  the  river,  and  relate  to  subjects  entirely  distinct  from 
the  navigation  which  these  improvements  were  intended  to  open. 

In  1801,  a  few  weeks  after  the  act  of  Delaware  was  passed,  Penn- 
sylvania also  incorporated  this  company,  and  in  the  same  law  declared 
the  Susquehannah  to  be  a  public  highway,  and  authorized  the  re- 
moval of  the  obstructions  in  it,  as  demanded  by  Maryland,  and 
complied  also  with  the  conditions  required  by  the  charter  from  Dela- 
ware. The  act  of  incorporation  of  Pennsylvania  adopts  the  Mary- 
land charter ;  and  after  having  done  so  in  general  terms,  it  adds  the 
following  words :  "  And  shall  derive  no  other  powers  under  this 
act  but  such  as  are  set  forth  in  the  said  act  of  the  legislature  of  Mary- 
land, or  necessarily  incident  to  a  coi^oration." 

As  we  have  already  said,  the  canal  does  not  pass  through  any  part 
of  the  territory  of  Pennsylvania,  and  consequently  there  was  no  neces- 
sity for  a  charter  from  that  State  to  authorize  a  company  to  construct 
the  work.  All  that  was  required  of  her  was  a  compliance  with  the 
conditions  annexed  to  the  charters  of  the  two  other  States.  But  as 
the  city  of  Philadelphia  was  chiefly  interested  in  this  improvement, 
and  the  interests  of  Baltimore  adverse,  it  was  evident  that  «%nbscrip« 
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tions  for  the  stock  were  to  be  looked  for  in  the  former,  and  not  in 
the  latter ;  and  that  it  would  be  essential  to  the  snccess  of  the  en- 
terprise, that  its  managers  should  be  members  of  the  community 
which  fitvored  it,  and  the  board  hold  its  sessions  and  transact  its 
business  amongst  them.  A  charter  from  Pennsylvania  was  necessary 
to  attain  these  objects,  and  thereby  give  assurance  of  the  ultimate 
success  of  the  work. 

But  a  charter  from  Pennsylvania  was  necessary  for  another  object 
still  more  important.  The  Susquehannah  was  to  be  a  public  high- 
way, and  this  canal  was  intended  to  be  equally  free  and  open,  sub- 
ject only  to  the  tolls  to  which  the  State  had  assented.  And  if  this 
company  should  afterwards,  under  the  sanction  of  Maryland, 
be  permitted  to  exercise  powers  beyond  •those  specified  [  *  183  ] 
in  the  charter,  or  impose  tolls  and  burdens  not  therein 
enumerated,  the  navigation  of  the  canal  might  be  seriously  obstructed, 
or  so  heavily  burdened  as  to  give  to  Baltimore,  exclusively,  not  only 
the  trade  it  then  monopolized,  but  also  that  of  the  Susquehannah 
when  the  river  should  be  opened.  It  was  deemed,  therefore,  ad- 
visable by  Pennsylvania,  to  combine  with  its  assent  to  the  Maryland 
condition  an  act  incorporating  the  company,  in  order  that  it  might 
derive  its  corporate  existence  from  the  three  States,  and  its  charter 
be<x>me  a  compact  between  them,  which  neither  could  alter  without 
the  consent  of  the  other.  Hence  the  insertion  of  the  particular  pro- 
vision above  mentioned  in  the  Pennsylvania  law,  the  object  of  which 
is  not  merely  to  assert  a  general  and  familiar  principle  in  the  con- 
struction of  acts  of  incorporation,  but  to  place  it  out  of  the  power 
of  the  other  States  to  enlarge  the  privileges  of  the  corporation,  or 
increase  the  burdens  of  the  transit  through  the  canal,  without  the 
consent  of  Pennsylvania. 

The  interest  of  that  State  certainly  required  that  the  canal,  upon 
the  payment  of  the  stipulated  tolls,  should  be  free  for  all  the  purposes 
for  which  the  Susquehannah  was  declared  to  be  a  public  highway. 
The  opening  of  the  river  and  the  construction  of  the  canal  were 
correlative  improvements  and  portions  of  the  same  line  of  navigation, 
and  there  could  be  no  reason  of  justice  or  policy  for  stopping  at  the 
canal  the  passengers  who  came  down  the  Susquehannah  on  their 
way  to  Philadelphia.  Whether  they  are  made  liable  to  toll,  or  not, 
must  of  course  be  determined  by  the  language  of  the  charters.  But 
the  interest* and  policy  of  Maryland  and  Pennsylvania  undoubtedly 
required  that  their  citizens  should  have  a  right  to  pass  through.  And 
if  the  corporation  may  refuse  that  permission  to  passengers,  the  line  of 
communication,  which  was  manifestly  intended  to  be  open  throughout 
to  the  same  description  of  intercourse,  may  be  inconveniently  inter- 
voL.  xvin.  8 
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rupted,  and  the  policy  of  the  States,  and  especially  that  of  Pennsyl- 
vaniai  disappointed  to  a  serious  extent.  The  evil  will  not  be  lessened 
if  the  corporation  is  authorized  to  exact  toll  from  passengers^  and  the 
amount  left  altogether  to  its  own  will  and  pleasure. 

With  this  view  of  the  general  object  and  policy  of  these  laws,  we 
proceed,  in  the  first  place,  to  inquire  whether  the  language  used  in 
them,  according  to  its  true  and  legal  construction,  gives  to  the  cor- 
poration the  right  to  demand  toll  from  passengers  who  pass  through 
the  canal,  or  from  vessels  on  account  of  the  pasisengers  on  board. 

This  question  may  be  disposed  of  in  a  few  words.     The  articles 

upon  which  the  company  is  authorized  to  take  toll  are 

[  *  184  ]  *  particularly  enumerated,  and  the  amount  specified.     The 

toll  is  imposed  on  commodities  on  board  of  a  vessel  passing 

through  the  canal. 

No  toll  is  given  on  the  vessels  themselves,  except  only  when  they 
have  no  commodities  on  board,  or  not  sufficient  to  yield  a  toll  of  four 
dollars.  Passengers  are  not  mentioned  in  the  enumeration,  nor  is 
any  toll  given  upon  a  vessel  on  account  of  the  persons  or  passengers 
it  may  have  on  board. 

Now  it  is  the  well-settled  doctrine  of  this  court,  that  a  corporation 
created  by  statute  is  a  mere  creature  of  the  law,  and  can  exercise  no 
powers  except  those  which  the  law  confers  upon  it,  or  which  are 
incident  to  its  existence.  Head  and  Amory  t;.  The  Providence  Ins. 
Co.  2  Cranch,  127;  Dartmouth  College  v.  Woodward,  4  Wheat. 
636 ;  Bank  of  the  United  States  v.  Dandridge,  12  Wheat.  64 ;  Charles 
River  Bridge  v,  Warren  Bridge,  11  Pet.  544 ;  Bank  of  Augusta  v. 
Earle,  13  Pet.  587.  And  as  no  power  is  given  to  this  corporation  to 
demand  toll  from  passengers,  pr  from  vessels  on  account  of  the  pas- 
sengers on  board,  it  is  very  clear  that  no  such  power  can  be  exercised, 
and  no  such  toll  lawfully  taken. 

The  principle  above  stated  is  also  an  answer  to  the  argument 
which  places  the  right  of  the  company  to  demand  toll  upon  the 
ground  that  it  is  the  absolute  owner  of  the  works  and  of  the  land  it 
occupies,  and  insists  that  it  may  therefore,  like  any  other  owner, 
demand  compensation  from  any  person  passing  over  its  property. 
The  error  of  this  argument  consists  in  regarding  the  title  of  the  com- 
pany to  the  property  in  question  as  derived  to  them  upon  common 
law  principles,  and  measuring  their  rights  by  the  rules  of  the  common 
law.  The  corporation  has  no  rights  of  property  except  those  derived 
from  the  provisions  of  the  charter,  nor  can  it  exercise  any  powers 
over  the  property  it  holds  except  those  with  which  the  charter  has 
clothed  it  It  holds  the  property  only  for  the  purposes  for  which  it 
was  permitted  to  acquire  it, — that  is,  to  effectuate  the  objects  for 
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which  the  legislatnre  created  it  And  whether  it  may  lawfully 
demand  compensation  from  a  person  whom  it  permits  to  pass  over 
its  property  must  depend  upon  the  language  of  the  charter,  and  not 
npon  the  rules  of  the  common  law. 

Certainly,  in  this  instance,  the  power  is  not  conferred  in  express 
terms,  nor  are  any  words  used  from  which  it  can  reasonably  be  im- 
plied. It  would,  indeed,  be  a  most  unusual  one,  and  we  believe 
without  precedent  in  any  charter  heretofore  granted  by  any  State  in 
this  Union.  For  the  power  claimed  is  the  right  to  demand 
toll  from  every  citizen  who  passes  through  the  *  canal,  and  [  *  185  ] 
to  fix  the  amount  at  the  discretion  of  the  corporation.  In 
form,  it  is  true,  the  demand  is  made  on  the  owner  of  the  vessel  en- 
gaged in  transporting  passengers;  but  it  is  immaterial  to  the  passen- 
ger whether  he  is  charged  with  the  toll  in  the  increased  price  of  his 
passage,  or  by  a  direct  tax  upon  himself.  In  either  case  the  result  is 
the  same,  and  tiie  power  exercised  is  the  same.  Such  an  unlimited 
power  to  levy  contributions  on  the  public,  and  one  so  inconsistent 
with  the  ordinary  course  of  legislation  upon  that  subject,  and,  we 
may  add,  so  unjust  and  injurious  to  the  public,  ought  not  to  be 
sustained  in  a  court  of  justice,  unless  it  is  conferred  in  plain  and 
express  words.  It  should  not  be  inferred  where  the  slightest  doubt 
could  arise,  and  the  words  are  capable  of  any  other  construction ;  and 
still  less  can  it  be  inferred  in  a  charter  like  this,  where  the  toll  granted 
upon  goods  and  property  of  every  kind  is  so  carefully  specified  and 
fixed  in  the  law,  and  the  charter  altogether  silent  in  relation  to 
passengers.     The  contrary  inference  would  seem  to  be  irresistible. 

We  proceed  to  the  examination  of  the  second  question  certified. 
This  point  has  been  strongly  pressed  upon  the  court,  and  the  argument 
on  the  part  of  the  canal  company  has  addressed  itself  chiefiy  to  the 
case  of  passenger  boats,  without  commodities  or  goods  on  board* 
But  it  is  evident  that  the  point  must  resolve  itself  into  this :  Can 
they  refuse  permission  to  a  boat  laden  with  merchandise  to  pass 
through  the  canal,  provided  it  has  a  passenger  on  board,  and  refuses 
to  put  him  out.  For  so  far  as  the  right  to  pass  through  the  canal  is 
concerned,  there  is  no  distinction  in  the  charters  between  passenger 
vessels  and  freight  vessels,  nor  between  vessels  with  a  single  passenger, 
and  one  with  a  multitude  of  passengers ;  nor  between  vessels  with 
both  cargo  and  passengers,  and  vessels  with  passengers  only.  The 
acts  of  incorporation  make  no  distinction  between  either  of  these 
classes  of  boats,  and  we  therefore  can  make  none ;  and  if  the  power 
claimed  for  the  corporation  exists  as  to  one  class,  it  must  exist  as 
to  all. 

The  clauses  mainly  relied  on  by  the  counsel  for  the  company  are 
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the  ninth  and  eleventh  sections  of  the  Maryland  charter,  the  langaage 
of  these  sections  being  adopted  in  the  charters  of  the  two  other  States. 
The  ninth  specifies  the  tolls  which  the  company  may  demand,  and 
after  enumerating  most  of  the  principal  and  usual  articles  of  inland 
commerce,  and  graduating  the  toll  on  some  of  them  according  to  the 
quantity  on  board,  knd  on  others  according  to  the  weight,  it  concludes 
the  enumeration  in  the  following  words :  — 

'^  And  for  all  other  commodities  the  same  proportion,  agree- 
[  *  186  ]  able  *to  the  articles  herein  enumerated,  and  every  boat  or 
vessel  which  has  not  commodities  on  board  to  pay  the  sum 
of  four  dollars  shall  pay  so  much  as,  with  the  commodities  on  board, 
will  yield  the  sum  aforesaid,  and  every  empty  boat  or  vessel  four 
dollars,  except  an  empty  boat  or  vessel  returning  whose  load  has 
already  paid  the  tolls  affixed,  in  which  case  she  shall  repass  toll  free, 
provided  such  boat  or  vessel  shall  return  within  fourteen  days  after 
paying  said  tolls." 

Upon  a  fair  construction  of  the  language  of  this  section,  we  think 
that  this  canal  was  intended  to  be  a  public  highway,  and  that  every 
boat  or  vessel  suited  to  its  navigation  was  to  be  at  liberty  to  pass 
through,  upon  the  payment  of  the  tolls  therein  specified.  And  if 
nothing  was  on  board  upon  which  toll  could  be  demanded,  it  still 
had  a  right  to  pass,  upon  payment  of  the  toll  imposed  upon  the  vesseL 
And  this  construction  becomes  the  more  evident  when  this  section  is 
taken  in  connection  with  the  one  next  following  (the  tenth,)  which 
authorizes  the  collector  of  the  tolls  to  refuse  passage  to  a  vessel 
neglecting  or  refusing  to  pay  "  the  toll "  at  the  time  of  offering  to 
pass.  The  words  "  the  toll "  in  this  section  plainly  and  necessarily 
refer  to  the  tolls  enumerated  in  the  preceding  one.  The  refusal  to 
pay  them  is  the  only  case  in  which  a  power  is  given  to  stop  the  boat. 
And  as  no  toll  is  given  on  passengers,  or  on  the  vessel  on  account  of 
its  passengers,  it  follows  that  a  passage  could  not  be  refused  to  a 
vessel  on  account  of  its  passengers,  because  there  could  be  no  refusal 
to  pay  the  toll  authorized  by  law ;  and  the  right  to  refuse  the  vessel 
being  given  in  one  specified  case,  and  in  none  other,  it  is  an  implied 
restriction  of  the  right  to  the  particular  case  provided  for. 

But  it  is  said  that  the  right  of  the  public  to  use  the  canal  as  a 
highway  is  restricted  by  the  eleventh  section,  and  confined  to  vessels 
engaged  in  the  transportation  of  goods,  commodities,  and  produce. 
The  material  words  of  that  section  are  as  follows  :  — 

"  That  the  said  canal  and  the  works  to  be  erected  thereon  in  virtue 
of  this  act,  when  completed,  shall  forever  thereafter  be  esteemed  and 
taken  to  be  navigable  as  a  public  highway,  fi-ee  for  the  transportation 
of  all  goods,  commodities,  or  produce  whatsoever,  on  payment  of  tho 
toll  imposed  by  this  act." 
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It  is  insisted,  on  the  part  of.  the  corporation,  that  the  words  "  free 
Uxt  the  transportation  of  all  goods,  commodities,  and  produce  what- 
soever,"  restrict  the  words  which  make  it  a  highway,  and  limit  the 
privileges  of  the  public,  to  the  transportation  through  it  of  goods,  com- 
modities, and  produce. 

But  this  construction  can  hardly  be  maintained,  upon  any 
*  just  rule  for  the  interpretation  of  statutes.  It  would  be  incon-  [  *  187  ] 
sistent  with  the  clause  in  the  ninth  section,  hereinbefore  set 
forth,  which  authorizes  the  passage  of  vessels  which  have  no  commod- 
ities on  board.  This  construction  would  confine  the  right  to  those 
actnaQy  engaged  in  the  transportation  of  goods.  And  if  the  canal  was 
to  be  a  highway  for  goods,  commodities,  and  produce  only,  the  priv- 
ilege of  the  vessel  would  be  derived  altogether  from  the  goods,  and 
consequently  a  vessel  without  goods  might  be  refused  a  passage,  not- 
withstanding the  express  provision  that  she  shall  be  entitled  to  go 
through.  An 'interpretation  of  the  statute  which  would  lead  to  this 
result,  and  render  different  sections  inconsistent  with  each  other,  cannot 
be  the  true  one.  The  error  consists  in  treating  words,  which  were  in- 
tended as  a  limitation  of  the  powers  of  the  corporation,  as  a  restriction 
upon  the  rights  of  the  public.  In  the  opinion  of  the  court,  the  words 
in  question  were  intended  to  guard  against  the  exaction  of  other  or 
higher  toUs  than  those  given  by  the  law,  and  not  to  restrict  the  right 
of  passage.  The  clause  in  question  declares  that  the  canal  shall  be 
free  for  all  goods,  commodities,  and  produce  whatever,  upon  payment 
of  the  toll  imposed  by  law ;  meaning  obviously,  that  no  other  or 
higher  toll  should  be  demanded.  They  were  not  intended  to  restrict 
the  provision  immediately  preceding,  that  the  canal  should  be  a 
highway,  but  more  elffectually  to  secure  the  right  of  the  public  by 
restricting  the  toll  to  be  demanded  to  the  toll  imposed  by  the  act 
They  were  introduced  like  the  provision  in  the  charter  from  Pennsyl- 
vania hereinbefore  mentioned,  which  prohibits  the  company  from 
exercising  any  powers  but  such  as  are  set  forth  in  the  charter,  or 
necessarily  incident  to  a  corporation.  Neither  of  these  provisions 
was  necessary,  but  they  were  introduced  as  measures  of  precaution, 
to  guard  against  strained  and  forced  inferences,  which  the  desire  of 
gain  might  induce  the  corporation  to  make,  injurious  to  the  rights  of 
the  public,  and  contrary  to  the  intention  of  the  legislature.  The 
right  claimed  by  this  corporation,  therefore,  can  find  no  justification 
in  the  language  and  provisions  of  the  sections  relied  on  in  the  argu- 
ment. It  can  find  as  littie  support  from  the  general  and  known 
usages  of  trade  and  travel,  at  the  time  it  was  incorporated.  * 

It  is  true  that,  when  these  charters  were  granted,  travelling  by 
water  was  inconsiderable  and  unimportant  compared  with  what  it 
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now  is,  and  nobody  anticipated  the  immense  increase  which  the  in« 
yention  of  steam  navigation  has  produced.  Bat  it  is  equaUy  true, 
that,  in  every  country  where  traffic  and  trade  have  been 
[  •  188  ]  carried  on  by  water,  it  has  been  the  custom  of  vessels  *  en- 
gaged in  the  transportation  of  merchandise  to  carry  passen- 
gers, and  to  have  vessels  thus  engaged  fitted  in  many  instances 
with  better  accommodations  than  others,  in  order  to  induce  trav- 
ellers to  take  passage  in  them,  and  thereby  increase  the  profits 
of  the  navigation  in  which  they  were  engaged.  In  Maryland, 
with  its  broad  bay,  its  great  number  of  navigable  tide  water  rivers 
interrupting  travel  by  land,  its  numerous  villages  and  towns  on 
their  banks,  and  its  commercial  metropolis  seated  at  the  head  of 
the  bay,  it  cannot  be  doubted  that  this  usage  prevailed  extensively, 
and  that  vessels  engaged  in  the  transportation  of  produce  or  mer- 
chandise, or  returning  empty  from  market,  habitually  carried  pas- 
sengers, from  whom  they  received  a  compensation.  And  a  large 
portion  of  the  members  of  the  legislature  who  voted  on  this  charter, 
and  who  represented  the  counties  on  the  eastern  shore  of  Mary- 
land, must  have  been  in  the  habit  of  coming  to  the  seat  of  govern- 
ment by  water,  and  as  passengers  on  board  of  a  vessel,  engaged 
either  in  the  transportation  of  merchandise,  or  merely  in  the  tran- 
sportation of  passengers.  The  legislature,  therefore,  in  incorporating 
this  company,  certainly  acted  with  a  full  knowledge  of  this  usage, 
and  the  general  custom  of  travelling  by  water.  Can  it,  then,  be  sup- 
posed, that,  in  opening  this  new  communication,  they  meant  to 
authorize  the  company  to  interdict  the  passage  of  its  citizens  as 
passengers  through  the  canal  ?  that,  without  any  imaginable  motive, 
they  should  deprive  the  public  of  the  cheapest  and  most  convenient 
mode  of  passing  from  the  Chesapeake  Bay  to  the  city  of  Philadelphia? 
and  that  while  they  took  so  much  pains  to  make  the  canal  a  highway 
for  property  firom  any  part  of  the  United  States,  they  yet  authorized 
the  company  to  shut  it  against  persons,  although  those  persons  were 
citizens  of  their  own  State?  We  see  nothing  in  the  law  that  can 
justify  the  court  in  imputing  to  the  legislature  such  an  object.  It 
would  be  so  utterly  inconsistent  with  the  policy  of  the  States,  and 
such  an  unnecessary  and  uncalled  for  interference  with  the  habits, 
usages,  and  convenience  of  their  citizens,  that  such  an  intention  ought 
not  to  be  inferred  firom  obscure  or  doubtful  words.  But  we  see 
nothing  that  can  be  regsurded  as  doubtful  or  obscure,  in  relation  to 
this  subject;  on  the  contrary,  it  is  clear  that- every  vessel  suited  to 
the  navigation  of  the  canal  is  authorized  to  pass  through,  upon  the 
payment  of  the  toll  imposed  by  law.  There  is  none  imposed  by  law  * 
on  persons  or  passengers.  And  there  is  no  distinction  in  the  charters 
between  vessels  with  or  without  passengers. 
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It  is  very  possible,  indeed,  if  the  improvements  in  steam 
navigation  could  have  been  foreseen,  and  the  great  *  increase  [  *  189  ] 
of  travel  and  intercourse  it  would  produce,  that  the  legisla- 
tures of  the  States  might  in  some  form  or  other  have  allowed  a  toll 
with  reference  to  passengers,  as  a  compensation  for  the  facilities 
afforded  by  the  canal.  But  it  is  not  the  province  of  this  court  to 
enlarge  the  powers  of  a  corporation  beyond  the  limitations  of  the 
charter,  because  circumstances  have  changed  Our  province  is  to 
expound  the  law  as  it  stands,  not  to  determine  whether  larger^owers 
would  not  have  been  given  if  the  legislature  had  anticipated  events 
which  have  since  happened.  Besides,  the  question  we  are  now  dis* 
cussing  is  not  whether  the  company  is  entitled  to  demand  toll  from 
passengers  or  not,  but  whether  it  may  refuse  them  passage  through  the 
canal.  We  have  already  shown,  in  a  previous  part  of  this  opinion, 
that,  upon  well-settled  principles  for  the  construction  of  charters,  as 
established  by  the  decisions  of  this  court,  and  uniformly  acted  on,  the 
company  are  not  entitled  to  take  toll  from  peissengers.  And  not  being 
authorized  to  receive  toll,  we  are  now  inquiring  whether  it  may 
deny  them  the  right  to  pass  through.  The  unexpected  increase  of 
travel  would  certainly  be  no  reason  for  clothing  it  with  this  power. 
It  would  rather  be  a  reason  for  withholding  it.  For  whatever  ground 
there  might  be  in  the  present  state  of  things  to  induce  the  legislatures 
of  the  States  to  allow  some  toll  on  account  of  passengers,  it  can  be 
no  reason  for  denying  them  the  liberty  to  pass ;  since  the  increased 
number  of  travellers  would  make  the  refusal  more  extensively  felt 
than  at  the  time  the  charters  were  granted. 

The  word  "  empty,"  in  the  ninth  clause  of  the  charter,  hereinbefore 
set  out,  has  been  commented  on  and  some  stress  laid  upon  it.  It  is 
said  that  the  right  of  passage  is  given  only  to  vessels  with  commodi- 
ties on  board,  or  empty  vessels  ;  and  that,  as  a  vessel  full  of  passen- 
gers cannot  be  said  to  be  empty,  the  right  of  passage  is  not  given. 
Certainly,  a  vessel  full  of  passengers  cannot  be  said  to  be  empty  of 
passengers.  But  the  charter  does  not  speak  of  a  vessel  empty  of  pas- 
sengers, but  empty  of  goods ;  that  is,  without  cargo.  Looking  at  the 
word  as  it  stands  in  the  law,  and  the  provision  with  which  it  is  asso- 
ciated, its  true  sense  cannot  be  mistaken.  The  section  declares  that 
every  vessel,  not  having  commodities  on  board  sufficient  to  pay  the 
toll  of  four  dollars,  shall  pay  so  much  as,  with  the  commodities  on 
board,  will  yield  that  sum,  and  every  empty  boat  or  vessel  shall  pay 
four  dollars.  The  word  "empty,"  as  here  used,  evidently  means 
without  cargo.  The  law  is  speaking  of  cargo,  and  of  cargo  only, 
and  not  of  persons  or  passengers.  In  its  broadest  sense,  a  vessel 
b  not  perfectly  empty  when  she  has  a  crew  on  board,  or  ballast,  oi 
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[  *  190  ]  the  ordinary  supplies  for  the  crew.  *  But  we  cannot  take 
out  of  a  statute  a  single  word  susceptible  of  different  mean- 
ings, and  expound  it  without  reference  to  the  context,  and  without 
any  regard  to  the  subject-matter  of  which  the  legislature  is  speaking, 
or  to  the  provisions  and  language  with  which  it  is  associated.  The 
rules  for  the  construction  of  statutes  in  this  respect  are  familiar  and 
well  established,  and  cannot  at  this  day  need  argument  or  illustration. 
The  meaning  of  the  word,  when  it  is  susceptible  of  different  inter- 
pretatiftns,  must  be  determined  from  the  context,  and  the  subject- 
matter  of  which  the  lawmakers  are  speaking.  If  a  different  rule 
were  adopted,  the  court  would  in  most  cases  defeat  the  intention  of 
the  legislature,  instead  of  performing  its  legitimate  office  of  carrying 
it  into  execution.  In  the  case  before  the  court,  the  word  ^  empty  " 
must  be  separated  from  the  context,  and  applied  to  a  subject  of  which 
the  legislature  is  not  speaking,  and  which  does  not  appear  to  have 
been  in  its  mind  at  the  time ;  that  is,  to  passengers  instead  of  mer- 
chandise, in  order  to  deduce  an  argument  from  it  in  support  of  the 
power  claimed  by  the  corporation. 

Besides,  the  corporation  does  not  place  its  defence,  nor  does  it 
claim  the  right  to  refuse  a  passage  to  the  vessel,  upon  that  ground. 
The  right  it  insists  upon  in  its  answer  and  resolutions  is,  the  absolute 
and  unqualified  right  to  refuse  a  passage  to  a  vessel  with  passengers, 
whether  she  has  a  cargo  or  not,  and  whether  she  has  a  single  passen- 
ger or  a  multitude.  And  this,  indeed,  is  the  true  and  only  question 
that  can  be  in  controversy.  For  there  is  no  justification  whatever  to 
be  found  in  the  law  for  taking  a  distinction  between  a  single  passen- 
ger and  many  passengers,  or  between  passengers  in  a  vessel  full  of 
cargo,  and  a  vessel  entirely  without  cargo  and  engaged  in  the  pas- 
senger trade.  If  a  passage  through  may  be  refused  in  one  of  these 
cases,  it  may  be  in  all.  Nor  does  the  company  claim  that  there  is 
any  distinction  between  passenger  vessels  and  vessels  intended  for 
the  transportation  of  goods.  For  it  admits,  in  its  correspondence 
with  the  complainant,  that  his  vessel,  although  described  as  a  pas- 
senger vessel,  would  be  entitled  to  pass,  provided  he  first  landed  his 
passengers,  or  would  pay  the  toll  on  them  demanded  by  the  com- 
pany. The  right  it  claims  relates  only  to  persons  on  board,  and  not 
to  the  chsuracter,  or  pursuits,  or  objects  of  the  vessel. 

Indeed,  if  the  right  claimed  by  the  company  turned  upon  the  con- 
struction of  the  word  ^'  empty,"  and  the  meaning  suggested  in  the 
argument  could  be  maintained,  the  dispute  would  be  of  very  little 
importance,  in  point  of  emolument,  either  to  the  corporation 
^  •  191  ]  or  the  navigator.  For  almost  every  vessel  engaged  in  •the 
transportation  of  passengers  would  usually,  upon  this  line 
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of  navigation,  have  on  board  some  article  liable  to  toll.  And  if  she 
had  any  cargo,  however  small,  she  would  not  pass  as  an  empty  ves- 
sel, bat  as  a  vessel  with  commodities  on  board,  and  be  liable  as  such 
to  pay  so  much  as  would  make  up  the  amount  of  toll  imposed  by 
law.  If  the  power  of  the  company,  to  prohibit,  therefore,  is  confined 
to  vessels  entirely  without  cargo,  it  would  be  of  no  great  importance 
to  them.  But  tiiere  is  so  little  foundation  in  reason,  in  policy,  or  in 
the  language  of  the  law,  for  making  a  distinction  between  a  vessel 
with  a  single  box  or  bale  of  goods,  and  one  without  any,  that  no  one, 
we  presume,  will  seriously  contend  for  it.  Certainly,  the  company 
relies  upon  no  such  distinction.  It  claims  the  right  against  all  passen- 
ger vessels,  whether  they  have  cargo  on  board  or  are  empty  of  cargo. 

Nor  do  we  think  that  any  force  can  be  given  to  the  argument,  that 
the  transportation  of  passengers  might  require  so  much  of  the  water 
of  the  canal  as  to  destroy  its  usefulness  in  the  transportation  of 
produce.  The  supply  demanded  for  a  vessel  with  cargo  would  not 
be  enhanced  by  the  passengers  on  board.  Nor  would  she  be  entitled 
to  increase  her  speed  on  that  account,  so  as  to  injure  the  banks  of  the 
canaL  Nor  can  the  scarcity  or  abundance  of  water  influence  the 
construction  of  the  charter.  But  a  conclusive  answer  to  this  argu- 
ment is,  that  no  such  objection  appears  in  the  record.  There  is  no 
evidence  upon  the  subject,  and  the  company,  in  its  answer  to  the 
complainant's  application,  suggests  no  difficulty  in  the  supply  of 
water,  nor  that  there  is  hazard  of  interruption  to  the  transportation 
of  produce  on  the  canal,  or  danger  to  its  banks.  Indeed,  they  give 
the  complainant  to  understand,  that  they  are  entirely  able  to  comply 
with  his  proposal,  and  say  that  they  will  pass  his  boat  through  if  he 
will  land  his  passengers  or  pay  toll  upon  them.  They  refuse  upon 
the  ground  that  they  are  entitled  to  toll,  and  place  their  defence  on 
no  other. 

There  is  nothing  in  the  record  to  show  when  this  right  was  first 
claimed  by  the  company,  nor  whether  it  is  a  new  one  recently  thought 
of,  or  one  which  the  company  claimed  and  exercised  from  the  time 
the  canal  went  into  operation.  Evidently,  it  was  not  the  construc- 
tion given  to  the  charters,  either  by  the  legislature  or  the  corporation, 
while  the  work  was  in  the  course  of  construction.  For  while  it  was 
in  progress,  subscriptions  to  the  stock  were  proposed  by  Maryland 
and  Pennsylvania,  by  laws  reciting  the  advantages  which  this  canal 
wonld  afford  to  the  United  States,  in  transporting  inland  its  armies 
and  munitions  of  war.  These  recitals  show  that  persons  as 
well  as  *  property  were  to  pass  through,  and  that  it  was  ex-  [  *  192  ] 
pected  to  be  a  convenience  for  the  transportation  of  persons, 
as  well  as  of  property. 
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Upon  the  whole,  therefore,  whether  we  look  to  the  obvious  policy 
of  the  compact  between  the  States,  under  which  this  work  was  con- 
structed, as  indicated  by  their  respective  charters,  or  to  the  general 
and  established  usages  of  inland  navigation  at  the  time  the  charters 
were  granted,  or  to  the  language  of  the  several  acts  which  de&ne  the 
powers  of  the  corporation,  we  see  no  ground  for  maintaining  the  right 
now  claimed.  And  this  decision  would  be  the  same  if  the  rule  of 
construction  in  relation  to  corporations  was  reversed,  and  every  in- 
tendment was  to  be  made  in  favor  of  the  corporation  and  against  the 
public.  For  if  we  gave  to  the  charters  the  most  liberal  interpretation 
in  favor  of  the  company,  yet  there  is  nothing  in  them  which  even 
upon  this  principle  could,  in  the  judgment  of  this  court,  bear  the 
construction  insisted  on  by  the  canal  company,  nor  confer  the  powers 
which  it  claims  to  exercise. 

But  the  rule  of  construction  in  cases  of  this  description,  as  recog- 
nized by  this  court  in  the  case  of  The  Charles  River  Bridge  v.  The 
Warren  Bridge,  11  Pet.  420,  is  this  :  that  any  ambiguity  in  the  terms 
of  the  grant  must  operate  against  the  corporation  and  in  favor  of  the 
public,  and  the  corporation  can  claim  nothing  that  is  not  clearly  given 
by  the  law.  We  do  not  mean  to  say  that  the  charter  is  to  receive  a 
strained  and  unreasonable  interpretation,  contrary  to  the  obvious  in- 
tention of  the  grant.  It  must  be  fairly  examined  and  considered,  and 
reasonably  and  jnstly  expounded.  But  if,  upon  such  an  examination, 
there  is  doubt  or  ambiguity  in  its  terms,  and  the  power  claimed  is  not 
clearly  given,  it  cannot  be  exercised.  The  rights  of  the  public  are 
never  presumed  to  be  surrendered  to  a  corporation,  unless  the  inten- 
tion to  surrender  clearly  appears  in  the  law. 

The  questions  before  us  are  of  high  importance  to  the  community, 
and  they  are  emphatically  questions  between  the  rights  of  the  public 
and  the  powers  of  the  corporation.  The  privilege  of  making  this 
canal,  and  of  receiving  tolls  upon  it,  was  granted  by  the  States  with- 
out any  compensation  to  the  public  but  the  convenience  it  waa 
expected  to  afford.  The  States,  as  well  as  the  United  States,  have 
contributed  to  the  expense  of  its  construction.  And  the  court  is 
called  upon  to  decide  whether  the  States  who  chartered  this  company, 
have  authorized  it  to  exact  any  amount  of  toll  it  may  think  proper 
from  their  own  citizens,  as  well  as  others,  for  the  privilege  of  passing 
over  it ;  or  may,  if  such  be  its  interest  or  policy,  refuse  altogether  the 

permission  to  pass. 
[  *  193  ]       *  In  the  opinion  of  the  court,  the  charters  do  not  confer 
either  of  these  powers  upon  the  corporation,  and  we  shall 
certify  accordingly  to  the  circuit  court. 

ATLean,  J.,  Nelson,  J.,  and  Woodbury,  J.,  dissented. 
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McLean,  J.  This,  like  all  other  and  similar  corporations,  has  its 
rights  and  privileges  defined  in  its  charter,  and  also  the  duties  im- 
posed upon  it.  The  11th  section  provides:  "That  the  said  canal 
and  the  works  to  be  erected  thereon  in  virtue  of  this  act,  when  com- 
pleted, shall  forever  thereafter  be  esteemed  and  taken  to  be  navigable 
as  a  public  highway,  free  for  the  transportation  of  all  goods,  com- 
modities, or  produce  whatsoever,  on  payment  of  the  toll  imposed  by 
this  act;"  "and  no  toil  or  tax  for  the  use  of  the  water  of  the  said 
canal,  and  the  works  thereon  erected,  shall  at  any  time  hereafter  be 
imposed  by  all  or  either  of  the  said  States." 

By  the  9th  section,  a  great  number  of  articles  are  specified,  for 
which  the  company  is  authorized  to  chsurge  certain  rates  of  toll,  "  and 
for  every  gross  hundred  Weight  of  all  other  commodities  or  packages, 
ten  cents,  and  for  all  other  commodities  the  same  proportion,  agree- 
able to  the  articles  herein  enumerated;  and  every  boat  or  vessel, 
which  has  not  commodities  on  board  to  pay  the  sum  of  four  doUars, 
shall  pay  so  much  as,  with  the  commodities  on  board,  will  yield  that 
sum ;  and  every  empty  boat  or  vessel  four  dollars,  except  an  empty 
boat  or  vessel  returning,  whose  load  has  already  paid  the  tolls  affixed,  ^ 
in  which  case  she  shall  repass  toll-free,  provided  such  boat  or  vessel 
shall  return  within  fourteen  days  after  paying  said  tolls." 

And  the  10th  section  declares :  "  In  case  of  refusal  or  neglect  to 
pay  the  toll  at  the  time  of  offering  to  pass  a  vessel  through  the  canal, 
the  collector  shall  have  the  right  to  refuse  a  passage." 

The.  defendant  claims  the  right  to  run  a  line  of  packet-boats  for 
passengers,  to  connect  with  steamboats  at  the  termini  of  the  canal ; 
and  the  following  questions  are  stated  for  our  decision  :  — 

1.  Is  the  canal  company  entitled  to  charge  the  compensation  or 
toll  mentioned  in  the  proceedings,  for  passengers  on  board  the  com- 
plednanf  8  boats  passing  through  the  canal  ? 

2.  ^^Has  the  complainant  a  right  to  navigate  the  canal  for  the 
transportation  of  passengers,  with  passenger  boats,  paying  or  offering 
to  pay  toll  upon  the  boats  as  empty  boats,  or  upon  commodities  on 
board,  but  without  toll  or  compensation  for  passengers  ?" 

*I  think  the  first  question  must  be  considered  in  the  neg-  [  *  194  ] 
ative,  that  the  company  have  not  the  right  to  tax  passengers 
one  dollar  each,  or  any  other  sum,  for  passing  in  a  boat  on  the  canaL 
They  have  no  special  authority  to  tax  passengers  in  the  act  of  incor- 
poration, and,  consequently,  they  cannot  exercise  any  powers  as  a 
corporation  except  those  which  are  given  in  the  act. 

I  answer  the  second  question  also  in  the  negative,  that  the  com- 
plainant in  the  circuit  court  has  "no  right  to  navigate  the  canal  for 
the  transportation  of  passengers,  with  passenger  boats,  paying  toll  as 
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for  empty  boats."  The  charter  does  not  require  this  of  the  company, 
and  the  public  can  make  no  exactions  upon  the  company,  as  accom- 
modation, which  the  law  does  not  impose  upon  them  as  a  duty. 
The  rights  of  the  public  and  of  the  company  must  be  determined  by 
a  construction  of  the  charter. 

What  rights  are  reserved  in  the  charter  to  the  public  ?  The  11th 
section,  above  cited,  declares  the  canal  shall  "be  taken  to  be  naviga- 
ble as  a  public  highway,  free  for  the  transportation  of  all  goods,  com- 
modities, or  produce  whatsoever,  on  payment  of  the  tolls  imposed." 
The  right  of  the  public  then  is,  to  use  the  canal  for  the  purposes 
stated,  "  on  paying  the  tolls  imposed."  Does  the  right  extend  be- 
yond this  ?  It  does  not,  in  my  judgment,  if  the  section  be  construed 
by  any  known  rule  of  construction. 

This  was  the  contract  made  with  the  company  by  the  public.  And 
is  it  not  as  binding  on  the  one  party  as  the  other  ?  The  right  on 
both  sides  is  founded  in  contract.  The  company  agreed  to  construct 
the  work,  and  keep  it  in  repair,  on  the  conditions  stated.  Can  these 
conditions  be  changed  at  the  will  of  either  party  ?  If  the  public  can 
make  exactions  beyond  the  charter,  there  is  an  end  to  chartered 
rights. 

The  right  of  transportation  on  this  canal  is  given  to  the  public,  on 
the  payment  of  toll,  and  without  the  payment  of  toll  there  is  no  such 
right.  A  boat  returning  empty,  *' whose  load  has  already  paid  the 
tolls,"  is  not  charged.  But  an  empty  boat,  under  other  circum- 
stances, is  charged  four  dollars.  If  it  have  commodities  on  board 
which  pay  less  than  four  dollars,  the  boat  shall  be  required  to  make 
up  that  sum.  And  here  is  the  whole  extent  of  the  right  of  the  com- 
pany to  exact  toll,  and  of  the  right  of  the  public  to  use  the  canal. 

The  conveyance  of  passengers  was  not  provided  for  in  the  charter. 
The  transportation  of  the  commodities  specified,  and  the  passage  of 
empty  boats,  were  the  only  obligations,  in  this  respect,  im- 
[  ^195  [  posed  on  the  company.  But  a  majority  of  my  *  brethren 
have  implied  a  right  in  the  defendant  to  transport  passen- 
gers without  the  payment  of  tolL  The  baggage  of  the.passengers, 
if  they  have  any,  may  be  charged  as  commodities,  but  the  owners  of 
the  baggage  are  as  nothing ;  they  are  nonentities  while  on  bosurd  the 
packet  passenger  boats  on  this  canal ;  in  fact,  within  the  meaning  of 
the  charter,  the  boats  are  empty.  This  would  seem  to  me  to  be 
rather  a  strained  construction.  I  cannot  persuade  myself  that  the 
law  makers,  when  they  authorized  a  tax  of  four  dollars  on  an  empty 
boat,  intended  to  include  a  boat  full  of  passengers. 

We  know  that  passenger  boats  afford  a  better  profit  than  freight 
boats ;  and  every  one  knows,  from  the  more  rapid  movement  of  the 
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former,  they  do  more  injury  to  the  embankments  of  a  canal  than 
freight  boats. 

But  it  is  asked  in  the  argument,  if  a  freight  boat  can  be  refused  a 
passage  if  it  have  one  passenger  on  board.  Every  boat  must  have 
hands  on  board  of  it  to  take  care  of  the  cargo  and  navigate  the  boat. 
And  it  is  presumed  that  a  strict  inquiry  is  rarely,  if  ever,  made  as  to 
a  single  passenger  on  board.  But  I  submit  that  this  is  no  test  of  the 
principle  involved.  The  right  asserted  is  to  run  a  line  of  packets  ex- 
clusively for  the  accommodation  of  passengers.  This  will  impose  a 
duty,  and  a  most  onerous  one,  on  the  company,  which,  I  think,  is  not 
within  their  charter. 

If  a  canal  boat  must  be  construed  and  taxed  as  empty,  which  is 
not  laden  with  the  commodities  specified,  I  know  not  how  deeply  it 
may  affect  our  internal  navigation.  All  these  questions  are  of  great 
importance,  and  should  not  be  influenced  by  presumed  notions  of 
policy.  They  are  matters  of  right,  as  they  may  affect  corporations, 
arising  under  contract 

Should  the  transportation  of  passengers  be  desirable  to  the  com- 
pany, they  could,  no  doubt,  by  application  to  the  legislative  power, 
obtain  a  modification  of  their  charter,  in  this  respect,  that  shall  be 
just  to  them  and  advantageous  to  the  public.  But  as  the  present 
charter  imposes  no  obligation  on  the  company  to  transport  passen- 
gers on  the  canal,  and  does  not  authorize  them  to  charge  a  toll  for 
such  fi,  service,  this  court  have  no  power  to  require  from  them  such  a 
duty.  It  is  not  our  province  to  make  contracts,  but  to  construe  them. 
But  this  maxim,  universally  admitted,  could  give  no  security  to  char- 
tered rights,  if,  by  judicial  construction,  they  may  be  made  to  include 
a  service  not  expressed  nor  fairly  implied. 

It  is  well  settled,  that,  where  the  law  does  not  authorize  toll  it  can- 
not be  charged.  This  is  admitted  and  sustained  by  a  majority  of 
the  court ;  and  this  necessarily,  I  think,  exonerates  the  com- 
pany, *  where  there  is  no  express  provision  in  the  charter,  [  *  196  ] 
from  doing  that  for  which  they  can  receive  no  compensa- 
tion. It  is  an  inference  as  unsound  in  logic  as  it  is  in  law,  that  the 
transportation  of  passengers,  though  not  required  by  the  charter, 
must  be  permitted  by  this  company,  without  charge,  as  they  have 
DO  power  to  tax  them.  And  this,  it  seems,  is  the  only  duty  required 
from  the  company  without  compensation. 

21  H. 441;  IB.  868. 
TOL.  XTIIL  9 
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William  Neves  and  James  C.  Neves,  Appellants,  v.  William  F. 

Scott,  and  Richard  Rowell. 

9  H.  196. 

The  distinction  between  an  execatory  agreement  to  create  certain  tmsts  in  futuro^  and  an 
executed  agreement  or  settlement  which  actually  defines  and  creates  them  in  pnssenti, 
recognized ;  but  an  ante  nuptial  agreement,  in  this  case,  was  held  to  create  trusts,  and  that 
collateral  kindred  might  have  the  aid  of  a  court  of  equity  to  compel  their  performance, 
though  no  trustee  was  interposed  between  the  husband  and  wife. 

The  C€tse  is  stated  in  the  opinion  of  the  court 

Walker  and  Johnson^  (attorney-general,)  for  the  appellants. 

Stephens^  oontr^ 

[  •207  ]      *  Nelson,  J.,  delivered  the  opinion  of  the  court. 

Tliis  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States,  held  in  and  for  the  district  of  the  State  of 
Greorgia. 

The  bill  was  filed  by  the  complainants  in  the  court  below,  to  ob- 
tain the  possession  of  the  undivided  half  of  an  estate,  embraced  in 
a  marriage  settlement  between  John  Neves  and  Catharine  Jewell, 
entered  into  in  contemplation  of  marriage,  and  which  shortly  after- 
wards took  place. 

Each  of  the  parties,  being  the  owner  and  in  possession  of  consid- 
erable  estates  at  the  time,  entered  into  the  following  agreement :  — 

"  Articles  of  agreement  made  and  entered  into  this  17th  of  Febru- 
ary, 1810,  between  John  Neves  and  Catharine  Jewell,  widow  and 
relict  of  the  late  Thomas  Jewell,  (deceased,)  all  of  the  State  and 
county  aforesaid  as  follows :  — 

'<  Whereas  a  marriage  is  shortly  to  be  had  and  solemnized  between 
the  said  John  Neves  and  the  said  Catharine  Jewell,  as  aforesaid,  are 
as  follows,  to  wit:  that  all  the  property,  both  real  and  personal, 
which  is  now,  or  may  hereafter  become,  the  right  of  the  said  John 
and  Catharine,  shall  remain  in  common  between  them,  the  said  hus- 
band and  wife,  during  their  natural  lives ;  and  should  the  said  Catha- 
rine become  the  longest  liver,  the  property  to  continue  hers  so  long 
as  she  shall  live ;  and  at  her  death  the  estate  to  be  divided  between 
th^  heirs  of  her,  said  Catharine,  and  the  heirs  of  the  said  John,  share 
and  share  alike,  agreeable  to  the  distribution  laws  of  this  State 
made  and  provided.  And,  on  the  other  hand,  should  the  said  John 
become  the  longest  liver,  the  property  to  remsdn  in  the  manner  and 
form  as  above." 
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*The  parties  after  the  mairiage  held  and  enjoyed  their  [  *208  ] 
respective  estates  in  common,  during  their  joint  lives,  and 
until  the  death  of  John  in  1828 ;  and  after  his  death  the  same  re- 
mained in  the  possession  and  enjoyment  of  Catharine,  the  survivor, 
until  her  decease  in  1844 ;  since  which  time,  it  has  been  in  the  pos- 
session and  under  the  control  of  William  F.  Scott,  her  second  hus- 
band, and  one  of  the  defendants.  The  other  defendant  is  the  execu- 
tor under  the  will  of  John  Neves,  the  husband. 

The  complainants  are  the  brother  and  nephew,  and  only  surviving 
heirs  of  John  Neves ;  and  claim  a  moiety  of  the  estate,  according  to 
the  terms  of  the  mairiage  settlement  And  the  questions  presehted 
in  the  case  are  upon  the  effect  to  be  given  to  this  instrument. 

The  argument,  on  the  part  of  the  defendants,  is,  that  the  deed  is 
to  be  regarded  in  the  light  of  marriage  articles,  creating  executory 
imste  to  be  carried  into  execution  at  some  future  day  by  an  instru- 
ment that  would  operate  to  vest  the  estates  according  to  the  stipula^ 
tions  in  the  articles.  And  that,  as  the  agreement  is  founded  upon 
the  consideration  of  mairiage,  and  other  considerations  moving  only 
between  the  parties,  the  complainants,  being  the  collateral  relatives 
of  John  Neves,  do  not,  according  to  the  rules  of  equity  applicable  to 
this  species  of  contract,  come  within  the  reach  and  influence  of  the 
considerations,  so  as  to  entitle  them  to  the  interposition  of  a  court  of 
chancery  to  enforce  the  execution  of  the  trusts.  That  where  the 
trust  is  executory,  and  rests  merely  in  covenant,  the  court  will  inter- 
pose only  in  favor  of  one  of  the  parties  to  the  instrument  or  the 
issue,  or  one  claiming  through  them ;  and  not  in  favor  of  remote 
heirs  or  strangers,  though  included  within  the  scope  of  the  provisions 
of  the  articles.  Fonbl.,  book  6,  c.  6,  ^  8 ;  Atherley  on  Settiements, 
c  5,  p.  125 ;  2  Story's  Eq.  ^  986,  987 ;  2  Kent's  Com.  173. 

Upon  this  ground,  the  court  below  sustained  the  demurrer  to  the 
bill,  and  denied  the  prayer  of  the  complainants. 

The  numerous  cases  to  be  found  in  the  books,  several  of  which 
were  referred  to  in  the  argument  on  this  subject,  are  by  no  means 
uniform  or  consistent;  and  the  general  rule  as  stated,  and  upon 
which  the  case  below  turned,  has  been  made  the  subject  of  so  many 
exceptions  and  qualifications^  that  it  can  scarcely,  at  this  day,  be 
regarded  as  authority.  Vernon  v.  Vernon,  2  P.  Wms.  594 ;  Ed- 
wards  v.  Countess  of  Warwick,  ibid.  171 ;  Osgood  v.  Strode,  ibid. 
245 ;  Ithell  v.  Beane,  1  Ves.  Sen.  215 ;  S.  C,  1  Dick.  132 ;  Stephens 
V.  Trueman,  1  Ves.  Sen.  78, 74 ;  Pulvertoft  v.  Pulvertoft,  18  Ves.  90 ; 
2  Kenfs  Com.  172, 173;  Atherley,  145-148. 

*  The  case  of  Vernon  v.  Vernon,  is  a  direct  atithority  in  [  *  209  ] 
mpport  of  the  limitation  in  question ;  and  the  other  cases 
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to  which  I  have  refeired  are  distinguishable  only  upon  very  technical 
and  refined  reasonings  hardly  reconcilable  with  a  common-sense  ad- 
ministration of  justice.  The  principle  is,  that,  in  order  to  bring  col* 
lateral  relatives  within  the  reach  and  influence  of  the  consideration! 
there  must  be  something  over  and  above  that  flowing  from  the  im- 
mediate parties  to  the  marriage  articles,  from  which  it  can  be  inferred 
that  relatives  beyond  the  issue  were  intended  to  be  provided  for ; 
and  that,  if  the  provision  in  their  behalf  had  not  been  agreed  to,  the 
superadded  consideration  would  not  have  been  given. 

That,  for  any  thing  short  of  this,  they  will  be  regarded  as  volun- 
teers; in  whose  favor  a  court  of  equity  will  not  interpose  against  the 
settler,  or  any  one  claiming  under  him. 

But  while  the  rule  seems  generally  to  have  been  adhered  to  in  the 
form  in  which  it  is  stated,  it  has  been  practically  disregarded ;  as  the 
slightest  degree  of  valuable  consideration  imaginable  is  seized  hold 
of  to  give  efiect  to  the  limitation. 

And  it  need  not  be  made  to  appear  that  these  slight  considerations 
were  intended  to  support  the  provision  for  the  distant  relatives,  it 
being  assumed  by  the  court  as  a  presumption  of  law. 

The  lord  chancellor  in  Stephens  v.  Trueman  observed :  ^'  The  old 
rule  was,  and  is  now,  (although  of  late  not  so  strictly  adhered  to,) 
that  none  can  come  here  for  a  specific  performance,  who  do  not 
come  under  the  consideration  of  the  agreement ;  as  that  it  shall  not 
be  for  the  benefit  of  collateral  branches  in  marriage  articles ;  but,  as 
agreements  are  entire,  and  the  several  branches  may  have  been  in 
view,  the  court  has  in  later  cases  laid  hold  of  any  circumstances  to 
distinguish  them  out  of  it,  still  preserving  the  general  rule." 

And  in  Edwards  t;.  The  Countess  of  Warwick,  the  doctrine  is 
stated  still  more  strongly,  where  the  chancellor  observed,  >'  that  the 
consideration  for  the  precedent  limitations  on  a  marriage  settlement 
has  been  applied  even  to  the  subsequent  ones ;  as  where,  on  a  con- 
sideration of  marriage,  and  portion,  land  has  been  settled  on  the 
husband  for  life,  and  then  to  the  wife  for  life,  remainder  to  the  chil- 
dren, with  remainder  to  a  brother,  these  considerations  have  extended 
to  the  brother ;  and  the  reason  is,  because  it  may  be  very  well  in- 
tended, that  the  husband,  or  his  parents,  would  not  have  come  into 
the  settlement,  unless  all  the  parties  thereto  had  agreed  to  the  limita- 
tion to  the  brother." 

The  result  of  all  the  cases,  I  think,  will  show,  that  if, 

[  *  210  ]  from  *  the  circumstances  under  which  the  marriage  articles 

were  entered  into  by  the  parties,  or  as  collected  from  the 

face  of  the  instrument  itself^  it  appears  to  have  been  intended  that 

the  collateral  relatives,  in  a  given  event,  should  take  the  estate,  and 
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a  proper  Hmitation  to  that  effect  is  contained  in  them,  a  court  of 
equity  will  enforce  the  trust  for  their  benefit. 

They  will  not  be  regarded  as  volunteers  outside  of  the  deed,  but 
as  coming  fairly  within  the  influence  of  the  considerations  upon 
which  it  is  founded ;  the  consideration  will  extend  through  all  the 
limitations  for  the  benefit  of  the  remotest  persons  provided  for  con- 
sistent with  law. 

The  provisions  in  the  deed  before  us  are  very  peculiar,  and  differ 
ent  firom  any  that  have  come  under  my  observation  in  an  examina^ 
tioQ  of  the  cases  ;  and,  of  themselves,  would  probably  be  sufficient 
to  distinguish  it  from  all  of  them  in  which  the  general  rule  has  been 
applied. 

The  collateral  relatives  of  the  parties  to  the  instrument  seem,  not 
only  to  have  been  within  their  contemplation  at  the  time,  but  to 
have  been  the  direct  and  special  objects  of  their  bounty. 

None  of  the  limitations  are  in  favor  of  the  issue  of  the  marriage, 
eo  nomine,  usuaUy  found  in  these  instruments ;  but  are  in  favor  of 
the  several  heirs  of  each  of  the  parties,  as  a  class,  the  estate  to  be 
divided  equally  between  the  two.  The  settlement  seems  to  negative 
the  expectation  of  issue,  and  seeks  at  once  to  provide  for  the  collat- 
eral relatives ;  as  the  peculiar  phraseology  would  hardly  have  occurred 
to  the  most  inexperienced  draftsman,  if  he  had  had  in  his  mind 
at  the  time  the  issue  of  the  marriage. 

It  is  true,  the  children  or  grandchildren  coming  within  the  descrip- 
tion of  the  limitation  to  the  heirs  of  each  of  the  parties,  being  the 
heirs  of  both,  would,  if  they  survived  the  parents,  take  the  estate  to 
the  exclusion  of  the  collateral  branches ;  but  this  would  seem  to  be 
an  accident,  rather  than  a  result  to  be  derived  firom  the  firame  of  the 
limitation,  as  that  looks  directly  to  a  provision  for  the  separate  and 
several  heirs  of  each  of  the  parties,  and  to  an  equal  division  of  the 
estate  between  them. 

Each  of  the  parties  appears  to  have  been  in  the  possession  of 
considerable  estates,  (which  was  the  largest  is  not  stated  ;)  and,  on 
the  event  of  the  marriage,  both  were  to  become  common  property 
during  their  joint  lives,  and  the  life  of  the  survivor ;  and,  instead  of 
providing  for  the  return  of  the  separate  estate  of  each,  on  the  termi- 
nation of  the  lives,  into  the  channel  firom  which  it  was  diverted  by 
the  marriage  contract,  they  agree  that  the  joint  estate  shall  be  divided 
equally,  and  that  each  moiety  shall  take  that  direction  and  be  distrib- 
nted  in  their  respective  families. 

•  To  refiise  to  carry  into  execution  this   arrangement,  [  *  211  ] 
therefore,  would  be  in  effect,  to  overthrow  the  settlement ; 
and  defeat,  not  only  the  manifest  intent,  but  the  leading  design,  of 

9* 
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the  parties  entering  into  it  None  of  the  cases  relied  on,  I  tiiink,  go 
this  length. 

But,  without  pursuing  this  branch  of  the  case  further,  or  placing 
our  decision  upon  it,  there  is  another  ground,  unembarrassed  by  con- 
flicting  authorities  or  refined  distinctions,  which  the  court  are  of 
opinion  is  decisive  of  the  questions  involved  in  favor  of  the  complain- 
ants. And  that  is,  that  the  deed  in  question  is  a  marriage  settlement, 
complete  in  itselfy— an  executed  trust,  which  requires  only  to  be 
obeyed,  and  fulfilled  by  those  standing  in  the  relation  of  trustees,  for 
the  benefit  of  the  cestui  que  trusts^  according  to  the  provisions  of  the 
settlement. 

The  defendants  are  not  called  upon  to  make  a  settlement  of  the 
estate,  under  the  direction  of  the  court,  firom  imperfect  and  incom- 
plete marriage  articles,  and  which  might  or  might  not  be  subject  to 
the  objections  stated. 

The  settlement  has  been  made  by  the  parties  themselves ;  and  the 
only  question  is,  whether  the  defendants  shall  be  compelled  to  carry 
it  into  execution. 

The  distinction  between  trusts  executed  and  executory  is  this :  a 
trust  executed  is  where  the  party  has  given  complete  directions  for 
settling  his  estate,  with  perfect  limitations ;  an  executory  trust,  where 
the  directions  are  incomplete,  and  are  rather  minutes,  or  instructions 
for  the  settlement.    1  Mad.  Ch.  568 ;  2  Story's  Eq.  §  983. 

The  former,  as  observed  by  Iiord  Eldon,  in  one  sense  of  the  word, 
is  a  trust  executory ;  that  is,  he  observes,  if  A  B  is  a  trustee  for 
C  D,  or  for  C  D  and  others,  that,  in  this  sense,  is  executory,  that 
C  D,  or  C  D  and  the  other  persons,  may  call  upon  A  B  to  make 
a  conveyance,  and  execute  the  trust ;  but  these  are  cases  where  ihe 
testator  has  clearly  decided  what  the  trust  is  to  be ;  and  as  equity 
follows  the  law  where  the  testator  has  left  nothing  to  be  done,  but 
has  himself  expressed  it,  there  the  ej9fect  must  be  the  same  whether 
the  estate  is  equitable  or  legal.  Jervoise  v.  The  Duke  of  Northum- 
berland,  1  Jac.  &  Walk.  559.  The  remarks  were  made  for  a  different 
purpose  than  the  one  in  view  here ;  but  they  afford  a  clear  illustratioa 
of  the  distinction  stated. 

Now,  the  only  plausible  ground  for  contending  that  this  instrument 
imports  but  mere  articles,  as  contradistinguished  firom  a  marriage 
settlement,  is,  that  in  the  caption  it  begins,  "  Articles  of  agreement," 
&c. ;  but  it  is  to  be  observed,  that  the  deed  is  drawn  up  some* 
[  *  212  ]  what  *  unskilfully,  and  without  much  regard  to  form ;  and 
that  the  draftsman  had  not  probably  in  his  mind,  if  even 
he  was  aware  of,  the  technical  or  legal  distinction  between  the  two 
instruments ;  and  besides,  and  what  is  more  material  to  the  purpose, 
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we  most  look  to  the  body  of  the  iastrumenti  ite  jNrovisions  and  tenor, 
and  to  the  intent  of  the  parties,  aa  collected  from  the  whole,  in  order 
to  determine  its  character  and  ejffect 

Courts  will  endeavor,  as  much  as  possible,  to  give  effect  to  marriage 
agreements  according  to  the  understanding  of  the  parties ;  and  where 
they  evidently  considered  the  instrument  in  the  light  of  a  final  and 
complete  settlement,  not  contemplating  any  future  act,  it  will  be  so 
regarded;  and  in  order  to  effectuate  their  intent,  one  part  of  the 
instrument  even  will  be  taken  as  a  complete  settlement  of  the  estate 
comprised  in  it,  and  another  part  as  mere  articles. 

In  the  case  before  us,  every  portion  of  the  estate  is  definitely 
settled,  both  in  respect  to  the  amount  of  the  interest,  and  the  partio- 
nlar  persons  who  are  to  take ;  the  limitations  leave  no  part  undis- 
posed of,  estates  for  life,'  and  in  remainder  in  the  property,  are  limited 
with  all  the  formality  required  to  enable  a  court  of  equity  to  carry  the 
trust  into  execution,  according  to  the  intent  of  the  settler^.  There  is 
nothing  in  the  instrument  contemplating  any  further  act  to  be  done 
by  them. 

The  practical  construction,  also,  accords  with  that  derived  firom 
their  language.  The  estate  was  possessed  and  enjoyed  under  it, 
by  both  or  one  of  them,  from  1810  to  1844,  a  period  of  thirty-four 
years. 

If  a  third  person  had  been  interposed,  as  trustee  of  the  estates, 
with  the  limitation  as  found  in  the  instrument,  no  one  could,  for  a 
moment,  have  doubted  but  that  the  settiement  would  have  been 
final  and  complete ;  and  yet  it  has  long  been  settled,  that  equal  effect 
will  be  given  to  it  in  equity,  when  made  only  between  the  parties 
themselves ;  each  one  will  be  regarded,  so  far  as  may  be  necessary  to 
effectuate  their  intent,  as  holding  their  several  estates  as  trustees  for 
the  uses  of  the  settiement.  2  Story's  Equity,  ^  1380 ;  FonbL,  book 
1,  c.  2,  §  6,  note  n ;  2  Kent's  Com.  162,  163 ;  9  Ves.  375,  383 ;  3 
Johns.  Ch.  540.  There  can  be  no  objection  to  the  execution  of  the 
trost  on  this  ground. 

It  appears  from  the  bill,  that  portions  of  the  estate  in  the  possession 
of  the  defendants  were  acquired  by  the  parties  to  the  settiement, 
subsequent  to  its  execution,  and  it  is  supposed  that  this  consideration 
is  material  in  determining  its  character ;  and  that  if  it  should 
be  regarded  as  a  settiement,  and  not  mere  *  articles,  these  [  *  213  ] 
subsequent  acquisitions  would  not  be  bound  by  it  But 
this  is  a  mistake. 

The  instrument  provides  for  subsequentiy  acquired  property  by 
either  of  the  parties,  as  well  as  the  present,  and  in  such  cases  there  is 
DO  doubt  but  that  it  follows  the  limitations  of  the  settiement,  the 
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same  as  the  property  then  in  possession.    10  Yes.  574,  579 ;  9.  ibid. 
95,  96 ;  7  ibid.  294 ;  6  ibid.  403,  note,  Boston  ed. 

Looking,  then,  at  the  instrument  as  complete  in  its  directions  and 
limitations  in  the  settlement  of  the  estate,  and  as  presenting  the  case 
of  an  executed  trust,  the  difficulty  set  up  against  the  complainants 
when  claiming  under  marriage  articles  disappears;  for  being  the 
beneficial  owners,  and  vested  with  the  equitable  title,  a  court  of 
equity  will  interpose,  and  compel  the  trustee,  or  any  one  standing  in 
that  relation  to  the  estate,  to  vest  them  with  the  legal  title. 

We  are  of  opinion,  therefore,  that  the  court  below  erred  in  giving 
judgment  in  favor  of  the  defendants  on  the  demurrer  to  the  bill,  and 
that  the  decree  should  be  reversed. 

13  H.  268. 


BoBBRT  M.  Withers,  Plaintiff  in  Error,  v*  William  B.  Greenb, 

Administrator  of  Richard  Mat,  deceased. 

9  H.  213. 

Under  the  statute  of  Alabama  respecting  the  negotiation  of  single  bills,  &c.,  the  obligor  may 
show,  as  against  the  assignee  suing  in  his  own  name,  that  the  note  has  been  avoided  for 
fraud  of  the  obligee,  or  maj  relj  on  such  fraud  and  the  damage  arising  therefrom  as  a 
partial  or  total  failure  of  consideration. 

The  modem  doctrine,  as  to  partial  failure  of  consideration,  and  unliquidated  damages 
suiFcred  by  the  defendant,  being  shown  bj  way  of  defence,  examined. 

An  error  in  the  prayer  for  judgment,  in  a  plea  in  bar,  will  not  prevent  the  rendition  of  the 
judgment  appropriate  to  the  substance  of  the  plea,  confessed  by  general  demurrer. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

J.  Y.  Mason^  for  the  plaintifil 

Bayley^  contrsu 

[  •  220  ]       *  Daniel,  J.,  delivered  the  opinion  of  the  court 

This  cause,  from  the  district  court  of  the  United  States 
for  the  middle  district  of  Alabama,  is  brought  here  under  the  act  of 
congress  of  8th  August,  1846,  c  104.^ 

The  plaintiff  in  error  was  sued  in  the  court  below,  upon  a  single 
bill  for  the  sum  of  (3,000,  executed  by  him  on  the  16th  of  February, 
1839,  payable  on  the  1st  of  January  ensuing,  to  A.  B.  Newsom  or 
order,  and  ^hich  wus  assigned  by  Newsom  pi  May,  the  testator  of 
the  defendant. 

What  were  the  grounds  of  defence  first  assumed  by  the  defendant 
does  not  appear,  and  it  is  immaterial  now  to  inquire.  The  pleas 
first  filed  were  by  consent  of  parties  withdrawn,  and  by  leave  of  court 
the  defendant  filed  a  special  plea,  averring  that  the  note  sued  on  weus 

*  9  Stats,  at  Large,  78. 
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ghren  by  him  for  a  part  of  the  price  of  two  fillies  purchased  by  him 
of  Newsom  for  $4,000 ;  that  Newsom  falsely  and  fraudulently  repre- 
sented to  the  defendant  that  these  £dlies  were  reared  by  himself ;  that 
they  were  sound  and  of  a  high  pedigree  (as  is  set  forth  in  the  plea) ; 
that  the  defendant,  desiring  to  possess  these  fillies  for  their  blood  and 
for  the  turf,  and  induced  and  deceived  by  the  false  representations  of 
Newsom,  paid  him  the  sum  of  $1,000  in  cash,  and  executed  the  note 
in  question  for  the  residue  of  the  purchase-money ;  that  the  repre- 
sentations of  Newsom  as  to  the  fillies  having  been  reared  by  him,  of 
their  soundness,  and  of  their  pedigree,  were  all  untrue,  and  all  known 
to  be  unture  by  Newsom  at  the  time  of  the  sale ;  that  the  defendant 
did  not  ascertain  either  the  extent  of  the  unsoundness  of  these  fillies, 
or  the  falsehood  of  the  pretended  pedigree,  until  during  the  autumn 
and  winter  of  the  year  1839 ;  that  the  said  Newsom,  at  the  time  of 
the  sale,  resided,  and  has  continued  to  reside,  in  a  different  State,  and 
more  than  tiiree  hundred  miles  firom  the  defendant ;  that  from  the 
time  of  discovery  by  the  defendant  of  the  unsoundness  of  the  fillies, 
aod  of  the  falsehood  of  their  pedigree,  up  to  the  time  of  their  death, 
which  happened  without  any  fault  of  the  defendant  or  his  servants, 
in  the  spring  of  1840,  he,  the  defendant,  was  willing  and  ready,  and 
desirous,  of  returning  the  fillies  to  the  said  Newsom,  but  never  had 
an  opportunity  of  so  doing.  The  plea  concludes  with  stating,  that 
the  note  or  writing  obligatory  was  obtained  from  him  by  Newsom  by 
his  false  and  fraudulent  representations,  and  is  therefore  void ;  and 
with  a  prayer  whether  defendant  should  be  charged  with  the  debt. 
To  this  plea  there  was  a  demurrer  by  the  plaintiff  below,  and  the 
judgment  of  the  oourt  below  sustaining  the  demurrer,  brought  hither 
by  writ  of  error,  this  court  is  called  on  to  examine. 

^Although  the  legal  principles  and  inquiries  involved  in  [  *  221  ] 
this  cause  are  to  a  great  extent  local  in  their  character  and 
operation,  it  will  be  found  to  embrace  rules,  both  with  respect  to 
pleading  and  to  the  interpretation  of  contracts,  extending  in  some 
respects  beyond  the  influence  of  merely  local  jurisprudence.  The 
contract  in  question  having  been  made  within  the  State  of  Alabama, 
and  designed  to  be  performed  within  that  State,  the  lex  loci  con^ 
iractus  must  justly  be  understood  as  entering  into  and  controlling 
the  effect  of  its  stipulations,  and  having  been  sued  upon  within  the 
same  State,  the  lex  fori  must,  in  a  great  degree,  regulate  the  mode  of 
its  enforcement. 

By  a  statute  of  Alabama,  see  Aikin's  Digest,  p.  283,  §  138,  it  is 
enacted,  ''that,  vefaensoever  any  suit  is  depending  in  any  of  the  courts, 
foonded  on  any  writing  under  the  seal  of  the  person  to  be  charged 
therewith,  it  shall  be  lawful  for  the  defendant  or  defendants  therein, 
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by  a  special  plea,  to  impeach  or  go  into  the  coneideration  of  such 
bond,  in  the  same  manner  as  if  the  said  writing  had  not  been  sealed." 
By  another  statutory  provision  of  the  same  State,  it  is  declared,  see 
Aikin's  Digest,  p.  328,  §  6,  ^^that  all  bonds,  obligations,  bills  single, 
promissory  notes,  and  other  writings,  for  the  payment  of  money  or 
any  other  thing,  may  be  assigned  by  indorsement,  whether  the  same 
be  made  payable  to  the  <Mrder  or  assigns  of  the  obligee  or  payee  or 
not ;  and  the  assignee  may  sue  in  his  own  name,  and  maintain  any 
action  which  the  obligee  or  payee  might  have  maintained  thereon 
previous  to  assignment,  and  in  all  actions  to  be  commenced  and  sued 
upon  any  such  assigned  bond,  obligation,  bill  single,  promissory  note, 
or  other  writing  aforesaid,  the  defendant  shall  be  allowed  the  benefit 
of  all  payments,  discounts,  and  set-ofl^,  made,  had,  or  possessed 
against  the  same,  previous  to  notice  of  the  assignment,  in  the  same 
manner  as  if  the  same  had  been  sued  and  prosecuted  by  the  obligee 
or  payee  therein."  By  the  enactment  herein  first  cited,  it  is  obvious 
that  specialties  are  devested  of  any  force  or  solemnity  at  any  time 
ascribed  to  them  by  reason  of  their  having  a  seal  annexed,  and  are 
placed,  with  respect  to  aU  inquiries  which  may  be  instituted  into  the 
vcdidity  of  their  consideration,  precisely  upon  the  footing  of  parol 
agreements.  With  respect  to  the  construction  of  the  second  provis- 
ion, §  6,  of  the  statute  above  cited,  the  question  has  been  suggested, 
whether  the  right  conferred  by  the  first  enactment,  to  inquire  into  the 
consideration  of  contracts  in  contests  between  the  (»riginal  parties,  is 
extended,  by  the  correct  meaning  of  the  statute,  to  the  defence  al- 
lowed to  obligors  at  the  suit  of  assignees,  or  whether  obligors  in 
assigned  bonds,  notes,  &c,  are  not  restricted  in  their  defence 
[  *  222  ]  to  transactions  *  posterior  in  date  to  the  writing  itself,  and 
forming  no  necessary  part  of  ihe  original  consideration,  the 
language  of  the  statute,  as  already  quoted,  being  this :  ^  Shall  be 
allowed  the  benefit  of  all  payments,  discounts,  and  set-offs,  made,  had, 
or  possessed  against  the  same,"  i.  e.  against  the  bonds,  "  previous  to 
notice  of  assignment,  in  the  same  manner  as  if  the  same  had  been 
sued  and  prosecuted  by  the  obligee  tiierein." 

In  construing  these  provisions  of  the  Alabama  statute  as  being  m 
pari  maieria^  we  cannot  regard  them  as  changing  tibe  rights  of  the 
parties  arising  out  of  the  contract  itself,  nor  as  conferring  new  rights 
on  others  not  inherent  in  such  original  obligations,  but  we  regard 
them  rather  as  securing  those  rights,  except  so  far  as  they  may  have 
been  legally  and  justly  transferred.  There  could  be  no  doubt  of  the 
right  to  impeach  the  consideration,  or  the  right  to  claim  the  benefit 
of  payments,  set-ofis,  or  discounts,  on  the  part  of  the  obligor  as 
against  his  obligee.     The  statute  was  not  designed  to  take  firom  the 
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obligor  any  of  these  rights,  but  merely  to  deny  to  him  the  daim  to 
discharge  his  obligation  by  payments,  &a,  to  the  original  obligee, 
after  he  knew  the  obligation  to  have  been  transferred  to  another. 
Neither  did  the  statute  create  in  the  assignee  any  new  right  varying 
the  character  of  the  contract  itself.  It  conferred  on  him  merely  the 
rights  to  take  by  aasignm^t,  and  to  sue  in  his  own  name, — in  effect, 
the  power  to  acquire  in  the  mode  prescribed,  an  equitable  title,  and 
to  prosecute  that  title  in  a  court  of  law*  Contracts  at  common  law, 
to  which  thb  simple  power  of  assignment  is  extended  by  statute, 
differ  essentially  from  tiiose  which  arise  out  of  and  are  governed  by 
the  law-merchant,  or  from  such  as  are  placed  on  the  footing  of  the 
law-merchant  by  express  legislative  enactment  We  conclude,  then, 
that,  in  a  case  like  the  present,  the  obligor  would  have  the  right  to 
impeach  the  consideration  for  which  the  writing  was  given,  or  to 
show  its  discharge  by  payments  or  set-ofis  made  or  existing*at  any 
time  before  notice  of  assignment,  or  by  discounts  to  prove  either  a 
total  or  partial  failure  of  the  consideration  for  which  the  writing  was 
executed,  accordingly  as  the  truth  of  the  case  would  warrant  either 
defence.  This  interpretation  of  the  law  we  consider  as  accordant, 
not  only  with  the  language  and  the  rational  meaning  of  the  statute, 
but  as  sustained  by  the  decisions  of  the  courts  in  the  State  whose 
peculiar  policy  we  are  discussing,  and  by  decisions  in  other  States 
upon  statutes  containing  pxovbions  similar  to  those  in  the  statute  of 
Alabama.  Becuxring  to  the  latter  statute  itself,  its  terms  declare  that 
whensoever,  that  is,  in  every  case,  in  which  suits  shall  be  insti- 
tuted founded  on  any  writing  under  seal,  the  person  to 
*  be  charged  therewith,  comprehending  any  and  every  per-  [  *  223  ] 
son,  whether  he  sustains  a  relation  to  an  assignee  or  to  any 
other  person,  may  impeach  the  consideration  of  the  bond  or  other 
writing,  Aikin's  Dig.  p.  233,  §  138,  and  then  proceed  with  respect  to 
the  rights  and  powers  of  the  assignee  to  provide,  that  he  may  sue  in 
his  own  name,  and  may  maintain  any  action  which  the  obligee  or 
payee  might  have  maintained  thereon,  previous  to  assignment,  Ai- 
kin's  Dig.  p.  328,  §  6 ;  he  has  the  same  rights  and  remedies  which 
pertained  to  the  obligee  or  payee,  and  none  other. 

And  first,  with  respect  to  the  defence  as  against  the  assignee, 
founded  on  the  total  failure  of  consideration,  it  has  been  ruled  under 
the  statute  of  Alabama,  in  the  case  of  Clements  v.  Loggins,  2  Ala- 
bama, 514,  that,  when  the  payee  of  a  note  is  inquired  of  by  one 
wishing  to  purchase  it,  whether  he  has  any  defence  against  it,  and 
answers  that  he  has  none,  he  does  not  thereby  preclude  himself  firom 
making  any  defence  against  the  note  growing  out  of  the  original 
transaction,  of  which  he  had  no  knowledge  at  the  time.     And  it  will 
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be  found  that  the  example  put  by  the  court  in  this  case,  see  p.  519, 
is  one  of  total  faflure  of  consideration.  Yet  this  defence  could  never 
be  permitted  if  it  is  to  be  sought  for  within  a  narrow  interpretation 
of  the  words  payments,  set-offs,  and  discounts,  —  such  a  one  as 
would  not  embrace  the  tarue  character  of  the  transaction.  Again,  in 
the  case  of  Wilson  v.  Jordan,  in  3  Stewart  &  Porter,  it  is  said  by 
the  court  on  p.  98 :  "  The  decisions  of  this  court  have  gone  far  to 
abolish  the  distinction  with  us  between  the  effect  of  a  partial  and 
total  failure  of  consideration;"  and  again,  the  court  uses  this  lan- 
guage :  "  Nor  do  we  feel  the  least  dissatisfaction  with  our  former  de- 
cisions, so  far  as  they  tend  to  place  partial  and  total  failure  of 
consideration  on  the  same  footing,  instead  of  driving  the  parties  to 
circuity  of  action.''  The  doctrines  ruled  by  the  supreme  court  of 
Alabama  are  closely  coincident  with  those  of  the  courts  of  other 
States!  in  the  construction  of  statutes  similar  to  that  of  the  former 
State.  Thus,  in  the  case  of  Clements  v.  Lioggins,  2  Alabama  514, 
as  late  as  1841,  the  court,  by  way  of  illustration,  refer  to  the  cases  of 
Buckner  v.  Stubblefield,  1  Washington,  296,  and  of  Hoomes  v. 
Smock,  ibid.  390,  decided  by  the  court  of  appeals  upon  tiie  Virginia 
statute,  a  law  more  restrictive  in  its  terms  than  is  the  Alabama  stat- 
ute, as  the  former  speaks  only  of  just  discounts  against  the  obligee, 
being  silent  as  to  payment  and  set-off,  see  3  Stats,  at  Large,  379; 
4  ibid.  276 ;  6  ibid  87 ;  12  ibid.  358,  and  acts  of  1795,  and  of  January, 
1820,  and  both  the  cases  thus  referred  to  are  instances  of  entire 
want  of  consideration,  the  writings  assigned  having  been  void  ab 

initio. 
[  *  224  ]      •  It  seems  proper  in  this  place  to  advert  to  an  opinion  of 

the  supreme  court  of  Virginia,  in  one  of  the  earlier  cases 
before  them  under  the  statute,  with  respect  to  any  change  which 
that  statute  might  have  been  supposed  to  produce  in  the  relative  sit- 
uations of  parties  to  contracts  made  assignable  thereby.  In  the  case 
of  Norton  v.  Rose,  in  1796,  reported  in  2  Washington,  the  law,  on 
page  248,  is  thus  expounded  by  Roane,  justice,  with  the  concurrence 
of  the  whole  court:  "  It  was  not  intended  to  abridge  the  rights  of 
the  obligor,  or  to  enlarge  those  of  the  assignee  beyond  that  of  suing 
in  his  own  name ;  and  since  it  is  clear  that,  prior  to  this  law,  an  orig- 
inal equity  attached  to  the  bond  followed  it  into  the  hands  of  the 
assignee,  this  law  does  not  expressly,  nor  by  implication,  destroy  that 
principle."  The  samfe  doctrine  was  ruled  in  Pennsylvania,  as  early  as 
the  year  1776,  in  the  case  of  Wheeler  v.  Hughes,  reported  in  1  Dall,  27. 
In  Pennsylvania,  bonds,  bills,  and  promissory  notes  were  by  act  of 
assembly  made  assignable,  as  promissory  notes  in  England  under  the 
3d  and  4tb  of  Anne,  but  as  the  statute  of  Pennsylvania  omitted  to 
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declare  that  those  wiitmgs  ^'  should  be  placed  upon  the  footing  of  bills 
of  exchange^"  it  was  therefore  decided  that  the  assignee  of  such 
writing  stood  in  the  same  place  as  his  obligee  or  payee,  so  as  to  let 
in  every  defalcation  which  the  obligor  had  against  him  before  notice 
of  the  assignment,  and  that  the  only  intent  of  the  act. of  assembly 
was  to  enable  the  assignee  to  sue  in  his  own  name,  and  to  prevent 
the  obligee  from  releasing  after  notice  of  assignment.  This  doctrine 
has  been  frequently  reaffirmed  in  the  same  State,  as  will  be  seen  in 
2  DalL  45;  6  Serg.  &  Bawle,  175,  and  16  ibid.  20. 

Turning  next  to  a  class  of  cases  founded  on  what  has  been  de- 
nominated the  partial  failure  of  consideration,  although  involving 
bad  faith,  breach  of  warranty,  false  and  deceitful  warranties,  false 
representations  in  the  procuring  of  contracts,  such  as  might  in  par- 
ticular aspects  extend  to  the  entire  rescission  of  contracts,  it  will  be 
seen  that  the  supreme  court  of  Alabama  have,  in  the  construction  of 
their  statute,  ruled  that  a  defence  founded  on  either  or  on  all  of  the 
facts  here  enumerated  shall  be  admissible  in  diminution  of  damages. 
And  in  allowing  this  mode  of  defence,  which  seems  to  fall  more 
strictly  within  the  import  of  the  terms  set-offs  and  discounts,  than 
objections  aimed  at  the  total  abrogation  of  contracts  can  do,  the 
courts  of  Alabama  have  acted  in  accordance  with  those  of  other 
States  in  construing  statutes  similar  to  their  own,  consistently,  too, 
with  the  principles  of  reason  and  justice  adopted  by  modem  tribu- 
nals when  acting  apart  from  statutory  provisions.  The  case  of 
Moixehead  v.  Gayle,  reported  in  2  Stewart  &  Porter,  224, 
was  *  an  action  by  the  assignee  against  the  maker  of  a  [  *  225  ] 
promissory  note,  given  for  the  price  of  a  slave  warranted 
sound.  The  defence  set  up  was  the  unsoundness  of  the  slave  at  the 
time  of  the  contract,  as  evinced  by  his  early  death  and  by  other  cir- 
cumstances. The  court  in  this  case  say,  that,  if  it  had  been  neces* 
sary  to  offer  to  return  the  slave  to  permit  this  defence,  yet  by  the 
early  and  sudden  death  of  the  slave,  the  vendee  would,  under  the  cir- 
cumstances, have  been  excused  from  making  the  offer ;  and  in  con- 
sidering the  right  of  the  vendee  to  avail  himself  of  the  defence, 
either  of  a  total  or  partial  failure  of  consideration,  the  court  are  led 
to  compare  the  principle  enunciated  in  the  case  of  Thornton  v.  Wynn, 
in  12  Wheat  183,  vnth  the  doctrine  as  laid  down  in  the  State  of 
Alabama  under  her  laws,  and  with  respect  to  the  rule  of  Thornton 
V.  Wynn  remark  as  follows :  ^  It  was  the  most  rigid  that  has  any 
where  prevailed  against  relief  by  way  of  defence  to  the  action  at 
law.  It  was  doubtless  adopted  as  a  part  of  the  system  which  ha& 
been  exploded  in  this  State  and  in  many  States  of  the  Union,  as  well 
as  in  several  of  the  English  courts,  that  a  partial  failure  of  consider- 
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ation  is  not  a  defence  to  an  action  at  law,  bvonght'to  reoover  ihe 
price  of  the  article  sold,  bnt  that  in  smch  cases  the  vendee  mast  resort 
to  his  cross  action,  which  remedy,  on  account  of  its  dilatory  nature 
and  circuitous  foorm,  is  by  thk  court,  and  many  others  of  high  author- 
ity, deemed  inconsistent  with  justice,  and  the  more  correct  rules  of 
modern  practice." 

The  earlier  case  of  Peden  v*  Moore,  reported  in  1  Stewart  & 
Porter,  71,  furnishes  a  still  more  full  exposition,  by  the  supreme 
court  of  Alabama,  of  the  rules  of  decision  deducible  from  the  law 
of  that  State.  The  action  in  Peden  v.  Moore  was  brought  to  re- 
cover the  amount  of  a  promissory  note.  The  defence  pleaded  was 
failure  of  consideration,  payment,  and  set-off; — whether  total  or 
partial  failure  of  consideration  does  not  appear  in  the  form  of  the 
pleading,  and  it  would  seem  that,  so  far  as  the  form  of  pleading 
was  involved,  the  fact  of  the  fedlure  being  total  or  partial,  was 
deemed  immaterial  by  the  courts,  and  was  a  question  of  proof, 
inasmuch  as  the  court  below  regarded  as  allowable,  and  even  as 
indispensable,  proof  of  total  failure,  whilst  the  supreme  court  de- 
cided that  proof  of  partial  failure  was  admissible,  and  that  the  ex- 
clusion of  such  proof  in  that  case  was  error  in  the  inferior  court 
The  defendant  below  moved  the  court  to  instruct  the  jury,  that, 
if  they  believed  the  consideration  had  failed,  except  to  the  amount 
which  had  been  paid,  th^  should  find  a  verdict  for  the  defendant 
This  the  court  refused,  but  instructed  the  jury,  that,  unless  a  total 

failure  of  consideration  was  proved,  they  should  find  a 
[  *  226  ]  verdict  for  *  the  plaintiff     In  reviewing  the  opinion  of  the 

court  below,  the  supreme  court  of  Alabama  say:  <'It  is 
our  policy  to  avoid  circuity  of  action,  that  litigation  may  be  stop- 
ped in  the  germ,  before  it  is  permitted  to  put  forth  its  branches. 
This  idea  is  most  strikingly  illustrated  by  our  statutes  providing 
for  arbitration  and  set-off,  as  well  as  by  the  decisions  of  our  courts. 
Now,  to  permit  a  defendant  to  allege  in  diminution  of  a  sum  sought 
to  be  recovered  by  breach  of  his  contract,  that  the  consideration  which 
induced  the  contract  on  his  part  has  particdly  failed,  would  have  the 
effect  of  making  one  action  subserve  the  purpose  of  two,  and  upon 
the  score  of  convenience  it  must  be  unimportant  to  the  plaintift* 
whether  his  recovery  is  diminished,  or  whether,  after  having  recovered 
the  entire  sum,  he  is  compelled  to  refund  a  portion  of  it ;  or,  if  im- 
portant, the  importance  would  consist  in  ending  litigation,  and  avoid- 
ing the  costs  of  the  defendant's  action.  And  surely  it  would  be  more 
compatible  with  justice,  to  permit  a  party  to  retain  that  which  ex 
equo  et  bono  cannot  be  demanded  of  him,  and  which  by  law  he  may 
recover  back ;  and  more  especially,  when  none  of  the  great  principles 
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of  right  or  the  landmarks  of  propetty  woald  be  diflturbecL    Perhaps 
it  may  be  said,  that  the  inquiry  is  too  complex  for  the  determination 
of  an  ordinary  jury.     Not  so.     There  wotdd  be  no  more  difficulty  in 
ascertaining  the  sum  to  be  deducted  from  the  defendant's  indebted-* 
ness,  than  in  admeasuring  the  quantum  of  the  damages  sustained  in 
an  action  for  a  false  wananty,  or  for  a  deceit     In  either  case,  the 
jury  will  naturally  inquire  the  sum  which  was  agreed  to  be  paid, 
and  to  what  extent  the  consideration  is  deficient ;   so  that  the  ob« 
stacles  to  the  achievement  of  justice  will  not  be  greater  in  the  one 
instance  than  in  the  other.     We  are  entirely  aware  of  the  decisions 
which  inhibit  the  defence  even  of  a  total  fedlure  where  there  is  a 
warranty  on  which  the  defendant  may  have  his  remedy.     These  de- 
cisions doubtless  proceed  upon  the  principle,  that  the  warranty  is  a 
subsisting  contract,  and  the  damages  sustained  by  its  breach  unliqui- 
dated.    We  consider  them,  however,  so  far  shaken,  if  not  overruled 
as  to  leave  the  question  open   for   examination.     Upon   authority, 
both  in  point  of  respectability  and  numbers,  it  is  clearly  provable 
that,  where  fraud  enters  into  the  transaction,  it  is  competent  for  the 
defendant,  upon  proof  of  it,  to  show  a  defect  in  the  consideration 
in   diminution  of  damages.     This  qualified  admission  of  the  de- 
fence originated  from   the   rule,  that  fraud   avoids  the  contract  ab 
imiio.    In  point  of  justice,  we  can  discover  no  sufficient  reason  for 
permitting  the  defence  to  be  set  up  where  there  is  a  fraud  in  the 
transaction,  and  in  d^iying  it  when  there  is  a  false  warranty 
*  unaccompanied  by  firaud.     In  either  case,  it  is  the  duty  of   [  *  227  ] 
the  jury  to  graduate  the  plaintiff's  recovery  by  the  injury 
which  the  defendant  has  sustained ;   for  the  old  common-law  notion, 
that  firaud  so  vitiated  every  contract  which  partook  of  it  as  not  to 
allow  of  a  recovery,  though  it  but  partially  impaired  the  benefit 
which  the  defendant  expected  to  derive,  has  been  exploded ;  more 
recent   authority  only  allowing  it  to  go  in  reduction  of  damages. 
The  cases  of  Poulton  v.  Lattimore,  9  Barn.  &  Cress.  259,  of  Ger- 
maine  v.  Burton,  3  Starkie,  33,  and  Miller  v.  Smith,  1  Mason,  437, 
are  cases  in  which  the  defendant  had  the  plaintiff's  warranty,  yet 
this  drcumstance  is  not  considered  by  the  courts  which  decided  them 
as  interposing  an  obstacle  to  the  defence !"    The  court,  in  conclusion, 
with  respect  to  this  defence,  remark:    '^Believing,  therefore,  that 
the  greater  benefit  would  result  from  its  toleration,  we  are  of  opinion, 
that  wherever  a  defendant  can  maintain  a  cross  action  for  damages 
on  account  of  a  defect  in  personal   property  purchased  by  him,  or 
of  a  non-compliance  by  the  plaintiff  with  his  part  of  the  contract, 
be  may,  in   defence  to   an   action  upon  his  note  made  in  conse- 
quence of  sui^h  purchase  or  contract,  claim  a  deduction  correspond* 
ing  with  the  injury  he  has  sustained." 
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These  copious  extracts  from  the  opinions  of  the  supreme  court  of 
Alabama  are  thought  to  be  warranted,  not  only  on  account  of  the 
intrinsic  force  of  the  reasoning  they  contain,  but  still  more  so,  per- 
haps, from  the  fact  that  they  present  the  best  and  most  authoritative 
interpretation  of  the  statutes  they  are  meant  to  expound,  as  well 
as  of  the  policy  in  which  those  statutes  have  had  their  origin.  But 
beyond  the  influence  and  effect  of  these  decisions  as  expositions  of 
local  law,  they  may  be  regarded  as  coincident  with  the  doctrines 
promulged  by  the  highest  tribunals  of  a  portion  at  least  of  the 
States  of  the  Union,  and  as  not  conflicting,  in  principle,  at  least,  with 
some  of  the  later  opinions  of  the  English  bench.  By  the  earlier  Eng- 
lish decisions  the  following  principles  appear  to  have  been  inflexibly 
ruled,  namely :  That  whenever  a  contract  was  tainted  by  £raud,  it 
never  could,  if  this  were  shown,  be  made  the  foundation  of  a  recovery 
to  any  extent,  but  must  be  set  aside  in  toto*  That  in  all  instances 
wherein  a  party  was  injured  either  by  a  partial  failure  of  considera- 
tion for  the  contract,  or  by  the  non-falfllment  of  the  contract,  or  of  a 
warranty,  the  person  so  injured  could  not  defend  himself,  in  an  action 
on  the  contract,  by  proving  these  facts,  but  could  find  redress  only  in 
a  cross  action  against  the  plaintiff.  These  rules  of  the  common-law 
courts  appear  to  have  yielded  materially  to  the  influence  of  common 
sense  and  common  convenience.  An  example  of  this  may 
.  [  *  228  ]  be  *  perceived  in  the  permission  given  in  cases  where  a  re- 
covery is  sought  upon  the  principle  of  quarUum  meruit^  to 
set  up  as  a  defence  that  the  plaintiff  has  unfairly,  or  injuriously,  or 
imperfectly  fulfilled  his  obligations  towards  the  defendant,  and  that 
he  should  in  such  cases  recover  so  far  only  as  he  could  prove  a  meri- 
torious performance ;  admitting,  in  these  instances  at  least,  the  de- 
fence founded  on  discount  or  on  a  partial  failure  of  consideration,  or 
a  dishonest  performance.  See  the  cases  of  Basten  v*  Butter,  7  East, 
479 ;  of  Farnsworth  v.  Garrard,  1  Camp.  38 ;  of  Denew  v.  DavereU, 
3  Camp.  451 ;  of  Poulton  v.  Lattimore,  9  Barn.  &  Cress.  259.  In  the 
case  of  King  v.  Boston,  7  East,  481,  on  a  note,  the  plaintiff  had  sold 
a  horse  to  the  defendant,  warranted  sound,  for  twelve  guineas,  of 
which  the  defendant  had  paid  three.  In  fact,  the  horse  was  not 
sound,  and,  the  defendant  refusing  to  pay  more,  this  action  was 
brought  for  the  value  of  the  horse  to  recover  the  difference.  It 
was  proved  that  the  horse  at  the  time  of  the  sale  was  not  worth 
more  than  XI  Us.  6d,j  and  that  the  defendant  had  sold  him  for  JCl 
10^.  Lord  Kenyon  held  that  the  plaintiff  could  only  recover  the  value, 
and  more  having  been  paid  him  by  the  defendant,  he  nonsuited  the 
plaintiff.  Caswell  v.  Coare,  1  Taunton,  566,  was  an  action  upon  a 
warranty  of  a  horse.     It  was  ruled  in  this  case,  that,  if  the  horse  i& 
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Dot  letnrned,  the  measure  of  damage  is  the  difference  between  his 
true  value  and  the  price  given,  which  may  be  shown.  Indeed,  the 
ground  on  which  the  English  judges  have  restricted  this  species  of 
defence  to  cases  of  quantum  meruit  implies  the  admission,  that  there 
is  nothing  in  the  character  of  the  defence  itself,  with  respect  to  ex- 
press undertakings,  that  is  inconsistent  with  justice  or  with  the  true 
obligations  and  duties  of  the  contracting  parties.  The  objection  is 
this, — that  if  in  suits  on  contracts  for  specific  undertakings,  and  for 
stipulated  compensation,  the  defendant  could,  under  the  general  issue, 
be  let  in  to  show  either  failure  of  consideration  or  non-performance, 
the  plea  not  disclosing  either  ground,  would  effect  a  surprise  upon 
the  plaintiff;  but  that  where,  as  on  a  quantum  meruit^  the  plaintiff 
was  to  show  a  meritorious  cause  of  recovery,  he  must  come  prepared 
to  encounter  any  and  all  objections  in  conflict  with  the  position  he 
assumes  and  must  maintain.  With  all  the  respect  due  to  the  learned 
men  by  whom  this  distinction  is  made,  it  may  be  permitted  to  doubt 
whether  it  is  not  perhaps  more  apparent  and  technical  than  real ;  for 
it  may  be  asked,  whether  in  cases  of  contracts  for  specific  perform- 
ances and  for  stipulated  equivalents,  the  plaintiff  is  not  equally  bound 
to  prove  an  honest  performance, — such  a  one  as  comes  up 
to  the  equivalent  promised  by  the  •defendant?  Indeed,  it  [  *  229  ] 
would  seem,  80  far  as  danger  of  surprise  is  to  be  apprehend- 
ed, that  where  the  rights  and  duties  of  parties  were  set  forth  in  the 
contract,  and  in  the  pleadings  founded  upon  the  contract,  there 
would  be  less  danger  of  surprise  than  there  possibly  could  be  in  in- 
stances where  the  forms  of  proceeding  indicated  neither,  but  where 
every  thing  was  left  open  to  contest  at  the  trial. 

The  remarks  of  some  of  the  English  judges  appear  to  be  pecu- 
liarly applicable  to  this  view  of  the  subject  Lavnrence,  J.,  in  Basten 
V,  Butter,  7  East,  484,  speaking  of  the  distinction  attempted  between 
a  quantum  meruit  and  other  forms  of  action,  says :  ^'  The  rule  laid 
down  by  Mr.  Justice  BuUer  may  be  a  good  one,  if  the  plaintiff  has 
had  no  notice  of  the  kind  of  defence  intended  to  be  set  up  against 
his  demand.  But  even  there,  if  the  plaintiff  have  previous  notice 
that  the  defendant  means  to  dispute  the  goodness  or  value  of  the 
woik  done,  I  think  the  defendant  ought  to  be  let  in  to  his  de- 
fence. For,  after  all,  considering  the  matter  fairly,  if  the  work  stip- 
olated  for  at  a  certain  price  were  not  properly  executed,  the  plaintiff 
would  not  have  done  that  which  he  woi]dd  have  engaged  to  do,  the 
doing  of  which  would  be  the  consideration  for  the  defendant's  prom- 
ise to  pay,  and  the  foundation  on  which  his  claim  to  the  price  stipu- 
lated for  would  rest;  and  therefore,  especially  if  he  should  have 
notice  that  the  defendant  resists  payment  on  that  ground,  he  ought 
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Ijo  come  prepared  with  proof  that  the  work  was  properly  done." 
And  Le  Blano,  J.,  remarked :  ^  I  think  that  in  either  case  the  plain- 
tiff must  be  prepared  to  show  that  his  work  was  properly  done,  if  that 
be  disputed,  in  order  to  prove  that  he  is  entitled  to  his  reward ;  other- 
wise he  has  not  performed  "that  which  he  undertook  to  do,  and  the 
consideration  fails.  And  I  think  it  is  competent  to  the  defendant  to 
enter  into  such  a  defence,  as  well  where  the  agreement  is  to  do  the 
work  for  such  a  sum,  as  where  it  is  general  to  do  such  work.  K  a 
man  contracted  with  another  to  build  him  a  house  for  a  certain  sum, 
it  surely  would  not  be  sufficient  for  the  plaintiff  to  show  that  he  had 
put  together  such  a  quantity  of  brick  and  timber  in  the  shape  of  a 
house,  if  it  could  be  shown  that  it  fell  down  the  next  day,  but  that 
he  had  done  the  stipulated  work  according  to  his  contract  And  it  is 
open  to  the  defendant  to  prove  that  it  was  executed  in  such  a  manner 
as  to  be  of  no  value  at  all  to  him,  or  not  to  be  of  the  value  claimed." 
It  would  seem,  then,  to  be  fairly  deducible  from  the  reasoning  of 
the  English  judges,  from  the  case  of  Basten  v.  Butter,  in  7  East,  de- 
cided in  1806,  to  that  of  Poulton  v.  Lattimore,  9  Barn.  &  Cress., 

ruled  in  1829,  that  this  defence  would  by  those  judges  them- 
[  *  230  ]  selves  *  be  deemed  permissible,  whenever  it  could  be  alleged 

without  danger  of  surprise,  and  consistently  with  safety 
to  the  real  rights  of  tiie  parties ;  and  it  appears  to  be  a  deduction 
equally  regular,  that,  where  notice  of  the  defence  was  given,  either 
by  pleading  or  by  any  other  effectual  proceeding,  neither  surprise  nor 
any  other  invasion  of  the  rights  of  the  parties  could  occur,  or  be  rea- 
sonably apprehended.  But  however  the  rule  laid  down  by  the  courts 
in  England  should  be  understood,  it  has  repeatedly  been  decided  by 
learned  and  able  judges  in  our  own  country,  wh6n  acting,  too,  not  in 
virtue  of  a  statutory  license  or  provision,  but  upon  the  principles  of 
justice  and  convenience,  and  with  the  view  of  preventing  litigation 
and  expense,  that  where  fraud  has  occurred  in  obtaining  or  in  the 
performance  of  contracts,  or  where  there  has  been  a  failure  of  consid- 
eration, total  or  partial,  or  a  breach  of  warranty,  fraudulent  or  other- 
wise, all  or  any  of  these  facts  may  be  relied  on  in  defence  by  a  party, 
when  sued  upon  such  contracts,  and  that  he  shall  not  be  driven  to 
assert  them  either  for  protection  or  as  a  ground  for  compensation  in 
a  cross  action.  Thus,  in  the  case  of  Runyan  v.  Nichols,  11  Johns. 
547,  the  supreme  court  of  New  York  decide  that,  in  an  action  upon 
an  attorney's  bill,  the  defendant  might  give  evidence  of  neglect  of 
duty  on  the  part  of  the  plaintifi^  if  this  defence  was  set  up  by  plea, 
or  after  a  notice  to  the  same  effect  given  to  the  plaintiff  before  the 
trial.  In  Beecker  v.  Vrooman,  13  Johns.  302,  it  was  decided  by  the 
same  court  that,  in  an  action  for  the  price  of  a  chattel,  the  defendant 
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may  prove  a  deceit  in  the  sale,  and  that  the  chattel  was  of  no  yalne, 
and  thus  defeat  the  plaintiff's  action  ;  or,  if  the  defect  prodnce 
merely  a  partial  dimination  of  the  value,  he  may  show  that  in  miti- 
gation of  damages.  In  the  case  of  Sill  v.  Rood,  15  Johns.  230, 
which  was  an  action  on  a  promissory  note  given  for  the  price  of  a 
chattel,  the  defendant  was  allowed,  under  the  general  issue,  to  show 
deceit  in  the  sale.  And  it  was  holden  further,  that  a  promissory 
note  given  for  the  price  of  a  chattel  represented  to  be  valaable,  when 
in  truth  it  was  of  no  value,  is  without  consideration  and  void.  In 
the  case  of  Grant  v.  Button,  14  Johns.  377,  the  suit  was  for  the  price  of 
work  and  labor,  and  it  was  ruled  that  the  defendant,  in  order  to  reduce 
the  amount  of  the  plaintiff's  claim,  might  show  that  the  work  was  not 
done  faithfully  and  in  a  workmanlike  manner.  This,  too,  was  the 
case  of  a  contract  for  an  agreed  price.  In  Spalding  v.  Vandercook, 
2  Wendell,  433,  Chief  Justice  Savage,  in  delivering  the  opinion  of 
the  court  says :  ^  In  Beecker  v.  Vrooman,  13  Johns.  302,  it  is  settled 
that  deceit  in  a  sale  of  a  chattel  may  be  shown  in  bar  or 
in  mitigation."  The  doctrine  *  of  the  cases  just  cited,  de-  [  *  231  ] 
daced  from  principles  of  justice  and  from  the  beneficial  pur- 
pose of  preventing  circuity  of  action,  would  seem  to  apply  with 
decisive  influence  tb  subjects  falling  within  the  range  of  a  polity  by 
which  those  doctrines  were  peculiarly  and  authoritatively  commended. 
We  cannot  doubt,  therefore,  after  a  full  examination  of  the  questions 
on  this  record,  that,  under  the  provisions  of  the  statute  of  Alabama 
pleaded  in  this  case,  the  plaintiff  in  error  had  the  right  to  rely  in  his 
defence,  either  upon  a  fraud  practised  on  him  in  the  formation  of  his 
contract,  or  on  a  false  or  fraudulent  warranty,  or  on  a  total  or  partial 
failure  of  the  consideration  on  which  the  contract  was  entered  into 
by  him,  or  on  any  payments,  discounts,  or  set-offs,  in  the  language 
of  the  statute,  '^  made,  had,  or  possessed  by  him,"  provided  that  the 
last  three  grounds  of  defence  shall  have  come  into  existence,  and 
been  justly  belonging  to  the  plaintiff  in  error,  before  he  had  notice 
of  the  assignment  of  his  obligation. 

A  doubt  has  been  suggested  as  to  the  power  of  the  plaintiff  in 
eiror  to  defend  himself,  by  reason  either  of  fraud  or  of  failure  of  con- 
sideration, —  a  doubt  arising,  not  from  any  want  of  verity  of  the 
facts  in  either  of  those  averments,  but  from  the  form  of  the  pleadings 
in  the  cause.  Thus,  it  is  said  that,  if  he  designed  to  avoid  the  con* 
tract  for  fraud,  he  should  have  averred  his  disclaimer  immediately  on 
a  discovery  of  the  fraud,  and  his  proffer  to  restore  the  property  to  the 
defendant  in  error,  which  it  is  thought  the  plea  has  not  done.  Sec 
ondly,  it  has  been  supposed  that,  if  a  diminution  of  the  price  alone 
was  intended,  the  plea  should  not  have  concluded  with  avenring  thai 
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the  writing  waB  procured  by  fsdse  and  firaudolent  representations,  and 
was  therefore  void ;  or  with  a  general  prayer  for  judgment  whether 
the  defendant  below  shodd  be  charged,  &c.  With  respect  to  pleas 
in  bar,  it  may  be  premised  that  they  are  never  construed  with  the 
severity  which  is  applied  in  "testing  pleas  that  are  merely  dilatory. 
If,  by  rational  intendment,  they  meet  the  cause  of  action,  or,  in  the 
quaint  phrase  of  the  old  writers,  they  are  certain  to  a  general  intent, 
they  are  deemed  sufficient.  If  their  structure  merely,  and  not  their 
substance,  is  to  be  assailed,  this  must  be  done  by  a  special  demurrer, 
a  proceeding  by  no  means  favored,  as  it  has  rarely  any  real  relation  to 
the  merits  of  the  controversy.  The  averments  in  this  plea,  with  respect 
to  the  readiness  to  return  the  property,  are  these :  First,  that  the  de- 
fendant below  resided  at  a  greater  distance  than  three  hundred  miles 
from  the  plaintiff^  and  in  a  different  State.     Secondly,  that,  from  the 

time  at  which  the  defendant  below  discovered  the  unsonnd- 
[  *232  ]  ness  of  the  fillies,  and  the  falsehood  of  *  their  pedigree,  he 

was  ready  and  willing  and  desirous  to  return  them,  emd 
would  have  returned  them  to  the  plaintiff  if  he  had  had  an  opportu- 
nity of  so  doing,  which  he  had  not.  The  law  requires  of  no  man 
that  which  is  unreasonable  or  impracticable.  Lex  neminem  cogit  ad 
vana  seu  impossibilia.  In  this  case,  the  defendant  below  avers  his 
want  of  power  to  rid  himself  of  that  which  he  also  avers  had  been 
fraudulently  imposed  upon  him,  and  the  plaintiff  by  his  demurrer  ad- 
mits the  fact,  and  "the  character  of  the  fact,  as  set  out  in  the  plea. 
But  it  has  been  said  that  the  defendant  below  might  have  tendered  a 
return  of  the  property  by  notice  through  the  post-office,  and  was 
therefore  bound  to  do  so.  It  may  be  inquired  whether  this  position 
does  not  involve  a  petitio  principiu  Does  not  the  averment  of  abso- 
lute destitution  of  the  power  to  return  the  property  imply  the  absence 
of  all  the  means  leading  to  that  measure,  and  carry  with  it  the  necea* 
sary  inference  of  ignorance  of  the  locality  of  the  plaintiff,  or  of  his 
post-office  ?  A  letter  directed  to  the  State  of  Tennessee,  generally, 
or  to  some  place  more  than  three  hundred  miles  from  the  defendant 
below,  and  in  a  different  State,  might,  and  probably  would,  havo 
been  as  unavailable  for  any  practical  purpose  as  a  letter  addressed  to 
the  State  of  New  Hampshire.  The  plaintiff  in  error  has  averred  his 
inability  to  return  the  property,  and  the  defendant  in  error  admits  the 
truth  of  the  averment.  But  the  objection  to  this  issue  in  law  is  prop- 
erly applicable  only  to  that  aspect  of  the  case  which  places  the  rights 
of  the  plaintiff  below  exclusively  on  the  ground  of  a  total  rescission 
of  the  contract.  If  the  purchaser  chose  to  retain  the  property,  and 
either  to  sue  upon  the  warranty  of  pedigree  and  soundness,  or  to  de- 
fend himself  upon  the  ground  of  difference  between  the  true  and  the 
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pretended  valae  of  the  property,  he  was  bound  neither  to  give  imme* 
diate  notice  nor  to  tender  a  retom  of  the  property ;  he  wonld  be  per- 
mitted to  disconnt  the  difference  between  the  resil  and  the  simulated 
value.  But  here  the  difficulty  already  mentioned  is  suggested, 
namely,  that  this  defence  is  inconsistent  with  the  conclusion  of  the 
plea,  which  says,  *^  and  said  defendant  saith,  that  the  said  sealed  note 
or  writing  obligatory  was  obtained  from  him  by  the  said  Newsom,  by 
false  and  firaudulent  representations  as  aforesaid,  and  is  therefore 
fraudulent  and  void  in  law,  wherefore  said  defendant  prays  judgment 
whether  he  ought  to  be  charged  with  said  debt^"  &c.  This  conclu- 
sion is  said  to  call  for  an  entire  rescission  of  the  contract,  as  founded 
in  fraud,  and  cannot  be  reconciled  with  the  facts  previously  stated 
as  constituting  a  cause  for  partial  relief. 

We  have  already  said  that  pleas  in  bar  are  to  receive,  if 
not  •  a  liberal,  certainly  not  a  narrow  and  merely  technical  [  *  233  ] 
construction ;  and  we  will  further  observe  that^  if  the  difficulty 
suggested  be  sound,  there  never  could  be  a  defence  in  mitigation  of 
damages  where  there  should  be  alleged  fraud  in  the  inception  of  the 
contract,  or  where  there  should  be  a  false  or  deceitful  warranty,  how- 
ever vnlling  the  defendant  might  be  to  accept  the  difference  between 
the  real  and  the  pretended  value,  and  however  circumstances  might 
place  it  beyond  his  power  to  return  the  property.     The  injured  party 
would  in  all  cases  be  driven  to  repudiate  the  whole  contract,  or  to  go 
without  compensation.     This  course,  however,  we  have  seen,  is  in 
contravention  of  the  current  of  decisions  which  admit  of  the  defence 
in  mitigation  of  damages.    But  pleas  in  bar  are  always  construed 
according  to  their  entire  subject-matter,  and  will  be  sustained  accord- 
ingly, as  taken  altogether,  and  will  not  be  determined  by  a  disjoining 
of  tiieir  members,  or  by  laying  stress  on  what  may  be  immaterial 
It  seems,  moreover,  that  the  prayer  for  judgment,  or  conclusion  of 
such  pleas,  is  not  considered  as  essential  to  thein  /alidity.     Thus  it  is 
stated  by  Chitty,  vol.  L  p.  558,  speaking  of  pleas  in  bar,  <^  that  this 
prayer,  before  the  recent  rule,"  (alluding  to  the  roles  of  pleading 
adopted  in  England  in  the  4th  of  William  IV.)  ^  ought  properly  to 
have  corresponded  with  and  been  founded  upon  the  commencement 
of  the  plea,  and  the  effect  of  the  matter  contained  in  the  body  of  it; " 
but,  continues  this  author,  <^  as  the  court  would  ex  officio  give  judg* 
ment  in  favor  of  the  defendant  according  to  the  substance  of  the 
plea,  without  reference  to  the  conclusion,  an  error  with  regard  to  the 
prayer  of  judgment  in  the  concluding  part  of  the  plea  was  not  mate- 
rial, except  in  the  case  of  a  plea  in  abatement."     In  the  case  of  The 
King  V.  Shakespeare,  10  East,  87,  upon  a  demurrer  to  a  plea  in 
abatement,  Lord  EUeuborough  said :  '^  Praying  judgment  of  the  in- 
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dictment  means  no  more  than  praying  judgment  on  tiie  indictment : 
and  if  this  were  the  case  of  a  plea  in  bar,  the  conrt  would  giTe  that 
judgment  whichi  upon  the  whole  record,  appeared  to  be  the  proper 
judgment,  though  not  prayed  for  by  the  party.  But,  in  abatement, 
the  court  will  give  no  other  than  the  proper  judgment  prayed  for  by 
the  party ;  and,  without  the  defendant  prays  a  particular  and  proper 
judgment  in  abatement,  the  court  are  not  bound  to  gire  the  proper 
judgment  upon  the  whole  record,  as  they  would  be  in  the  case  of 
pleas  in  bar/'  In  Attwood  v.  Davis,  1  Barn.  &  Aid.  173,  it  is  said 
by  Bayley,  J.,  that  <'  there  is  a  distinction  between  a  plea  in  bar  and 
a  plea  in  abatement ;  in  the  former,  the  party  may  have  a  right  judg^ 
ment  upon  a  wrong  prayer,  but  not  in  the  latter."  In  the 
[  *  234  ]  case  of  Rowles  v.  Lusty,  *  4  Bingham,  428,  upon  a  writ  of 
entry,  it  was  ruled  that  the  prayer  for  judgment  for  the  mes- 
suages and  land  in  the  count  did  not  vitiate  the  plea,  notwithstand- 
ing the  commencement  of  the  plea  applied  only  to  the  messuages 
and  parcel  of  the  land.  And  in  this  last  case,  The  King  v.  Shakes- 
peare and  Attwood  v.  Davis  are  cited  as  authority. 

But  again,  (and  this  appears  to  give  a  conclusive  answer  to  any 
objection  to  the  admission  here  of  proofs  in  diminution  of  damages,) 
if  we  must  treat  this  case  according  to  the  strictest  rules  of  pleading, 
it  might  be  said  that  the  plea  averring  the  note  to  have  been  ob- 
tained by  firaud,  which  is  admitted  by  the  demurrer,  would  be  suffi- 
cient to  entitle  the  defendant  below  to  a  judgment  on  a  declaration 
counting  merely  on  the  note,  without  regard  to  the  question  of  total 
or  partial  rescission  of  the  original  contract.  And  then,  if  the  plain- 
tiff could  be  entitled  to  recover  at  all,  it  must  be  on  a  count  on  the 
original  contract,  or  on  a  qtumtum  vaiebat  for  the  thing  sold.  And 
this  would  open  the  entire  range  of  inquiry  as  to  the  character  of  the 
contract,  and  as  to  what  in  truth  constituted  the  quantum  vaiebat  on 
which,  if  on  any  thing,  the  plaintiff  could  found  himself. 

Upon  this  branch  of  the  case,  we  think  the  matter  averred  in  the 
special  plea  of  the  defendant  below  was  legitimately  pleaded  under 
the  statute,  and  with  sufficient  certainty  and  pertinence  to  authorize 
a  defence  on  the  grounds  of  a  false  and  deceitful  warranty,  or  of  a 
partial  failure  of  consideration,  and  that  he  should  have  been  let  in 
to  sustain,  if  he  could,  such  a  defence  before  the  jury.  We,  there- 
fore, consider  the  judgment  of  the  district  court  to  be  eiioneous,  and 
do  adjudge  that  the  same  be  reversed,  and  that  this  cause  be  re- 
manded to  that  court,  with  instructions  to  cause  an  issue  to  be  made 
up  on  the  special  plea  filed  by  the  defendant  below,  under  the 
statute  of  Alabama,  and  a  venire  facias  to  be  awarded  to  try  that 
issue. 
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NsLaoNy  J.,  disBented. 

I  am  obliged  to  dissent  from  the  judgment  of  the  court  in  this 
case.  I  agree  to  the  principles  of  law,  generally,  as  expounded  in 
the  opinion  delivered  ;  but  cannot  agree  to  the  application  that  has 
been  given  to  them  in  deciding  the  case. 

The  defence  tnms  upon  the  effect  of  the  pleas,  as  there  is  a  demiu<- 
rer  to  each  of  them. 

The  first  sets  up  fraud  in  the  sale  of  the  fillies  in  two  particulars , 
namely,  first,  in  representing  that  they  were  raised  by  the  vendor 
and  were  sound,  when,  in  fact,  they  were  not  raised  by  him,  and 
were  knowingly  unsound.  Second,  that  they  were  of  a  particular 
pedigree,  which  is  set  fcnrth,  when  in  fact  they  were  not,  and  that 
well  known  to  the  vendor.  The  plea  further  avers,  that  the  fillies 
were  purchased  upon  the  faith  of  these  representations,  and  then 
oondudes  that  the  sealed  note  given  for  the  purchase-money  was 
obtained  by  firaud,  and  is  void  in  law. 

The  second  plea  is  like  the  first,  with  the  addition  of  an  attempt 
to  account  for  the  omission  to  return,  or  to  offer  to  return,  the  fillies 
on  the  discovery  of  the  fraud.  To  this  end  it  is  averred,  that  the 
vendee  resided  some  three  hundred  miles  distant ;  that  the  defendant 
did  not  discover  the  extent  of  the  unsoundness  until  the  fall  after  the 
purchase,  (which  was  made  in  February,  1839,)  and  that  he  did  not 
learn  their  pedigrees  till  the  fall  of  1839,  or  winter  of  183&-40 ;  that 
from  the  time  of  the  discovery  of  the  fraud  he  was  ready  and  willing, 
and  desirous,  to  return  the  fillies,  if  he  had  had  an  opportunity, 
which  he  had  not ;  and  that,  from  the  discovery  of  the  fraud  down  to 
their  death,  which  happened  in  the  winter  and  spring  of  1840,  he 
was  ready  and  willing  to  return  them. 

Now,  there  were  two  lines  of  defence  to  this  action  for  the  pur- 
chase money,  either  of  which  it  was  competent  for  the  defendant  to 
avail  himself  of  by  proper  pleadings,  as  has  been  fully  shown  in  the 
opinion  of  ray  brother  Daniel,  and  need  not  be  repeated ;  namely, 
first,  a  rescindment  of  the  contract  of  sale,  and,  second,  a  failure  of 
consideration  in  whole  or  in  part  Either  of  these  grounds  was 
avaOable  against  the  action,  if  fraud  had  been  committed  in  the  sale. 
But  they  stand  on  different  principles,  and  depend  upon  a  different 
state  of  facts. 

As  to  the  first,  the  rescindment,  which,  of  course,  goes  to  the  whole 
cause  of  action,  as  the  contract  is  avoided  altogether,  it  is  indispen- 
sable that  the  defendant  should  return,  or  tender  a  return,  of  the 
property,  within  a  reasonable  time  after  the  discovery  of  the  fiuud. 
And  in  this  respect  the  law  holds  him  to  a  strict  compliance  with  the 
mie;  he  is  not  permitted  to  wait,  and  speculate  upon  the  chances 
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whether  it  would  be  best  to  return  the  property,  and  avoid  the  con- 
tract entirely,  or  to  affirm  it,  and  seek  indemnity  by  way  of  damages. 
He  must  make  his  election  at  once. 

Now,  which  of  these  grounds  of  defence  has  tiie  defendant  sought 
to  maintain  by  his  pleas  ?  Clearly,  a  rescindment  of  the  contract 
The  first  relies  upon  the  fraud  itself  sis  an  avoidance,  —  the  second, 
the  fraud,  with  an  attempt  to  account  for  the  omission  of  the  ofifer  to 
return.  The  first  seeks  to  avoid  the  contract,  and*  still  keep  the 
property ;  the  second  superadds  a  willingness  to  return.  Both  are 
defective,  for  want  of  the  element  essential  to  this  line  of  defence, 
namely,  a  return,  or  an  offer  to  return,  the  property.  The  first  omits 
the  averment  entirely,  and  the  averment  in  the  second  is  altogether 
defective. 

The  fillies  were  kept  several  months,  as  is  admitted  in  the  plea, 
after  the  discovery  of  the  fraud ;  and  as  to  the  distance  of  the  vendor 
from  the  defendant,  and  difficulties  in  his  way  of  tendering  a  return, 
the  answer  is,  the  riiie  of  law  imposes  all  that  burden  upon  him,  as  a 
condition  of  rescindment.  And  if  he  is  imable  to  comply  with  it,  it 
is  his  misfortune,  so  far,  at  least,  as  it  may  compel  him  to  resort  to 
some  other  ground  of  defence.  Certainly,  it  will  afford  no  reasoi. 
able  ground  for  avoiding  the  contract,  and,  at  the  same  time,  keeping 
the  property. 

A  return,  or  an  offer  to  return,  on  the  discovery  of  the  fraud,  is  an 
indispensable  element  of  the  rule,  and  without  which  there  can  be 
no  rescindment  A  willingness  to  return,  or  a  desire  to  return,  un- 
communicated  to  the  vendor,  will  not  do,  and  has  no  authority  in 
the  law. 

The  defence,  then,  must  rest  upon  the  failure  of  consideration,  and 
which,  I  agree,  is  available  to  the  defendant,  whether  it  goes  to  the 
whole  or  in  part,  according  to  the  law  of  Alabama,  as  well  as  the 
laws  of  most  of  the  States,  and  latterly  in  the  English  courts. 

But  the  question  here  is,  not  whether  this  is  a  good  defence  to  the 
action,  but  whether  the  defence  is  that  set  up  by  the  pleas.  The 
only  questions  here  arise  upon  them.  We  are  confined  to  the 
grounds  of  defence  as  there  set  forth,  and  as  there  to  be  found,  and 
to  no  others.  And,  as  I  think  I  have  already  shown,  these  place  the 
defence  upon  the  principle  of  the  right  to  rescind  the  contract,  to 
repudiate  it  altogether,  denying  any  and  every  obligation  under  it 

The  other  ground  of  defence  admits  the  contmct,  but  seeks  to 
diminish  the  extent  or  amount  of  the  liability  for  the  want  of,  or  for 
a  defect  in,  the  consideration  upon  which  it  is  founded.  There  is  an 
appropriate  plea  for  a  defence  of  this  description,  and  it  is  settled  in 
the  courts  of  Alabama,  that,  under  a  plea  of  failure  of  consideration, 
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a  partial  failure  may  be  proved  in  abatement  of  the  purchase-money. 
There  are  several  cases  to  this  effect  1  Stewart  &  Porter,  71,  226, 
242;  3  ibid.  98;  3  Stewart,  169, 170. 

If  the  defendant  intended  to  reply  upon  a  failure  of  consideration 
as  a  ground  of  defence,  there  was  a  plea  at  hand  according  to  the 
practice  of  the  courts  of  that  State.  He  need  only  have  put  in  that 
plea,  and  given  evidence  of  a  total  or  partial  failure.  But  the  truth 
is,  this  is  not  the  defence  set  up,  or  intended  to  be  set  up,  but  one 
going  to  the  root  of  the  contract  itself,  —  a  resdndment  of  it.  And 
what  I  object  is,  having  failed  to  maintain  his  pleas  in  that  aspect, 
for  want  of  a  sufficient  averment  of  an  offer  to  return  the  property, 
that  they  shall  be  converted  into  pleas  of  failure  of  consideration ; 
thus,  in  effect,  holding  them  good  in  form  for  either  line  of  defence  — 
an  avoidance  of  the  contract  by  a  return,  or  offer  to  return,  or  failure 
of  consideration  —  in  all  cases  of  fraud  in  the  sale  of  property.  A 
plea  defective  as  a  rescindment  of  the  contract  in  a  single  particular, 
namely,  the  offer  to  return^  is  transmuted  into  a'  good  plea  of  want 
of  failure  of  consideration. 

I  fe€ur  the  decision  will  tend  to  unsettle  principles  and  confound 
weU-established  rules  of  pleading,  so  essential  to  the  trial  of  causes 
onderstandingly,  and  in  the  orderly  and  methodical  administration 
of  justice. 

.  For  these  reasons,  I  have  felt  compelled  to  enter  my  dissent  to  the 
judgment  of  the  court 

11  H.  461;  14  H.  484;  aO  H.  149. 


Htram  Benner,  Joseph  B.  Browne,  and   Salisburt   Halet,  As* 
signees  of  Eleazer  P.  Hunt,  Appellants,  v.  Joseph  Y.  Porter. 

9  H.  235. 

Upon  the  admission  of  Florida  into  the  Union,  March  3, 1845,  (5  Stats,  at  Large,  742,)  the 
jarisdiction  of  the  territorial  courts,  established  by^  cong;rcss  in  that  territory,  ceased,  and 
a  decree,  made  by  the  district  court  of  the  territory,  in  a  sait  commenced  March  24, 1846, 
was  rerersed  for  want  of  jarisdiction  and  a  mandate  sent  to  the  district  coart  of  the  State, 
pnrraant  to  the  acu  of  Febroary  22  and  23, 1847,  (9  Stats,  at  Laige,  128, 131.^ 

The  case  is  stated  in  the  opinion  of  the  coart» 

WestcoUj  and  GUpin^  for  the  appellants. 

Jbnei,  contnu 

•  Nelson,  J.,  delivered  the  opinion  of  the  conrt  [  *  239  ] 

VOL.   XVIII.  11 
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This  is  an  appeal  from  the  district  coiirt  of  Hie  southern  district  of 
the  State  of  Florida. 

Joseph  Y.  Porter,  the  appellee,  filed  a  libel  in  admiralty,  on  the 
24th  of  March,  1846,  against  the  respondents,  in  the  sapericnr  court 
for  the  southern  district  of  the  territory  of  Florida,  for  the  proceeds 
of  the  sloop  Texas,  charging  that  he  had  furnished  suppUes  and 
stores  to  the  master,  at  the  port  of  Key  West,  while  she  was  en« 
gaged  in  the  business  of  wrecking  upon  the  Florida  coast,  and  on 
the  high  seas. 

The  respondents,  among  other  grounds  of  defence,  denied  the 

jurisdiction  of  the  court     As  the  conclusion  at  which  we 

[  *  240  ]  *  have  arrived,  upon  this  branch  of  the  defence,  disposes  ci 

the  case,  it  will  be  unnecessary  to  set  out  the  pleadmgs  at 

large,  or  to  refer  more  particularly  to  the  facts. 

The  territorial  government  of  Florida  was  established  by  the  act 
of  congress  of  March  30, 1822,  amended  by  the  act  of  March  3, 18^ 
and  the  judicial  power  vested  in  two  superior  courts,  and  such  in* 
ferior  courts  and  justices  of  the  peace  as  the  legislative  council  of  the 
territory  might  £rom  time  to  time  establish.  One  of  these  courts 
was  held  in  West,  and  the  other  in  East  Florida.  The  judges  were 
appointed  by  the  President  and  senate,  for  the  term  of  four  years^ 
and  possessed  civil  and  criminal  jurisdiction  within  their  respective 
districts ;  and  also  the  same  jurisdiction  in  all  cases  arising  under  the 
laws  and  constitution  of  the  United  States,  which  the  acts  of  24th 
September,  1789,'  and  2d  March,  1793,^  vested  in  the  court  of  the 
Kentucky  district    3  Stats,  at  Large,  654 ;  ibid.  750. 

The  number  of  judges  was  afterwards  increased  to  five,  and  origi- 
nal  and  exclusive  cognizance  of  all  cases  of  admiralty  jurisdiction 
within  the  territory  in  terms  conferred  upon  them.  Act  of  congress, 
May  26, 1824,  4  Stats,  at  Large,  45 ;  act  of  congress.  May  15, 1826, 
ibid.  164 ;  act  of  congress.  May  23, 1828,  ibid.  291 ;  act  of  congress, 
July  7, 1838,  5  Stats,  at  Large,  294 ;  Thompson's  Dig.  685,  App'x, 
where  all  the  acts  of  congress  concerning  the  territory  of  Florida  are 
collected. 

Exclusive  jurisdiction  in  these  cases  was  specifically  conferred  by 
the  act  of  May  15,  1826,  probably  on  account  of  the  case  of  The 
American  Insurance  Co.  and  others  v.  Canter,  1  Pet  511,  in  which 
it  was  held  that  the  jurisdiction  was  not,  as  originally  prescribed, 
exclusive,  but  might  be  vested  by  the  legislative  council  of  the  terri- 
tory in  subordinate  courts.     The  case  arose  in  1825. 

The  court  for  the  southern  district,  in  which  the  present  case  arose 
and  was  decided,  was  established  by  the  act  of  congress  of  May  23, 

'  1  Stats,  at  Large,  73.  « lb.  332. 
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1828y  at  Key  West,  and  had  conferred  upon  it  all  the  jurisdiction 
within  the  district  which  belonged  to  the  other  superior  courts  of  the 
teiritory;  besides  a  considerable  enlargement  of  admiralty  powers, 
which  became  necessary  on  account  of  the  numerous  wrecks  usually 
happening  upon  that  coast 

The  objection  to  the  Jurisdiction  taken  by  the  respondents,  how- 
ever, is,  not  that  the  acts  of  congress  were  insufficient  to  confer  the 
power  exercised  by  the  courts,  but  that  the  acts  had  been  abrogated 
and  the  jurisdiction  superseded  at  the  time  of  the  rendition  of  the 
decree,  by  the  admission  of  the  territory  of  Florida,  as  a  State,  into 
the  Union,  and  were  no  longer  in  force.  The  admission  was  on  the 
3d  of  March,  1845. 

*  The  suit  was  commenced  on  March  34, 1846,  and  the  [  *  241  ] 
decree  in  favor  of  the  libellant  pronounced  on  May  22,  of 
the  same  year.  All  the  proceedings,  therefore,  took  place  before  the 
court  after  the  passage  of  the  act  of  congress  admitting  Florida  into 
the  Union ;  and  must  be  upheld,  if  upheld  at  all,  upon  the  ground 
that  the  jurisdiction  still  continued  under  the  territorial  authority,  not- 
withstanding the  erection  of  the  territory  into  a  State. 

The  people  of  the  territory,  claiming  a  right  to  an  admission  into 
the  Union  under  the  pledge  given  by  the  sixth  article  of  the  treaty 
with  Spain  of  the  22d  February,  1819,^  met  in  convention  and 
adopted  their  constitutiouj  11th  January,  1839 ;  but  it  was  not  acted 
upon  by  congress  till  March  3, 1845.  It  was  then  accepted,  and  the 
territory  admitted,  in  the  language  of  the  act,  <^  into  the  Union  on 
an  equal  footing  with  the  original  States  in  all  respects  whatsoever." 
No  conditions  were  annexed,  except  that  she  should  not  interfere 
with  the  disposal  of  the  public  lands,  nor  levy  any  tax  on  the  same, 
while  they  remained  the  property  of  the  United  States. 

Her  constitution  distributed  the  powers  of  the  government  into 
three  separate  and  distinct  departments,  executive,  legislative,  and 
judicial,  and  prescribed  the  organic  law  of  each.  The  judicial 
power  was  vested  in  a  supreme  court,  courts  of  chancery,  circuit 
courts,  and  justices  of  the  peace,  and  the  jurisdiction  of  each  of  them 
either  defined,  or  provided  for  by  imposing  the  duty  upon  the  general 
assembly.  The  State  was  to  be  divided  into  at  least  four  convenient 
circuits,  and  until  others  were  created  by  the  proper  authority,  were 
to  be  arranged  as  the  western,  middle,  eastern,  and  southern  circuits, 
for  each  of  which  a  circuit  judge  was  to  be  appointed.  And,  in 
order  to  avoid  any  inconvenience  or  delay  in  the  organization  of  the 
government,  an  ordinance  was  adopted,  (art  17  of  the  constitution,) 
^  that  all  laws,  and  parts  of  laws  now  (then)  in  force,  or  which  may 

^  8  Stats,  at  Large,  252. 
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hereafter  be  passed  by  the  governor  and  legislative  council  of  the 
territory  of  Florida,  not  repugnant  to  the  provisions  of  this  constitu* 
tion,  shall  continue  in  force  until  by  operation  of  their  provisions  or 
limitation,  the  same  shall  cease  to  be  in  force,  or  until  the  general 
assembly  of  this  State  shall  alter  or  repeal  the  same ; "  and  further, 
that  ^<  all  officers,  civil  and  military,  now  liolding  their  offices  and 
appointments  in  the  territory  under  the  authority  of  the  United 
States,  or  under  the  authority  of  the  territory,  shall  continue  to  hold 
and  exercise  their  respective  offices  and  appointments,  until  super- 
seded under  this  constitution." 

It  will  be  seen,  therefore,  under  this  ordinance  of  the  con- 
[  *  342  ]  vention,  *that,  on  the  admission  of  Florida  as  a  State  into 
the  Union,  the  organization  of  the  government  under  the 
new  constitution  became  complete;  as  every  department  became 
filled  at  once  by  the  adoption  of  the  territorial  laws  and  appointment 
of  the  territorial  functionaries  for  the  time  being. 

The  convention  being  the  fountain  of  all  political  power,  from 
which  flowed  that  which  was  embodied  in  the  organic  law,  were  of 
course,  competent  to  prescribe  the  laws  and  appoint  the  officers  under 
the  constitution,  by  means  whereof  the  government  could  be  put 
into  immediate  operation,  and  thus  ceroid  an  interregnum  that  must 
have  intervened,  if  left  to  an  organization  according  to  the  provisions 
of  that  instrument.  This  was  accomplished  by  a  few  lines,  adopting 
the  machinery  of  the  territorial  government  for  the  time  being,  and 
until  superseded  by  the  agency  and  authority  of  the  constitution  itselfl 

After  the  unconditional  admission  of  the  territory  into  the  Union 
as  a '  State,  on  the  3d  of  March,  1845,  with  her  constitution,  and 
complete  organization  of  the  government  under  it,  by  which  the 
authority  of  the  State  was  established  throughout  her  limits,  it  is 
difficult  to  see  upon  what  ground  it  can  be  maintained  that  any 
portion  of  the  territorial  government  or  jurisdiction  remained  still  in 
force. 

The  distinction  between  the  federal  and  state  jurisdictions,  under 
the  constitution  of  the  United  States,  has  no  foundation  in  these 
territorial  governments ;  and  consequently,  no  such  distinction  exists, 
either  in  respect  to  the  jurisdiction  of  their  courts  or  the  subjects 
submitted  to  their  cognizance.  They  are  legislative  governments, 
and  their  courts  legislative  courts ;  congress,  in  the  exercise  of  its 
powers  in  the  organization  and  government  of  the  territories,  com- 
bining the  powers  of  both  the  federal  and  state  authorities.  There 
is  but  one  system  of  government,  or  of  laws  operating  within  their 
limits,  as  neither  is  subject  to  the  constitutional  provisions  in  respect 
to  state  and  federal  jurisdiction* 
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They  are  not  organized  under  the  constitution,  nor  subject  to  its 
complex  distribution  of  the  powers  of  goyemment,  as  the  organic 
law ;  but  are  the  creations,  exclusively,  of  the  legislative  department, 
and  subject  to  its  supervision  and  control  Whether,  or  not,  there 
are  provisions  in  that  instrument  which  extend  to  and  act  upon  these 
teiritorial  governments,  it  is  not  now  material  to  examine.  We  are 
speaking  here  of  those  provisions  that  refer  particularly  to  the  dis* 
tinction  between  federal  and  state  jurisdiction. 

We  think  it  dear,  therefore,  that  on  the  unconditional 
admission  *  of  Florida  into  the  Union  as  a  State,  on  the  3d  [  *  243  ] 
of  March,  1845,  the  territorial  government  was  displaced, 
abrogated,  every  part  of  it ;  and  that  no  power  of  jurisdiction  existed 
within  her  limits,  except  that  derived  from  the  state  authority,  and 
that  by  force  and  operation  of  the  federal  constitution  and  laws  of 
congress ;  and,  especially,  no  jurisdiction  in  federal  cases  until  con- 
gress interfered  and  extended  the  judicial  tribunals  of  the  Union  over  it. 

The  only  pretext  for  a  different  conclusion  is,  that  matters  of  ex* 
dasive  federal  jurisdiction  within  the  territory,  which,  under  our 
system,  did  not  and  could  not  pass  under  the  state  authority,  still 
remained ;  and  that  with  it,  to  that  extent,  and  for  the  purposes  of 
federal  jurisdiction,  the  territorial  organization  continued.  But,  in 
the  view  we  have  already  presented,  and  which  need  not  be  repeated, 
no  such  distinction  existed  in  the  territorial  government.  Matters  of 
this  description  had  been  blended  together  with  those  belonging  to 
state  jurisdiction,  and  were  incorporated  into,  and  became  part  and 
parcel  of,  the  same  system.  The  federal  causes  of  action  were  sub- 
ject to  the  same  tribunals  as  others,  and  to  the  same  remedies,  indud- 
ing  writs  of  error,  and  appeals  to  the  appellate  court  of  the  territory, 
and  through  whieh,  alone,  cases  could  be  brought  up  for  revision  to 
the  supreme  court  of  the  United  States.  This  appellate  court  con* 
sisted  of  the  judges  of  the  superior  courts  of  the  several  judicial 
districts. 

The  position  taken  in  support  of  the  jurisdiction  assumes  that  the 
admission  of  the  State,  and  consequent  transfer  of  all  actions  and 
causes  of  action  belonging  to  the  state  authorities,  had  the  effect,  not 
only  to  separate  the  federal  firom  the  state  subjects  of  jurisdiction, 
bat  also  to  remodel  the  judicial  system  of  the  territory  itself^  and 
adapt  its  jurisdiction  to  the  trial  of  federal  causes,  —  assumptions 
that  need  only  to  be  stated  to  carry  with  them  their  refutation.  And, 
besides,  were  this  admitted,  and  we  could  suppose  that  the  jurisdic* 
tion  of  the  courts  was  left  untouched,  as  it  respected  the  federal  cases 
pending  or  accruing,  nothing  would  be  gained  in  the  argument  in 
favor  of  its  validity. 
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The  admLision  of  the  State  into  the  Union  brought  the  territory 
under  the  fall  and  complete  operation  of  the  federal  constitation,  and 
the  judicial  power  of  the  Union  could  be  exercised  only  in  conformity 
to  the  provisions  of  that  instrument.  By  art  3,  §  1 :  *^  The  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme  court,  and 
in  such  inferior  courts  as  congress  may,  firom  time  to  time,  ordain 
and  establish.     The  judges,  both  of  the  supreme  and  inferior  courts, 

shall  hold  their  offices  during  good  behavior." 
[*244]  *Ck)ngress  must  not  only  ordain  and  establish  inferior 
courts  within  a  State,  and  prescribe  their  jurisdiction,  but 
the  judges  appointed  to  administer  them  must  possess  the  constitu- 
tional tenure  of  office  before  they  can  become  invested  with  any 
portion  of  the  judicial  power  of  the  Union.  There  is  no  exception 
to  this  rule  in  the  constitution.  The  territorial  courts,  therefore,  were 
not  courts  in  which  the  judicial  power  conferred  by  the  constitution 
on  the  federal  government  could  be  deposited.  They  were  incapable 
of  receiving  it,  as  the  tenure  of  the  incumbents  was  but  for  four  years. 
1  Pet.  546.  Neither  were  they  organized  by  congress  under  the  con- 
stitution, as  they  were  invested  with  powers  and  jurisdiction  which 
that  body  were  incapable  of  conferring  upon  a  court  within  the  limits 
of  a  State. 

Another  answer,  also,  to  the  ground  taken,  is,  that  congress  on  the 
same  day  on  which  the  act  passed  admitting  Florida  as  a  State, 
organized  the  State  into  a  judicial  district,  to  be  called  the  district 
of  Florida,  and  ordained  and  established  a  district  court  within  the 
same,  and  conferred  upon  it  the  judicial  powers  belonging  to  the 
general  government  within  the  State.  The  act  also  provided  for  the 
appointment  of  a  judge,  together  with  other  officers  necessary  to  its 
complete  and  efficient  organization.  The  laws  of  the  United  States, 
not  locally  inapplicable,  were,  also,  extended  over  the  State.  Act  of 
congress,  March  3, 1845,  5  Stats,  at  Large,  788. 

It  is  true,  the  judge  was  not  appointed  to  fill  the  office  until  the 
8th  of  July,  1846,  a  year  and  five  months  afterwards ;  but  the  court 
was  established,  and  invested  with  jurisdiction  over  the  federal  cases. 
The  powers  remained  in  abeyance  until  the  office  was  constitutionally 
filled.  The  vesting  of  the  judicial  power  did  not  depend  upon  the 
appointment  of  the  officer  to  administer  it,  as  the  grant  in  the  con- 
stitution to  congress  to  ordain  and  establish  inferior  courts,  and  to 
invest  them  vnth  the  judicial  power  of  the  Union,  is  complete  in  it- 
self;  and  they  had  acted  and  established  the  court,  and  invested  it 
with  the  power,  without  condition  or  qualification. 

Without,  then,  pursuing  the  examination  further,  we  are  satisfied 
that,  in  any  aspect  in  which  the  question  can  be  viewed,  whether  we 
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look  at  the  effect  of  the  act  of  congress  admitting  the  territory  of 
Florida,  as  a  State,  into  the  Union,  with  her  constitution  and  organ* 
ized  government  under  it,  alone  or  in  connection  with  the  establish- 
ment of  a  federal  court  within  her  limits,  her  admission  immediately, 
and  by  constitutional  necessity,  displaced  the  territorial  government, 
and  abrogated  all  its  powers  and  jurisdiction.  The  state 
authority  was  *  destructive  of  the  territorial ;  and,  in  con-  [  *  245  ] 
nection  with  the  establishment  of  the  federal  jurisdiction, 
the  organization  of  the  government,  state  and  federal,  under  the 
constitution  of  the  Union,  became  complete  throughout  her  limits* 
No  place  was  left  unoccupied  for  the  territorial  organization. 

We  have  chosen  to  place  the  decision  upon  the  effect  of  the  ad- 
mission of  the  State  with  a  government  already  organized  under  her 
constitution,  and  prepared  to  go  into  immediate  operation,  because 
such  is  the  case  presented  on  the  record;  but  we  do  not  thereby 
intend  to  imply  or  admit  that  a  different  conclusion  would  have  been 
reached  if  it  had  been  otherwise,  and  the  State  had  come  into  the 
Union  with  nothing  but  her  organic  law,  leaving  the  organization  of 
her  government  under  it  to  a  future  period. 

We  conclude,  therefore,  that  the  court  below  possessed  no  juris- 
diction of  the  case,  and  that  the  decree  must  be  reversed. 

Neither  the  act  of  congress  admitting  the  territory  of  Florida,  as  a 
State,  into  the  Union,  nor  the  one  organizing  the  district  court  within 
it,  made  any  provision  for  the  transfer  into  the  district  court  of  the 
cases  of  federal  jurisdiction  pending  at  the  time  in  the  territorial 
courts.  Those  cases  were,  therefore,  left  in  the  state  in  which  they 
stood  at  the  change  of  government^  until  the  act  of  congress  of  the 
22d  February,  1847.  Sess.  Laws,  c.  17.  That  act  provided  for  a 
transfer  to  the  district  court,  and  also  for  a  review  of  the  judgments 
and  final  decrees  on  writs  of  error,  or  appeal,  as  the  case  might  be,  in 
the  proper  cases,  to  this  court.  It  also  provided  for  a  review  of  the 
judgments  or  final  decrees  that  had  been  rendered  in  federal  cases  in 
the  territorial  courts  after  the  change  of  government,  upon  the  idea 
that  this  jurisdiction  still  continued.  And  when  the  district  court  for 
the  southern  district  of  the  State  of  Florida  was  established  by  an 
act  of  congress,  23d  February,  1847,  Sess.  Laws,  c.  20,  the  like 
transfer  was  made  to  that  court  of  all  cases  pending  in  that  district, 
with  like  power  to  review,  on  writ  of  error  or  appeal,  judgments  and 
final  decrees  rendered  by  the  territorial  courts  after  the  change  of 
government. 

The  case  now  before  us  was  brought  up  for  review  by  virtue  of 
the  authority  of  these  acts,  which  have  removed  the  objections  that 
existed  to  our  jurisdiction  in  the  case  of  Hunt  v.  Palao  et  oL  4  How. 
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589.  Provision  was  made  by  the  ordinance  of  the  convention  of 
Florida  for  the  transfer  of  all  actions  at  law,  or  suits  in  chancery, 
pending  in  the  territorial  courts  at  the  time  of  her  admission,  into 
such  court  of  the  State  as  had  jurisdiction  of  the  subject- 
[•246  ]  matter.  In  pursuance  of  this  •injunction,  the  general  as- 
sembly of  the  State  passed  an  act,  22d  July,  1845,  transfer- 
ring all  cases  to  the  proper  courts  of  the  State,  except  cases  cognizable 
by  the  federal  courts.  Acts  of  General  Assembly,  1  Sess.  p.  9,  §§  5, 
8,  and  p.  13,  §§  13, 14. 

The  case  of  Hunt  v.  Palao  et  aLj  already  referred  to,  was  one  that 
had  been  transferred  by  this  act  of  the  general  assembly,  from  the 
territorial  court  in  which  the  judgment  had  been  rendered,  to  the 
supreme  court  of  the  State ;  and  we  held,  on  an  application  for  a 
writ  of  error,  to  review  the  judgment,  that  we  possessed  no  power 
over  it  without  further  legislation  by  congress,  for  the  reason  that  the 
territorial  court  in  which  the  judgment  was  rendered  no  longer  exist- 
ed  ;  and  that  the  state  court  to  which  it  had  been  transferred  could 
exercise  no  judicial  power  over  it,  as  the  law  of  the  State  directing 
the  transfer  of  the  record  could  not  make  it  a  record  of  the  court,  nor 
authorize  any  proceedings  upon  it. 

The  subsequent  legislation  of  congress  respecting  the  transfer  of 
these  records  to  the  district  courts,  to  which  we  have  referred,  grew 
out  of  this  decision.  That  was  a  case  of  federal  jurisdiction,  which 
the  state  government,  confessedly,  had  no  power  over ;  but  the  lan- 
guage of  the  court  was  general,  and  applicable  to  all  cases  pending 
in  the  territorial  courts  at  the  change  of  government. 

We  perceive  no  ground  for  qualifying  the  opinion  expressed  on 
that  occasion,  believing  it  soimd  and  incontrovertible ;  but  it  may  be 
proper  to  state  with  a  little  more  fulness  the  effect  of  it,  as  it  respects 
cases  of  state  jurisdiction.  The  territorial  courts  were  the  courts  of 
the  general  government,  and  the  records  in  the  custody  of  their  clerks 
the  records  of  that  government ;  and  it  would  seem  to  follow,  neces- 
sarily, from  these  premises,  that  no  one  could,  legally,  take  the  pos- 
session or  custody  of  the  same  without  the  assent,  express  or  implied, 
of  congress.  Such  assent  is  essential,  upon  the  plainest  principles, 
to  an  authorized  change  of  their  custody. 

On  the  admission  of  a  territorial  government  into  the  Union  as  a 
State,  the  concurrence  of  both  the  federal  and  state  governments 
would  seem  to  be  required  in  the  transfer  of  the  records,  in  cases  of 
appropriate  state  jurisdiction,  from  the  old  to  the  new  government. 
An  act  of  congress  would  be  incapable  of  passing  them  under  the 
state  jurisdiction,  as  would  be  an  act  of  the  legislature  of  the  State 
to  take  the  records  out  of  the  custody  of  the  federal  government. 
Both  should  concur. 
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The  like  concarrent  legislatioa  would  also  seem  to  be  required  in 
respect  to  eases  pending  in  this  court  for  review  on  writs  of 
error  or  appeal  from  the  territorial  courts,  which  *appr6pri-  [  *  247  ] 
ately  belonged  to  state  jurisdiction,  to  enable  us  to  send 
down  the  mandate  to  the  proper  state  tribunal  for  any  further  pro- 
ceedings  that  might  be  necessary  in  the  cause.  Otherwise,  con* 
gress  itself  should  specially  provide  for  the  execution  of  the  man* 
date. 

We  have  said  that  the  assent  of  congress  was  essential  to 
the  authorized  transfer  of  the  records  of  the  temtorial  courts,  in 
suits  pending  at  the  time  of  the  change  of  government  to  the  cus- 
tody of  state  tribunals.  It  is  proper  to  add,  to  avoid  misconstructioui 
that  we  do  not  mean  thereby  to  imply  or r  express  any  opinion  on  the 
question,  whether  or  not,  without  such  assent,  the  state  judicatures 
would  acquire  jurisdiction.  That  is  altogether  a  different  question. 
And  besides,  the  acts  of  congress  that  have  been  passed,  in  several 
instances,  on  the  admission  of  a  State,  providing  for  the  transfers  of 
the  federal  causes  to  the  district  court,  as  in  the  case  of  the  admission 
of  Florida,  already  referred  to,  and  saying  nothing  at  the  time  in 
respect  to  those  belonging  to  state  authority,  may  very  well  imply  an 
assent  to  the  transfer  of  them  by  the  State  to  the  appropriate  tribunal 
Even  the  omission  on  the  part  of  congress  to  interfere  at  aU  in  the 
matter  may  be  subject  to  a  like  implication.  And  a  subsequent  as- 
sent would,  doubtless,  operate  upon  past  acts  of  transfer  by  the  state 
authority. 

It  is  to  be  regretted  that  proper  provision  has  not  always  been 
made  by  congress,  upon  a  change  of  government,  in  respect  to  the 
pending  business  in  the  territorial  tribunals,  so  as  to  remove  all  em* 
barrassment  and  perplexity  on  the  subject. 

From  the  examination  we  have  given  to  the  legislation  upon  the 
admission  of  several  of  the  new  States  into  the  Union,  we  have 
found  but  few  instances  of  any  provision  having  been  made  in  respect 
to  the  cases  pending  in  the  old  government ;  and  those  are  limited  to 
the  transfer  of  the  federal  cases  to  the  district  court  organized  in  the 
new  State.  In  some  of  the  constitutions  of  the  States,  provision 
had  been  made  for  the  pending  business  of  appropriate  state  jurisdic- 
tion ;  but  not  in  all  of  them.  A  very  slight  attention  to  the  subject 
by  congress,  at  the  time,  would  remove  all  the  difficulties  that  have 
occurred  in  several  of  the  States  recently  admitted. 

Upon  the  whole,  we  are  satisfied  that  the  territorial  government  of 
Florida  became  superseded  on  the  unconditional  admission  of  the 
territory  into  the  Union  as  a  State,  on  the  3d  of  March,  1845,  and 
consequently,  that  the  court  below,  whose  authority  depended  upon 
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that  government,  had  no  jurisdiction  to  render  the  decree  in  the  case; 

and  that  the  decree  must  be  reversed. 
[  *  248  ]     *  A  doubt  was  suggested,  on  the  argument,  as  to  the  proper 

disposition  of  the  case  in  the  event  of  our  arriving  at  the 
conclusion,  that  the.  jurisdiction  of  the  court  below  ceased  at  the 
termination  of  the  territorial  government.  But  the  acts  of  con- 
gress of  February  22  and  28,  1847,  Sess.  Laws,  c  17,  §  8,  and 
c.  20,  §  7,  which  provided,  specially,  for  a  review  of  this  class  of  cases 
in  this  court,  have  also  provided  for  the  execution  of  any  judgment 
that  may  be  given  in  them,  by  directing  that  the  mandate  shall  be 
issued  to  the  district  court  of  the  State  into  which  the  same  acts  had 
already  transferred  the  records. 

The  case,  therefore,  can  take  the  usual  direction  in  cases  where  this 
court  determines  that  the  court  below  acted  without  jurisdiction  in 
the  matters  before  it ;  and  that  is,  to  reverse  the  decree  and  remit  the 
case,  with  directions  that  the  court  dismiss  the  proceedings,  which 
direction  is  given  accordingly. 

Order.  —  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the  district  of 
Florida,  and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  decreed  by  this  court,  that  the  decree  of  the 
said  district  court  in  this  cause  be,  and  the  same  is  hereby,  reversed 
and  annulled,  for  the  want  of  jurisdiction  in  that  court,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  district  court, 
with  directions  to  dismiss  the  libel  in  this  cause. 

9H.671;  10H.72;  14 H.  227;  17  H. 447;  17  H.  625;  2  WaL  160. 


Anna  M.  Mason,  Widow,  and  John  Mason,  James  M.  Mason, 
EiLBRECK  Mason,  Murray  Mason,  Maynadier  Mason,  Barlow 
Mason,  Samuel  Cooper  and  Sarah  M.,  his  Wife,  Sidney  S.  Lee 

and ,  his  Wife,  Cecilius  C.  Jameson  and  Catherine,  his 

Wife,  Heirs  and  Devisees  of  John  Mason,  deceased,  Plaintifl^  in 
Error,  v.  Joseph  N.  Pearson. 

9  H.  248. 

Notwithstanding  the  act  of  May  26, 1825,  (4  Stats,  at  Larige,  75,)  where  tereral  lots  belong* 
ing  to  the  same  person,  are  pat  np  for  sale  for  nonrpayment  of  taxes,  the  corporation  of 
Washington  can  sell  only  so  many  lots  as  may  bring  enough  to  pay  the  entire  taxes  on  all 
the  lots;  a  sale  of  each  lot  for  the  tax  due  thereon  is  illegal. 

Error  to  the  circuit  court  for  the  District  of  CSolumbia,  in  an  action 
of  ejectment  brought  to  try  the  validity  of  a  tax  sale.     The  case  does 
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not  require  a  detailed  statement  of  the  facts,  the  only  point  considered 
by  the  court  being  stated  at  the  outset  of  their  opinion. 

James  3L  Mason^  for  the  plaintiffl 

Bradley i  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  •  266  ] 
Several  reasons  have  been  assigned  for  the  reversal  of 

the  judgment  in  this  case ;  but  as  we  think  one  of  them  is  weL 
founded,  it  is  not  necessary  to  examine  the  others.  That  one  is  the 
sale  of  each  of  the  twenty  lots,  assessed  to  the  Washington  Tontine 
Company,  instead  of  selling  the  first  two  lots  only,  they  having  been 
bid  off  for  more  than  enough  to  pay  the  taxes  on  the  whole.  The 
sale  of  all  of  them  was,  therefore,  unnecessary  to  insure  the  collection 
of  all  the  taxes ;  and  as  they  brought  but  little  beyond  one  fourth  of 
their^  appraised  value,  the  sale  of  all  was  not  only  unnecessary,  but 
a  great  sacrifice  of  property. 

It  is  admitted  by  the  dty,  which  defends  this  action,  that  the  law 
authorized  the  sale  of  so  many  lots  assessed  to  the  same  proprietor 
as  would  be  sufficient  to  pay  the  taxes  on  all,  and  there  to  stop.  But 
at  the  same  time,  it  is  contended  that  the  law  allowed  a  discretion 
to  the  city  to  sell  each  lot  for  the  tax  on  each,  and  that  in  the  exer- 
cise of  this  discretion  the  sale  of  all  can  be  vindicated  as  legal. 

We  think  otherwise.  After  careful  examination,  we  are  satisfied 
that  no  such  discretion  was  meant  to  be  conferred,  under  the  cir- 
cumstances of  the  present  case.  Though  the  ancestor  of  the  plain- 
tifis  in  error  became  entitled  to  eleven  of  the  twenty  lots  sold  as  early 
as  1827,  and  paid  the  taxes  on  them  for  two  or  three  years,  yet  he 
never  caused  his  name  to  be  entered  in  the  city  books  as  proprietor 
of  them,  nor  obtained  any  deed  of  them  executed  and  recorded,  so 
that  the  city  might  see  the  change  of  title  to  him  on  the  records,  and 
tax  them  to  him,  till  November  13, 1844.  Hence,  in  1836-37,  when 
the  taxes  now  in  controversy  were  assessed,  the  city  rightfully  taxed 
all  these  lots  to  the  Tontine  Company,  and  could  sell  any  of  them  to 
pay  the  taxes  imposed  on  all,  against  that  company. 

•  The  ancestor  of  the  plaintiffs  could  not  complain  of  that  [  •  257  ] 
course,  under  his  own  neglect  to  perfect  his  title,  so  as  to 

have  his  name,  rather  than  the  name  of  the  company,  entered  on  the 
tax-list  as  owner  of  eleven  of  the  lots.  Much  less  does  it  comport 
with  reason  that  the  city  should  on  this  ground  object  to  its  own 
power  to  sell  any  of  those  lots  to  pay  the  taxes  assessed  on  all 
when  its  officers  had  claimed  them  all  to  belong  to  the  company, 
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.j&tSS.  had  assessed  and  sold  them  all  as  the  properly  of  the  corn* 
pany. 

Bat,  independent  of  this,  a  discretion  to  sell  all  is  claimed  under 
the  act  of  congress  of  1824.  In  order  to  judge  correctly  whether 
there  is  a  good  foundation  for  this  discretion,  it  will  be  necessary  to 
examine  briefly  the  history  of  the  legal  provisions  on  this  point,  and 
the  provisions  themselves. 

Under  the  city  charter,  as  amended  May  4,  1812,  2  Statutes  at 
Large,  p.  721,  §  8,  "unimproved  lots,"  "or  so  much  thereof  as 
may  be  necessary  to  pay  such  taxes,  may  be  sold,"  for  their  pay* 
ment. 

On  the  15th  of  May,  1820,  a  new  charter  was  given  to  the  city, 
which  provided  that  "real  property,  whether  improved  or  unimproved," 
"  or  so  much  thereof,  not  less  than  a  lot,  (when  the  property  upon 
which  the  tax  has  accrued  is  not  less  than  that  quantity,)  as  may  be 
necessary  to  pay  any  such  taxes,"  "  may  be  sold,"  &c.  3  Statutes  at 
Large,  p.  589,  §  10. 

In  1823,  a  decision  was  made  by  this  court,  in  the  case  of  the  cor- 
poration of  Washington  v,  Pratt,  8  Wheat.«687,  settling  the  constnic- 
tdon  of  the  laws  as  existing  in  1812  on  several  points  in  relation  to 
the  assessment  and  sale  of  lots  for  taxes ;  and,  among  other  things, 
holding  on  this  particular  point  as  follows :  "  But  if  taxes  be  due  by 
one  and  the  same  individual  in  small  sums  upon  many  lots,  and 
one  lot,  being  set  up  for  sale,  produces  a  sum  adequate  to  the  pay- 
ment of  all,  the  whole  arrears  become  paid  off,  and  no  excuse  can  then 
exist  for  making  further  sales."  The  act  of  May  26, 1824,  was  then 
passed,  which  in  some  respects  provided  anew  concerning  a  part  of 
the  points  settled  in  1823,  where  the  act  or  chsui;er  of  1820  was  similar 
to  that  of  J.812. 

But  on  the  point  now  under  consideration  it  made  a  special  pro- 
vision in  these  words :  "  And  be  it  further  enacted,  that  it  shall  be 
lawful  for  the  said  corporation,  where  there  shall  be  a  number  of  lots 
assessed  to  the  same  person .  or  persons,  to  seU  one  or  more  of  such 
lots  for  the  taxes  and  expenses  due  on  the  whole ;  and  also  to  pro- 
vide for  the  sale  of  any  part  of  a  lot  for  the  taxes  and  expenses  due 
on  said  lot,  or  other  lots  assessed  to  the  same  person,  as 
[  *258']  may  .appear  expedient,  according  to  such  *  rules  and  regu- 
lations as  the  said  corporation  may  prescribe."  See  Act  of 
May  26, 1824,  §  4. 

7he  city  contends,  that  this  changed  the  construction  given  to 
the  law  of  1812  by  this  court  in  1823,  or  rather  changed  the  law  of 
1820,  which  was  the  same  in  substance  as  that  of  1812,'  and  con* 
ferred  a  disqretion  to  sell  each  lot  for  its  own  tax,  or  only  so  many  of 
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several  asaessed  to  the  same  person  as  might  be  necessary  to  pay 
all  the  taxes  due  from  him. 

But  it  will  be  seen  that  the  language  used  in  the  last  act,  of  1824| 
was  snbstantially  the  same  on  this  subject  as  that  in  1813  and 
1820.  The  words  used  in  the  former  acts,  as  to  a  sale  of  all  or  a 
portion  of  the  lots  for  the  taxes  on  all,  had  been  recently  adjudged 
by  this  court  to  require  absolutely  that  the  latter  course  be  pursued 
when  a  part  sold  for  enough.  And  congress,  so  far  from  appearing 
to  wish  an  alteration  of  the  law  in  this  particular,  as  just  construed, 
seem  to  sanction  it  by  declaring  explicitly,  as  before,  the  existence 
of  the  power  to  sell  a  part  of  the  lots,  and  which  power  this  court 
had,  under  all  the  circumstances,  decided  was  imperative  on  the  city. 
The  chief  difiference  in  this  respect  between  the  acts  of  1812, 1820, 
and  1824  was,  that,  in  the  last,  congress  used  more  clear  and  positive 
terms  than  before,  when  authorizing  the  sale  of  a  part  of  the  lots 
for  all  the  taxes,  and  added  a  material  change,  authorizing  them  to 
sell,  when  "  appearing  expedient,*'  even  a  part  of  one  lot.  Evidently, 
by  the  sense  and  the  locality  in  the  sentence  of  the  expression  ^<as 
may  appear  expedient,"  they  confined  any  new  discretion  or  ex- 
pediency thus  conferred  to  the  new  provision  for  the  sale  of  a  part 
of  a  lot 

Was  there  any  reason  existing  why  we  should  infer  that  con- 
gress meant  to  make  any  other  change  than  this  last  in  respect  to 
such  sales  ? 

The  former  provisions  for  selling  only  one  or  more  lots,  when 
enough  to  pay  the  taxes  on  all  belonging  to  the  same  owner  had 
existed  so  long,  had  been  so  positively  adjudged  by  this  court  to  be 
imperative,  and  were  so  obviously  just  and  necessary  to  prevent  sacri- 
fices and  speculation,  that  congress  in  1824  might  well  entertain 
no  disposition  to  alter  them,  but  rather  to  adopt  and  confirm  the 
construction  given  by  this  court  in  the  previous  year. 

With  the  knowledge  of  our  construction,  like  words  being  again 
repeated  by  congress,  it  may  well  be  considered  that  a  like  construc- 
tion was  intended,  and  was  expected  to  be  given  to  those  words. 
The  only  plausible  argument  which  remains  to  be  considered  against 
the  design  to  make  this  power  to  sell  only  enough  to  pay  all 
the  taxes  mandatory,  as  it  had  before  *  been  construed  by  [  *  259  ] 
this  court,  rests  on  th^  supposed  incorrectness  of  the  general 
role  of  construction,  as  applied  to  the  facts  here,  which  holds  the  ex- 
pression "  may  "  sell,  or  "  it  is  lawful "  to  sell,  in  a  particular  way,  to 
be  imperative.  But  if  we  look  to  the  true  test  of  the  principle  in- 
volved in  the  question,  no  great  doubt  can  remain.  This  general  rule 
may  seldom  be  correct,  in  a  popular  sense,  as  to  such  words  when 

VOL.   XVIII.  12 
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nsed  in  contracts  and  private  afiairs.  But  under  the  ciicam« 
stances  existing  here,  it  is  founded  on  sound  {Hrinciples  and  numerous 
precedents. 

The  form  of  expression  adopted  here,  it  must  be  rememb^ed,  is 
employed  in  laws,  and  not  contracts,  and  of  course,  if  a  well  estab- 
lished construction  had  been  before  given  to  it  in  laws  by  the  courts 
under  certain  circumstances,  it  must  be  presumed  to  have  been  well 
known,  and  intended  here  under  like  circumstances.  What  are  these 
circumstances  ?  Whenever  it  is  provided  that  a  corporation  or  officer 
^ may"  act  in  a  certain  way,  or  it  ^'  shall  be  lawful"  for  them  to  act 
in  a  certain  way,  it  may  be  insisted  on  as  a  duty  for  them  to  act  so  if 
the  matter,  as  here,  is  devolved  on  a  public  officer,  and  relates  to  the 
public  or  third  persons. 

Thus,  in  Rex  and  Regina  v.  Barlow,  2  Salkeld,  609:  <^  Where  a 
statute  directs  the  doing  of  a  thing  for  the  sake  of  justice  or  the  pub- 
lic good,  the  word  '  may '  is  the  same  as  the  word  <  shall ; '  thus,  23 
Hen.  VL  says  the  sheriff  may  take  bail ;  this  is  construed  he  shall,  for 
he  is  compellable  so  to  do."     Carthew,  293. 

On  this  see  further  The  King  v.  The  Inhabitants  of  Derby,  Skin- 
ner, 370 ;  BackweU's  case,  1  Vernon,  162-154 ;  2  Chitty,  251 ;  Dwarris 
on  Stat  712 ;  Newburgh  T.  Co.  v.  Miller,  5  Johns.  Ch.  113 ;  City  of 
New  York  v.  Furze,  3  Hill,  612,  614 ;  Minor  et  oL  v.  The  Mechanics' 
Bank,  1  Pet  64.  Without  going  into  more  details,  these  cases  fully 
sustain  the  doctrine,  that  what  a  public  corporation  or  officer  is  em- 
powered to  do  for  others,  and  it  is  beneficial  to  them  to  have  done, 
the  law  holds  he  ought  to  do.  The  power  is  conferred  for  their  bene- 
fit, not  his ;  and  the  intent  of  the  legislature,  which  is  the  test  in 
these  cases,  seems  under  such  circumstances  to  have  been  ^  to  impose 
a  positive  and  absolute  duty."  But  under  other  circumstances,  where 
the  act  to  be  done  affects  no  third  persons,  and  is  not  clearly  beneficial 
to  them  or  the  public,  the  words  "  may  "  do  an  act,  or  it  is  "  lawful" 
to  do  it,  do  not  mean  ^^  must,"  but  rather  indicate  an  intent  in  the 
legislature  to  confer  a  discretionary  power.     Malcom  v.  Rogers,  5 

Cowen,  188 ;  1  Pet  64 ;  5  Johns.  Ch.  113. 
[  *  260  ]  *  So,  in  private  contracts  or  trusts,  such  language  may 
confer  a  discretion.  5  Johns.  Ch.  113.  But  in  the  case  of 
a  law  and  of  public  officers,  and  as  to  acts  affecting  third  persons,  as 
here,  that  the  authority  thus  conferred  must  be  construed  to  be 
peremptory  is  not  only  manifest  from  the  above  precedents  and  their 
analogies,  but  has  been  virtually  settled  by  this  court  in  the  8th  of 
Wheaton,  before  cited,  on  the  act  of  1812,  which,  we  have  already 
seen,  used  language  the  same  in  substance  as  that  of  1824  on  this 
particular  point 
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The  argument  that  the  owner  of  these  lots  need  not  have  suffered 
by  all  of  them  being  sold,  and  at  a  low  price,  because  he  might  have 
redeemed  them,  has  little  force  when  the  same  oversight,  or  accident| 
or  misfortune,  which  prevented  the  seasonable  payment  of  the  tax, 
is  likely  to  prevent  the  redemption,  and  when  this  argument,  if 
sound,  would  apply  to  any  other  defect  in  the  sale,  and  operate 
against  the  force  of  it,  on  the  ground  that  the  owner  might  redeem. 

But  instead  of  such  loose  constructive  leniency  towards  a  purchaser 
under  a  special  law,  it  is  weU  settled  that  where  a  tax  title  is  to  be 
made  out  by  a  party  under  such  a  law,  as  by  the  defendant  in  this 
case,  it  must  be  done  in  aU  material  particulars  fully  and  clearly. 
Stead's  Executors  v.  Course,  4  Cranch,  403 ;  Waldron  v.  Tuttle,  3 
N.  Hamp.  340.  In  the  language  of  some  of  the  cases,  it  must  be 
done  "  strictly,"  "exactly,**  "with  great  strictness."  6  Wheat.  127; 
8  Wheat  683 ;  4  Pet  359. 

The  purchaser,  setting  up  a  new  title  in  hostility  to  the  former 
owner,  is  not  to  be  favored,  and  should  have  looked  into  it  with  care 
before  buying,  and  not  expect  to  disturb  or  defeat  old  rights  of  free- 
hold without  showing  a  rigid  compliance  with  all  the  material  requi- 
sitions of  the  laws  imder  which  the  sale  was  made.  Finally,  it  tends 
to  fortify  the  view  here  adopted,  that  the  statutes  in  several  States  on 
the  subject  of  such  sales  allow  only  so  many  lots  to  be  sold  as  will 
pay  all  the  taxes  against  the  same  owner,  such  course  being  mani- 
festly the  most  just    4  Cranch,  403 ;  4  Wheat  81,  note. 

Judfi[ment  below  reversed. 

22H.422;4WaL486. 


Jacob  Stradeb,  Robert  Buchanan,  John  McCormick,  John  B. 
Coram,  Joseph  Smith,  Jambs  Johnson,  and  George  C.  Miller, 
Trustees  of  the  Commercial  Bank  of  Cincinnati,  v.  Henry  Bald- 
win. 

9  H.  261. 

If  the  state  oonrt  decide  in  foyor  of  the  only  right  claimed  nnder  an  act  of  congress,  a  writ 
of  error,  nnfler  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Laige,  85,)  doei 
not  lie. 

Walker y  for  the  plaintiffs  in  eiror. 
Lincolnj  contra. 

Orier,  J.,  delivered  the  opinion  of  the  court 
This  case  was  brought  here  by  a  writ  of  error  to  the  supreme  c^urt 
of  Ohio. 
As  the  power  of  this  court  to  review  the  decisions  of  state  tribu- 
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nals  is  limited  to  certain  specified  cases  and  oonditionsy  the 
[  *  262  ]  *  first  inquiry  which  necessarily  presents  itself  is,  whether  we 
have  jurisdiction. 

The  plaintifis  in  error  instituted  this  suit  in  the  superior  court  of 
Cincinnati.  The  declaration  has  the  common  counts  in  assumpsit 
The  defendant  appeared  and  pleaded  his  discharge  under  the  act  of 
congress  of  the  19th  of  August,  1841,^  to  ^  establish  a  uniform  sys- 
tem of  bankruptcy,"  &c.  The  plaintifis  denied  the  validity  of  this 
discharge,  on  the  ground  that  the  debt  was  incurred  by  defendant 
while  acting  as  clerk  or  book-keeper  in  the  Commercial  Bank,  and 
therefore  ^^  acting  in  a  fiduciary  capacity." 

The  supreme  court  of  Ohio  gave  judgment;  for  the  defendant,  and 
the  plaintifis  prosecuted  their  writ  of  error  to  this  court. 

The  25th  section  of  the  judiciary  act,  which  is  the  only  source  of 
our  authority  in  cases  like  the  present,  gives  this  court  jurisdiction  to 
*^  reexamine  "  the  judgment  of  a  state  court  only  where  the  decision 
<*  is  against  the  title,  right,  privilege,  or  exemption  specially  set  up  or 
claimed  "  under  an  act  of  congress. 

The  plaintifis  in  this  case  have  set  up  no  act  of  congress  in  their 
pleadings,  under  which  they  support  their  claim  or  title  to  recover. 
It  is  the  defendant  who  has  pleaded  a  privilege  or  exemption  under 
a  statute  of  the  United  States,  and  relies  upon  it  as  his  only  defence. 
If  the  decision  of  the  state  court  had  been  against  him,  his  right  to 
have  his  case  reexamined  by  this  court  could  not  be  doubted.  But 
the  decision  has  been  in  favor  of  the  right  set  up  under  the  statute, 
the  validity  of  which  was  denied  by  the  plaintifis.  We  have  no  juris- 
diction to  entertain  a  writ  of  error  to  the  supreme  court  of  Ohio  at 
their  suggestion. 

This  case  must,  therefore,  be  dismissed,  for  want  of  jurisdiction. 

18H.  248;  lWaI512. 


Ann  Brabston,  Plaintiff  in  Error,  v.  Tobias  Gibson. 

9  H.  268. 

The  bond  fidt  indorsee  of  a  negotiable  note  is  not  barred  from  recovering  thereon  under  the 
law  of  Mississippi,  by  the  resale  of  the  property  which  formed  the  consideration,  bj  the 
yendee  to  the  vendor,  nor  by  the  redemption  of  it  under  a  conditional  sale,  for  which  the 
note  was  the  consideration. 

Demand  on  the  maker  of  a  note,  payable  at  a  bank,  need  not  be  ayerred  or  proved ;  failure 
to  make  the  demand,  and  damage  therefrom,  is  matter  of  defence. 

I 

The  case  is  stated  in  the  opinion  of  the  court 
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Johnson^  (attorney-general,)  for  the  plaintiff 
Oi^nn  and  Walker j  contra. 

*  AFLsAN,  J.,  delivered  the  opinion  of  the  court  [  *  276  ] 

This  writ  of  error  is  brought  to  review  a  judgment  of  the 
oircoit  court  for  Louisiana. 

The  action  was  founded  on  two  promissory  notes  given  by  Tobias 
Gibson,  and  dated  the  24th  of  December,  1839,  in  which  he  promised 
to  pay  to  William  Harris,  for  value  received,  at  the  "  Agri- 
cultural *Bank  of  the  State  of  Mississippi,"  in  one  note,  [  *277  ] 
$6,000,  the  1st  of  February,  1845,  and  in  the  other,  $7,000,  the 
1st  of  February,  1846.  These  notes  were  given  in  part  consideration 
for  a  plantation  and  slaves  in  Louisiana,  sold  by  William  Harris  to 
Gibson,  to  secure  the  payment  of  which  and  other  notes  a  mortgage 
was  executed  on  the  property.  The  words  "JVi?  varietur  ^^  were  in- 
dorsed on  the  notes  to  identify  them  with  the  sale  of  the  estate. 

On  the  21st  of  January,  1840,  these  notes  were  assigned,  in  the 
State  of  Mississippi,  to  the  plaintiff,  as  collateral  security  for  the  pay- 
ment of  a  note  to  her  of  the  same  date,  given  by  Harris,  who  was  a 
citizen  of  Mississippi,  for  $6,000,  payable  twelve  months  after  date. 
In  the  sale  of  the  above  property,  there  was  reserved  to  the  vendor  a 
right  to  repurchase  it  within  ten  years ;  and  it  appears  there  was  a 
redemption  of  the  property  at  the  price  for  which  it  was  sold,  and  a 
reconveyance  to  Harris  was  executed  on  the  18th  of  September,  1841. 
Two  notes  on  Gibson  were  given  up  as  a  part  of  the  consideration 
for  the  repurchase,  but  the  above  two  notes  for  $13,000,  having  been 
assigned  by  Gibson  to  the  plaintiff,  were  not  surrendered,  but  Harris 
agreed  that  they  should  be  given  up  and  cancelled,  and  a  mortgage 
was  executed  on  the  property  to  indemnify  Gibson  against  him. 
The  first  mortgage  for  the  consideration  money  was  cancelled.  Harris 
became  bankrupt,  and  took  the  benefit  of  the  bankrupt  act^  in  1843. 

The  cause  was  submitted  to  the  court  on  the  facts  agreed,  and  a 
judgment  was  rendered  for  the  defendant.  On  several  grounds,  the 
plaintifif  asks  the  reversal  of  this  judgment. 

The  notes  were  given  in  Louisiana,  but  they  were  made  payable 
and  indorsed  in  Mississippi ;  consequently,  they  are  governed  by  the 
law  of  Mississippi.  The  law  of  the  place  where  a  contract  is  to  be 
performed,  and  not  the  place  where  it  was  executed,  appUes.  The 
indorsement  of  a  note  subjects  the  indorser  to  the  obligations  imposed 
by  the  law  where  the  indorsement  is  made. 

1  S  State,  at  Large,  440 
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It  is  contended  that,  under  the  law  of  Mississippi,  the  defendant  is 
not  bound.  The  law  referred  to  is  in  Howard  and  Hutchinson's 
Digest,  373,  which  declares  that  '<aU  bonds,  obligations,  single  bills, 
promissory  notes,  and  all  other  writings  for  the  payment  of  money  or 
any  other  thing,  shall  and  may  be  Eissigned  by  indorsement,"  &c.,  and 
the  assignee  may  bring  an  action,  &c.,  '^and  in  all  .actions  com- 
menced or  sued  upon  any  such  original  bond,  obligation,  bill  single, 
or  promissory  note,  or  other  writing  as  aforesaid,  the  defend- 
[  *278  ]  ant  shall  be  allowed  the  *  benefit  of  all  want  of  lawful  con- 
sideration, failure  of  consideration,  payments,  discounts, 
and  set-offs,  made,  had,  or  possessed  against  the  same  previous  to 
notice  of  the  assignment." 

The  only  question  in  the  case  which  can  arise  under  this  statute  is, 
whether  the  admitted  facts  constitute  a  defence  to  the  action.  The 
facts  not  being  within  the  statute,  cannot  be  set  up  as  a  defence  un- 
der it.  They  do  not  show  ^^an  illegal  consideration,  a  failure  of  con- 
sideration, payment,  discount,  or  set-off."  There  was  no  pretence  of 
payment  of  these  notes  in  the  redemption  of  the  property.  They 
were  declared  to  remain  in  force,  and  to  be  subject  to  extinguishment 
when  obtained.  The  case  cited,  of  Parham  v.  Randolph,  4  How. 
Miss.  453,  was  where  the  note  was  given  for  land,  the  title  to  which 
failed  ;  the  failure  of  the  consideration  was  held  a  good  defence 
against  the  note  in  the  hands  of  an  assignee.  That  case  was  clearly 
within  the  statute. 

These  notes  being  negotiable,  were  assigned  to  the  plaintiff,  for  a 
valuable  consideration,  without  notice,  prior  to  the  act  of  redemption. 
That  act  being  a  voluntary  one  by  Harris,  the  assignor  of  the  notes, 
it  could  in  no  respect  prejudice  the  rights  of  his  assignee.  Under 
the  laws  of  Louisiana,  the  right  of  redemption  may  be  enforced 
against  a  purchaser  of  the  thing  liable  to  be  redeemed,  though  that 
fact  was  not  named  in  the  second  sale.  And  when  a  vendor  recovers 
the  possession  of  land,  by  virtue  of  the  power  of  redemption,  he  takes 
it  free  of  all  incumbrances  created  by  the  purchaser. 

But  these  principles  can  have  no  application  to  negotiable  paper, 
though  given  for  a  thing  purchased  which  the  vendor  may  redeem. 
The  purchaser  who  holds  land  or  other  property  liable  to  be  redeemed, 
reconveys  the  property  only  on  the  payment  of  the  consideration 
money.  And  whether  this  payment  be  made  by  returns  of  the  notes 
given,  in  money,  or  in  some  other  manner  acceptable  to  the  parties, 
cannot  be  material.  In  the  present  case,  it  seems,  Gibson  was  con- 
tent to  take  a  mortgage  on  the  property  reconveyed,  to  indemnify 
him  against  the  outstanding  notes. 

From  the  fact  that  the  notes  were  not  given  up,  and  an  indemnity 
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against  him  having  been  taken,  a  jury  might  well  presume  that  Gib- 
son had  notice  of  the  assignment.  But  this  was  not  important  to 
the  right  of  the  assignee.  ^She  stands  unaffected  by  the  reconvey> 
ance.  The  indorsement  of  the  words  ^^Ne  variehir^  could  have  no 
effect  on  the  notes  which  were  payable  in  Mississippi,  and  which 
were  indorsed  to  the  plaintiff  in  that  State.  Nor  could  they  have 
affected  the  negotiable  character  of  the  notes,  had  they  been 
assigned  in  the  usual  *  course  of  business  in  Louisiana.  [*279] 
Abat  V,  Gormley,  3  Louis.  241 . 

These  notes  were  assigned  to  the  plaintiff,  as  collateral  security, 
by  Harris,  for  the  payment  of  his  note  for  six  thousand  dollars,  exe- 
ecuted  at  the  same  time,  which  constituted  a  legal  transfer  of  the 
notes,  for  the  purpose  stated.  On  the  credit  of  these  notes,  it  may 
be  presumed,  the  plaintiff  received  the  note  of  six  thousand  dollars 
from  Harris. 

If  Gibson  be  considered  as  a  guarantor,  as  contended,  yet  a  notice 
was  not  necessary,  as  he  received  an  ample  indemnity  against  the 
six  thousand  dollars  by  the  mortgage.  But  he  was  not  a  guarantor 
in  any  sense  of  that  term.  Harris  assigned  the  notes  as  security, 
and,  under  the  circumstances,  he  cannot  complain  of  want  of  notice 
of  his  own  default 

No  demand  of  the  notes,  when  due,  at  the  Agricultural  Bank  of 
Mississippi,  where  they  were  made  payable,  was  necessary.  The 
action  is  against  the  maker  of  the  notes,  and  if  the  money  was  in  the 
bank,  or  if  the  party  was  there  with  the  money  to  pay  the  notes  on 
presentation,  it  is  matter  of  defence,  and  consequently  the  demand 
at  the  bank  need  not  be  averred  in  the  declaration,  nor  proved  on 
the  trial.  This  question  was  fuUy  considered  and  decided  in  Wal* 
lace  V.  McConneil,  13  Pet  136.    . 

We  think  the  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  to  that  court  for  further  proceedings,  conformably 
to  this  opinion. 

Samukl   Davis,  Plaintiff  in   Error,  v.  The   Police  Jury  op   the 

Parish  of  Concordia. 

9  H.  280. 

It  is  in  accordance  with  the  Inwi  of  nations  and  has  been  affirmed  by  each  department  of 
this  goremmenr,  that  the  treaty  of  San  Ildefonso  took  efTect  on  the  day  of  its  date,  October 
1, 1800 ;  so  that  the  Spanish  governor  of  Loabiana  could  make  no  valid  grant  of  a  fran* 
chise  to  keep  a  ferry  after  that  day. 

Error  to  the  supreme  coort  of  the  State  of  Louisiana*  The  facts 
sufficiently  appear  in  the  opinion  of  the  court 
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Ooxe  and  Oilpin,  for  the  plaintiff. 

^  Jonesj  contra. 

• 

[  •  285  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court 

There  is  enough  upon  the  record  of  this  case  to  give  this 
court  jurisdiction,  but  not  enough  to  give  the  appellant  the  relief  for 
which  he  has  brought  it  here. 

EBs  complaint  is,  that  the  application  of  the  law  of  Louisiana  for 
the  establishment  of  ferries,  2  Mart.  Dig.  142,  3  Mart^  Dig.  292,  to  a 
ferry  franchise  claimed  by  him,  from  Concordia  to  Natchez,  is* an 
invasion  upon  a  right  of  property  secured  by  the  third  article  of  the 
treaty  between  the  United  States  and  the  Republic  of  France,  ceding 
Louisiana  to  the  former ;  and  that  it  impairs  the  obligation  of  a  con- 
tract, which  was  entered  into  between  the  Marquis  de  Casa  Calvo 
and  one  Thomas  Thompson,  on  the  19th  of  February,  1801,  granting 
to  Thompson  a  ferry  at  the  post  of  Concordia  to  Natchez,  as  a  priv- 
ilege to  be  attached  to  his  plantation,  on  condition  that  Thompson 
would  clear  a  public  road  from  Concordia  to  the  Bayou  Cocodrillo. 
The  appeUant  claims  the  firanchise  and  land  to  which  it  was  attached, 
as  a  purchaser  of  both  from  Joseph  Vidal,  who  bought  from  Thomp- 
son the  grantee,  on  the  16th  of  October,  1803.  It  is 
[  •286  ]  •further  said,  that  by  the  law,  usages,  and  customs  of 
Spain,  in  Louisiana,  at  the  date  of  the  grant,  no  other  ferry 
could  be  established  within  a  league  above  or  below  its  locality. 
The  interference  w^th  the  franchise  is  said  to  be  the  establishment 
of  another  ferry  by  the  police  jury  of  Concordia,  from  the  town  of 
Vidalia,  in  that  parish,  to  the  city  of  Natchez.  The  validity  of  this 
proceeding  is  called  in  question,  on  the  ground,  as  we  have  already 
said,  of  its  being  contrary  to  a  treaty  and  the  constitution  of  the 
United  States.  Both  having  been  decided  by  the  highest  court  in 
Louisiana  against  the  rights  claimed,  the  cause  is  before  us,  under 
the  provisions  of  the  twenty-fifth  section^  of  the  judiciary  act  of  1789. 

In  support  of  the  appellant's  case,  his  counsel  urge,  1.  That  the 
grant  of  a  ferry  privilege  across  the  Mississippi,  by  competent 
authority,  implies,  ex  vi  termini,  an  exclusion  of  all  other  ferry  rights, 
not  only  by  private,  unlicensed  individuals,  but  operates  to  exclude 
the  sovereign  from  making  a  similar  grant  to  another,  which  wiU 
conflict  with  it,  or  impair  or  destroy  its  value.  2.  That  the  grant 
in  this  case,  con  exclusion^  is  an  express  recognition  of  such  exclusive 
right  3.  That  this  is  a  case  of  express  contract,  by  which,  for  a 
valuable  consideration,  Thompson  became  a  purchaser  of  an  exclu- 
sive ferr}'  privilege.    4.  That  the  uninterrupted  right  thus  claimed, 
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having  been  exercised  and  enjoyed  by  the  appellant,  and  those  under 
whom  he  claims,  for  thirty-eight  years,  is  conclusive  evidence  of  title 
against  the  defendants. 

We  have  placed  the  point  in  the  case  upon  which  the  jurisdiction 
of  this  court  attaches  in  near  connection  with  the  points  just  read,  to 
show  that  three  of  them  are  not  reexaminable  by  this  court,  however 
they  may  have  been  adjudicated  by  the  court  below. 

The  first,  second,  and  fourth  points  involve  questions  of  what  the 
sovereign  may  do,  or  not  do,  in  granting  a  second  ferry  franchise 
which  impairs  the  value  of  one  previously  granted;  also  whether  the 
words  con  exchisionj  in  the  grant  to  Thompson,  mean  an  exclusive 
and  perpetual  ferry  franchise ;  and,  lastly,  whether  its  long  use  by 
Thompson  and  those  claiming  from  him  is,  or  is  not,  conclusive 
proof  of  the  franchise,  and  that  they  may  claim  it  prescriptively.  All 
of  these  are  questions  depending  upon  the  provincicd  laws  of  Lou- 
isiana, when  belonging  either  to  France  or  Spain ;  upon  its  territorial 
law  afterwards,  when  it  became  a  part  of  the  United  States ;  and  upon 
such  laws  as  may  have  been  passed  and  continue  to  be  in  foi^ce  in  the 
State  of  Louisiana.  Neither  of  them  involves  the  validity 
of  a  treaty  or  statute  of,  nor  an  authority  exercised  *  under,  [  *  287  ] 
the  United  States;  nor  the  validity  of  a  statute  or  an 
authority  exercised  under  a  State,  on  the  ground  of  being  repugnant 
to  the  constitution,  treaties,  or  laws  of  the  United  States ;  nor  do 
they,  or  either  of  them,  draw  in  question  the  construction  of  any 
clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  commission 
held  under,  the  United  States. 

What  we  have  to  decide  in  this  case  is,  whether  or  not  the  fran- 
chise of  a  ferry  given  by  the  Marquis  de'Casa  Calvo  to  Thompson 
b  a  property  protected  by  the  treai^y  by  which  Louisiana  was  ceded 
to  the  United  States,  or  a  contract  bought  by  Thompson  for  a  valu- 
able consideration,  which  has  been  impaired  by  the  action  of  the 
police  jury  of  Concordia,  under  the  laws  of  Louisiana. 

Now,  in  our  view  of  the  case,  it  matters  not  what  merits  Thomp- 
son may  have  had  in  getting  his  privilege  of  a  ferry;  whether  he 
made,  or  did  not  make,  the  road  from  the  post  of  Concordia  to 
Cocodrillo ;  or  how  long  he  and  those  claiming  under  him  have  had 
the  use  of  the  privilege ;  or  what  were  the  powers  of  the  governor 
of  Louisiana  to  grant  such  a  franchise,  or  to  what  extent  other 
officers,  acting  temporarily  as  governors,  could  exercise  the  powers 
of  sovereignty,  delegated  to  one  who  was  so  by  commission;  or 
what  were  the  usages  in  Louisiana,  before  it  was  ceded  to  the 
United  States,  in  respect  to  ferry  grants  and  the  use  of  them,  —  if 
the  sovereignty  of  Spain  in  Louisiana  had  been  parted  with  when 
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the  Marquis  de  Casa  Calvo  gave  this  ferry  right  to  Thompson.  Had 
the  marquis,  at  the  time  it  was  done,  supposing  him  to  have  been 
exercising  the  plenary  power  of  a  governor  of  Louisiana,  any  official 
faculty  to  delegate  to  a  subject  of  the  king  of  Spain,  as  a  franchise, 
a  portion  of  the  king's  royal  privilege  or  prerogative  ? 

The  contract  must  be  tested,  as  all  others  are,  whether  they  are 
national  or  private,  by  the  competency  of  the  parties  to  make  it.  If 
that  does  not  exist,  nothing  can  be  claimed  under  it,  except  such 
equities  as  may  have  arisen  to  either  from  the  conduct  of  one  or  the 
other  of  them  in  the  transaction. 

The  transaction  in  this  case  is,  that  the  Marquis  de  Casa  Calvo, 
governor-general  of  the  province  of  Louisiana,  granted  to  one  Thomas 
Thompson,  on  the  19th  of  February,  1801,  a  ferry  at  the  post  of  Con- 
cordia, opposite  to  the  town  of  Natchez,  as  a  privilege  to  be  attached 
to  the  plantation  he  possessed,  ^'  in  order  that  from  that  place,  with 
exclusive  privilege,  he  may  carry  on  the  ferry  across  the  river,  de- 
manding and  receiving  only  the  prices  most  equitable  and  customary 
'  which  may  be  established  with  the  accord  of  the  command- 
[  •  288  ]  ant  of  the  post  of  *  Concordia," — *^qtie  sefixavan  concunter- 
do  del  dicho  commandariteP 

Four  months  before  this  privilege  was  given  to  Thompson,  on  the 
1st  of  October,  1800,  the  treaty  of  St.  Ildefonso  was  made,  by  which 
Spain  retroceded  to  France  the  province  of  Louisiana.  The  terms 
and  conditions  of  that  treaty  we  will  speak  of  presently,  as  far  as  it 
may  be  necessary  to  do  so,  after  we  have  shown  the  views  taken  by 
the  different  departments  of  the  government  of  the  United  States  of 
the  obligations  of  it,  when  they  began,  and  when  the  full  sovereignty 
of  Spain  ceased  over  Louisiana. 

Each  of  them  has  said  officially,  that  the  sovereignty  of  the  king 
of  Spain  for  granting  lands  in  Louisiana  ceased  with  the  signatures 
of  the  treaty  of  St.  Ildefonso,  on  the  1st  of  October,  1800.  Within 
a  year  after  the  cession  of  Louisiana,  congress,  having  learned  that 
concessions  for  lands  had  been  made  by  the  governors  of  Louisiana, 
between  the  Ist  of  October,  1800,  and  the  30th  of  April,  1803,'  the 
date  of  our  treaty  with  France,  passed  an  act*  declaring  all  such  con- 
cessions void,  and  of  no  effect  in  law  or  equity. 

This  act  was  passed  coincidently  with  what  had  been  the  declara- 
tion of  the  executive  department  of  the  government  This  court  has 
said  the  same  in  several  cases.  In  the  case  of  the  United  States  t;. 
Joseph  Reynes,  9  How.  127,  decided  at  this  term,  it  has  been  reaf- 
firmed, with  a  more  extended  examination  than  had  been  made 
before  of  the  treaty  of  St  Ildefonso,  that  also  between  the  French 

i  8  Stats,  at  Large,  200.  >  2  Ibid.  287. 
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Republic  and  the  king  of  Spain,  signed  in  Madrid  on  the  21st  of 
March,  1801,  with  the  order  of  Barcelona  for  the  delivery  of  Louisi- 
ana to  France  in  execution  of  both  treaties,  and  of  the  treaty  between 
France  and  the  United  States  in  connection  with  the  actual  delivery 
of  the  province  to  the  United  States,  on  the  20th  of  December,  1803, 
by  Laussat,  the  commissioner  of  the  French  government  appointed 
for  that  purpose.  The  treaty  of  St.  Ildefonso  may  be  found  in 
2  White's  New  Rec.  516;  that  of  Madrid  of  the  21st  of  March,  1801, 
in  2  Martin's  Treaties  Sup.  329,  and  in  2  White,  601 ;  the  royal 
order  given  at  Barceldna,  and  the  proceeding  thereon,  in  2  White's 
Becop.,  from  190  to  196  inclusive ;  the  treaty  between  France  and 
the  United  States,  2  White's  Recop.  196 ;  and  the  act  of  delivery  by 
France  to  the  United  States,  2  White's  Recop.,  from  225  to  228 
inclusive. 

In  Reynes's  case,  the  judgment  of  the  district  court  affirming  his 
grant  was  reversed,  on  the  ground  that  the  treaty  between  France  and 
the  United  States  gave  to  the  latter  all  the  rights  acquired 
by  France  by  the  treaty  of  St  Ildefonso,  and  •that  the  [  •  289  ] 
political  sovereignty  of  the  king  of  Spain  in  Louisiana  to 
grant  lands  ceased  with  the  date  of  it,  on  the  1st  of  October,  1800. 

We  will  now  show,  that  the  decision  in  that  case  accords  with  the 
received  usages  of  nations  in  respect  to  rights  acquired  under  treaties; 
that  it  is  sustained  by  all  that  we  now  know  of  what  were  the  rela- 
tions between  France  and  Spain  at  the  time  of  the  event,  and  the 
motives  of  the  two  governments  for  entering  into  the  treaty  of  St 
Ildefonso. 

All  treaties,  as  well  those  for  cessions  of  territory  as  for  other  pur- 
poses, are  binding  upon  the  contracting  parties,  unless  when  other- 
wise provided  in  them,  from  the  day  they  are  signed.  The  ratification 
of  them  relates  back  to  the  time  of  signing.  Vattel,  B.  4,  c.  2,  §  22 ; 
Mart  Summary,  B.  8,  c.  7,  §  5. 

It  is  true,  that,  in  a  treaty  for  the  cession  of  territory,  its  national ' 
character  continues,  for  all  commercial  purposes;  but  full  sovereignty, 
for  the  exercise  of  it,  does  not  pass  to  the  nation  to  which  it  is  trans- 
ferred until  actual  delivery.  But  it  is  also  true,  that  the  exercise  of 
sovereignty  by  the  ceding  country  ceases,  except  for  strictly  municipal 
purposes,  especially  for  granting  lands.  And  for  the  same  reason  in 
both  cases;  —  because,  after  the  treaty  is  made,  there  is  not  in  either 
the  union  of  possession  and  the  right  to  the  territory  which  must  con- 
cur to  give  plenum  dominium  et  utile.  To  give  that,  there  must  be 
thejtw  in  rem  and  the  jW  in  re,  or  what  is  called  in  the  common  law 
of  England  the  juris  et  seisince  conjunctio.  "  This  general  law  of 
property  applies  to  the  right  of  territory  no  less  than  to  other  rights 
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and  all  writers  upon  the  law  of  nations  concur,  that  the  practice  and 
conveational  law  of  nations  have  been  conformable  to  this  principle." 
Puffendorf  par  Barbeyrac,  lib.  4,  c  9,  §  8,  note  2. 

In  this  case,  after  the  treaty  was  made,  and  until  Louisiana  was 
delivered  to  France,  its  possession  continued  in  Spain.  The  right  to 
the  territory  though  in  France,  was  imperfect  until  ratified,  but  abso- 
lute by  ratification  from  the  date  of  the  treaty.  Such  was  the  mani- 
feat  intention,  from  the  promise  and  engagement  of  his  Catholic 
majesty,  in  the  third  article  of  the  treaty; — conditional  upon  the 
execution  of  the  stipulations  of  the  treaty  relative  to  the  Duke  of 
Parma ;  but  becoming  retroactively  absolute  from  the  time  of  the 
signature  of  the  treaty,  as  soon  as  these  conditions  were  performed, 
or  when  others  for  the  same  end  were  substituted  by  the  contracting 
parties. 

The  disability  of  France,  or  her  refusal  to  perform  the  conditions 
for  which  the  retrocession  was  to  be  made,  would  have  released  the 
king  of  Spain  from  his  promise  and  engagement  to  make 
[  •  290  J  •it  It  may  also  be,  that  the  conditions  were  to  be  per- 
formed by  France  in  the  time  mentioned  in  the  first  article, 
and  that  Spain  was  to  keep  possession  of  the  territory  as  a  security 
for  that  performance.  But  in  either  case,  our  conclusions  that  the 
rights  of  France  attached,  and  that  the  sovereignty  of  Spain  ceased 
from  the  signature  of  the  treaty,  would  not  be  weakened;  as  the 
Republic  of  France  and  his  Catholic  majesty  entered  into  another 
treaty  on  the  21st  of  March,  1801,  to  determine  in  a  positive  manner 
what  States  were  to  be  given  to  the  infant  Duke  of  Parma,  as  an 
equivalent  for  the  Duchy  of  Parma.  In  which  it  is  also  declared, 
that  this  second  treaty  had  its  origin  in  that  in  which  the  king  cedes 
to  France  the  possession  of  Louisiana.  And  further,  that  the  con- 
tracting parties'  agree  to  carry  into  effect  the  articles  of  that  treaty, 
and  that,  while  the  difiiculties  with  regard  to  them  are  in  process  of 
arrangement,  the  present  treaty  shall  not  destroy  the  rights  of  either 
party  under  the  first  treaty.  And  if,  as  has  been  said,  possession 
was  meant  to  be  held  by  Spain,  as  a  security  for  the  fulfilment  of 
the  treaty  by  France,  until  the  time  when  the  delivery  was  to  be 
made,  that  purpose  must  be  considered  as  exclusive  of  any  larger 
intent.  The  order  given  by  Spain  for  the  delivery  of  the  territory  to 
France,  precludes  all  inquiry  about  the  performance  of  the  stipula- 
tions of  the  treaties  by  either  of  the  contracting  parties.  Its  terms, 
as  is  said  in  Keynes's  case,  acknowledge  that  the  right  of  France  to 
the  territory  ceded  was  complete,  and  that  the  sovereignty  of  Spain 
over  it  ceased  with  the  signature  of  the  treaty  of  St  Ildefonso. 

This  view  of  the  subject  is  confirmed  by  the  subsequent  conduct 
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of  Spain.  When  her  relations  with  France  had  become  less  amicable 
than  they  had  been,  and  it  was  rumored  that  France  was  negotiating 
a  sale  of  Louisiana  to  the  United  States,  the  secretary  of  state  of 
Spain,  Don  Pedro  Ceyallos,  wrote  to  our  minister,  Mr.  Charles  Pinck- 
ney,  remonstrating  against  the  proceedings  of  France  in  disposing  of 
Louisiana.  He  declared,  also,  if  the  United  States  bought  it,  that  it 
would  be  an  absolute  nullity,  as  France  had  formally  and  positively 
engaged  not  to  sell  it.  No  other  complaint  was  then  or  afterwards 
made  in  respect  to  the  right  of  France  to  Louisiana,  or  when  those 
rights  began.  2  White's  Becop.  546.  Of  course,  as  there  was  nothing 
of  the  kind  in  the  treaty,  the  remonstrance  was  disregarded,  and  the 
purchase  was  made. 

There  will  be  found  also,  in  the  order  given  for  the  delivery  of 
Louisiana  to  France,  a  further  confirmation  that  the  king  of  Spain 
had  not  his  former  sovereignty  over  it  after  the  treaty  of  St.  Qdefonso 
was  signed,  and  that  his  ministers  did  not  think  he  had  in  the  interval 
until  the  delivery  was  made. 

*  The  order  does  not  vary,  except  as  to  the  thing  to  be  [  *  291  ] 
done,  from  the  usual  formula  for  such  a  purpose.  It  is  in 
fact  a  copy  of  the  order  which  was  given  by  France  when  Louisiana 
was  ceded  to  Spain  in  1762.  That  had  been  preceded  by  others  like 
it  for  more  than  a  hundred  years,  when  the  monarchs  of  Europe 
ceded  to  each  other  by  treaty  distant  territories,  either  in  India  or 
America.  This  which  we  are  now  considering  must  have  the  same 
meaning  which  international  usages  have  uniformly  given  to  the 
whole  of  them. 

There  is  cdways,  in  such  an  order,  a  conunendation  of  the  inhabi- 
tants, their  interests  generally,  and  of  their  possessions  or  property, 
pearfect  and  inchoate,  to  the  kind  consideratioi;  of  their  new  monarch, 
in  the  sense  in  which  presumptively,  they  would  have  been  treated 
by  the  ceding  sovereign.  The  language  of  it  is  hope, — not  right,  or 
the  assertion  of  power.  If  it  was  not  so,  the  order  for  delivery  might 
impose  larger  obligations  upon  the  nation  who  receives  the  territory 
than  the  treaty  does.  The  relations  as  to  the  value  and  suitableness 
of  the  ceded  territory  for  the  purposes  of  colonization  might  be 
changed.  Instead  of  having  lands  for  gratuitous  distribution  to  new 
colonists,  or  upon  such  terms  of  purchase  as  the  policy  of  a  new 
sovereign  might  make  desirable,  that  policy  might  be  controlled  by 
grants  after  the  treaty  for  a  cession  has  been  signed.  Indeed,  before 
the  signature  of  a  treaty,  but  after  negotiations  have  begun  for  a 
cession  of  territory,  grants  of  land  cannot  be  made  in  it  v^thout 
being  subject  to  confirmation  by  the  sovereign  to  whom  the  transfer 
shall  be  made.     The  inceptive  equity  of  grants  made  by  the  govei^ 
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nors  of  remote  temtories,  who  do  not  know  that  a  cession  of  it  has 
been  made,  or  that  negotiations  have  been  begun  for  such  an  end, 
may  be  recommended  to  the  kind  consideration  of  the  sovereign  who 
receives  the  transfer ;  but  no  more  can  be  claimed.  When,  then,  the 
king  of  Spain  gave  his  order  at  Barcelona  for  the  delivery  of  Loui- 
siana to  France,  and  said,  in  royal  terms,  "  meanwhile  we  hope  "  that 
all  grants  of  property,  of  whatsoever  denomination,  made  by  my 
governors  may  be  confirmed,  although  not  confirmed  by  myself,  he 
admits  that  he  had  not  the  sovereignty  to  confirm  them ;  that  he 
had  no  power  to  do  then  what  he  might  have  done  before  the  treaty, 
and  what  he  ought  to  have  done  if  he  had  power  afterwards  to  con- 
firm them, — ^that  which,  in  fairness  to  his  former  subjects  and  to  his 
own  honor,  it  may  be  presumed  he  would  have  done,  but  from  being 
conscious  that  the  power  to  confirm  such  grants  had  been  transferred 
to  France.  Such  orders  for  the  delivery  of  ceded  territories,  though 
usual,  are  not  always  given,  whether  there  is  or  is  not  a  pro- 
[  *  292  ]  vision  in  the  •  treaty  for  it  to  be  done.  Without  them, 
however,  treaties  could  not  be  consummated  in  already 
settled  territories,  with  a  due  regard  to  the  respective  rights  of  the 
contracting  parties,  or  with  the  peaceable  transference  meant  by  them. 
They  prevent  violence,  are  the  best  proof  of  a  change  of  national 
character,  preserve  the  commercial  rights  of  the  inhabitants,  give  to 
them  in  the  eyes  of  all  the  world  the  new  rights  and  relations  they 
may  have  acquired,  and  establish,  in  the  most  notorious  way  it  can 
De  done,  that  the  ceded  territory  has  become  a  part  of  another 
dominion,  partaking  with  it  all  those  relations  which  nations  can 
have  with  each  other  in  commerce,  in  peace,  and  in  war. 

Sir  William  Scott,  in  his  opinion  in  the  case  of  The  Fama,  5  Rob- 
inson's Admiralty  Reports,  106, — ^given  as  early  as  February,  1804, 
upon  the  treaty  of  St.  Ildefonso,  retroceding  Louisiana  to  France, 
(though  the  reporter  cites  it  as  of  the  date  of  the  previous  treaty  of 
St  Ddefonso  of  1796,)— coincides  with  oar  views  respecting  sover- 
eignty over  a  ceded  territory,  and  the  commercial  character,  in  which 
a  people  of  a  distant  settlement  are  placed,  by  a  treaty  of  the  State 
to  which  they  belong,  and  by  which  they  are  stipulated  to  be  trans- 
ferred to  another  power,  before  the  delivery  of  the  territory  has  been 
made. 

The  Fama  sailed  firom  New  Orleans  in  April,  1803,  for  Havre  de 
Grace,  with  Spanish  property  on  board.  She  was  taken  on  the  way 
by  a  British  cruiser,  and  her  cargo  libelled,  it  being  alleged  to  be 
enemy's  or  French  property  only  upon  the  ground  that  Louisiana  had 
been  ceded  by  Spain  to  France  before  The  Fama  sailed.  The  points 
stated  in  the  words  of  Sir  William  Saott  are,  whether  the  treaty  dirl 
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not  in  itself  confer  fall  sovereignty  and  right  of  dominion  to  France, 
and  whether  the  inhabitants  were  not  so  ceded  by  that  treaty  as  to 
become  immediately  French  subjects.  The  cause  was  fully  argued 
on  both  sides  by  as  able  counsel  as  were  in  that  day  or  since  in  the 
admiralty  courts  of  England.  The  cargo  was  restored  to  the  Spanish 
claimant,  on  the  ground  that  the  national  character  of  a  place  agreed 
to  be  surrendered  by  treaty,  but  not  actually  delivered,  continues  as 
it  'was  under  the  character  of  the  ceding  country. 

He  cites,  in  support  of  his  conclusion,  the  treaty  signed  at  Breda, 
on  the  21st  of  July,  1667,  between  Louis  the  Fourteenth  and  Charles 
the  Second,  in  which  Nova  Scotia  was  ceded  to  France ;  and  the 
treaty  of  1762,  by  which  Louisiana  was  ceded  by  France  to  Spain. 
He  might  have  found  in  the  proceedings  under  the  first,  before  the 
order  for  delivery  was  given,  a  confirmation  of  his  conclu- 
sion,  in  the  orders  and  *  passes  which  were  given  to  mer-  [  *  293  ] 
chant  ships  before  the  treaty  was  ratified.  Such  passes 
were  given  to  renew  at  once  the  navigation  and  commerce  provided 
for  in  the  fourth  article  of  that  treaty,  and  that  French  vessels  might 
trade  with  Nova  Scotia  as  a  dominion  of  France  before  it  was  sur- 
rendered. His  whole  argument,  too,  for  his  conclusion  shows  that, 
when  he  says,  <<  until  a  delivery  has  been  made,  the  former  sover- 
eignty must  remain,"  he  did  not  mean  sovereignty  in  the  sense  of 
the  supreme  power  to  govern  and  to  dispose  of  the  lands  in  a  ceded 
territory,  or  for  the  exercise  of  any  sovereign  power  in  it  other  than 
that  sovereignty  which  was  necessary  to  preserve  and  enforce  the 
sanctions  of  its  social  condition,  and  which  would  protect  its  inhabi- 
tants in  all  of  their  existing  national  relations,  conventional  or 
otherwise,  whatever  they  might  be,  until  they  were  actually  sur- 
rendered. When  delivery  has  been  made,  these  relations  cease  for 
the  future  from  the  time  it  has  been  done,  and  those  of  the  nation 
receiving  the  territory  begin.  That  such  was  the  extent  and  limit  of 
Sir  William  Scott's  use  of  the  words  "  sovereignty  must  remain,"  is 
clear  from  the  concluding  words  upon  that  point  in  the  case.  They 
are  :  ^  I  am  of  opinion,  therefore,  that  on  all  the  several  grounds  of 
reason  or  practice  and  judicial  recognition,  until  possession  was 
actually  taken,  the  inhabitants  of  New  Orleans  continued  under  the 
former  sovereignty  of  Spain."  And  when  previously  speaking  of 
what  passes  full  sovereignty  in  territory  acquired  by  treaty,  his  test 
of  anion  of  possession  and  right  to  constitute  full  sovereignty  excludes 
the  idea  of  its  entire  continuance  in  a  government  which,  having  had 
both,  had  parted  with  its  right  to  another,  with  a  concomitant  obli- 
gation to  deliver  the  possession.  In  fact,  the  full  sovereignty  in  such 
a  case  is  not  in  one  or  the  other  of  the  contracting  parties,  but  io 
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both,  for  either  to  do  whatever  is  essential  to  the  preservation  of  the 
ability  of  each  to  consummate  their  contract,  according  to  its  terms. 

Of  coarse,  what  we  have  just  said  respecting  sovereignty  in  cessions 
of  territory  is  meant  to  be  understood  of  treaties  signed  by  plenipo- 
tentiaries having  full  powers  to  do  so,  and  which  have  been  after- 
wards ratified ;  and  not  of  those  conventions  entered  into  and  signed 
conditionally,  sub  spe  ratij  by  a  minister  not  furnished  with  orders  to 
execute  it  absolutely.  Such  was  the  treaty  of  Fontainebleau,  executed 
on  the  3d  of  November,  1762,  for  the  cession  of  Louisiana  to  Spain, 
which  is  cited  in  the  opinion  of  Sir  William  Scott  in  the  case  of  The 
Fama.  In  such  a  case  nothing  passes  until  acceptance  of  it  by  the 
king  to  whom  the  cession  has  been  ofifered.  And  not  then, 
[  *  294  ]  *  when  it  is  as  was  the  case  in  that  instance ;  the  cession  of 
Louisiana  having  been  promised  by  preliminary  articles 
Only,  which  were  to  be  followed  by  a  convention  stipulating  the 
measures,  and  the  time  to  be  fixed  by  common  accord  for  the  execu- 
tion of  the  first 

We  have  thus  shown,  that  the  conclusion  to  which  this  court  came 
in  Reyhes's  case,  9  How.  127,  respecting  grants  of  land  in  Louisiana, 
after  the  treaty  of  Si  Ildefonso  had  been  signed,  is  in  harmony  with 
the  usages  and  law  of  nations.  They  would  have  required  it,  if  the 
documents  attending  the  transaction  had  not  led  to  the  same  result 
It  has  been  shown  before,  that  the  legislation  of  congress  would  not 
permit  a  different  conclusion.  The  executive  department  of  the 
government  has  uniformly  acted  under  the  same  impression. 

Finally,  all  of  our  proceedings  respecting  Louisiana  have  been 
done  upon  the  principle,  that  the  law  of  nations  does  not  recognize 
in  a  nation  ceding  a  territory  the  continuance  of  supreme  power  over 
it  after  the  treaty  has  been  signed,  or  any  other  exercise  of  sovereignty 
than  that  which  is  necessary  for  social  order  and  for  commercial 
purposes,  and  to  keep  the  cession  in  an  unaltered  value,  until  a 
delivery  of  it  has  been  made.  Such  being  the  extent  of  sovereignty 
under  sach  circumstances,  is  not  the  grant  of  a  perpetual  ferry  fran- 
chise attached  to  land  as  much  prohibited  as  a  grant  of  land  ? 

We  cannot  distinguish  between  them,  as  to  the  source  from  which 
they  can  only  be  made.  They  are  only  distinguishable  firom  each  other 
in  this,  that  one  of  them  is  exclusively  for  the  grantee,  and  the  other 
for  the  use  of  the  public,  with  a  compensatory  right  of  toll  attached. 
If  a  ferry  franchise  could  be  given  in  such  a  case,  every  other  fran* 
chise  might  be.  When  the  extent  of  Spanish  royal  prerogative  in 
respect  to  franchises  is  considered,  and  especially  such  as  the  king  of 
Spain  could  give  in  his  foreign  dominions  under  the  Roman  civil 
Jaw,  without  any  modification  of  it  in  the  Partidas,  it  will  not  be 
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forgotten,  that  natural  persons  and  bodies  corporate  might  have  been 
invested  with  monopolizing  privileges  and  exemptions,  both  on  the 
land  and  the  water, — ^that  charters  could  have  been  given  to  places, 
with  Ucenses  and  exemptions  which  might  have  interfered  seriously 
with  the  policy  and  institutions  of  a  State  coming  into  the  possession 
of  ceded  territory.  We  will  not  mention  them  in  detail.  Enough 
has  been  said  to  show,  that  if  such  a  sovereignty  could  be  exercised 
after  a  treaty  has  been  signed,  it  would  be  a  power  to  change  materi* 
ally  the  relations  which  the  people  of  a  ceded  territory  had  to  each 
other ;  and  to  establish  between  them  and  a  new  sovereign 
*a  different  condition  than  had  been  contemplated  when  [  *295  ] 
they  were  transferred. 

Such  being  the  law  of  this  case,  we  must  say  that  the  appellant, 
under  the  privilege  of  a  ferry  right  given  by  the  Marquis  de  Casa 
Calvo,  had  no  property  in  it  secured  by  the  third  article  of  the  treaty 
by  which  Louisiana  was  ceded  to  the  United  States,  and  that  no 
contract  arose  from  it,  the  obligation  of  which  hae  ueen  impaired 
either  by  the  legislation  of  Louisiana,  or  the  action  of  the  police  jury 
of  Concordia  under  it. 

We  will  remark  further,  that  nothing  can  be  inferred  from  what 
we  have  said  in  favor  of  the  validity  of  any  franchise  relating  to  the 
navigation  of  the  Mississippi,  if  any  such  was  granted  whilst  Loui- 
siana was  a  province  either  of  France  or  Spain. 

We  will  not  enter  minutely  into  the  history  of  the  retrocession  of 
Louisiana  to  France,  or  into  that  attending  our  acquisition  of  it 
There  is  much  in  both  to  confirm  the  views  we  have  expressed  con- 
cerning national  rights  arising  under  treaties  signed,  and  afterwards 
ratified.  We  have  now,  too,  other  sources  of  information,  contem- 
porary with  the  transaction,  which  disclose  more  fully  than  was 
known  until  within  a  few  years  the  policy  of  the  first  consul  in  ac- 
quiring Louisiana.  Stimulated  by  the  European  desire  for  colonies, 
and  to  counteract  the  impressions  which  might  be  made  upon  his 
popularity,  and  the  glory  he  had  given  to  France,  if  Egypt  should  be 
lost  and  Si  Domingo  should  become  valueless  from  the  revolt  of  its 
slaves,  he  determined  to  avail  himself  of  his  power  to  gratify  the 
wishes  of  the  king  and  queen  of  Spain,  by  making  the  infant  duke 
of  Parma  a  king  in  and  over  a  part  of  Italy,  with  all  royal  rights  and 
honors,  and  to  get  Louisiana  in  return.  He  meant  to  make  it  a  per- 
manent colony  of  France.  He  negotiated,  as  the  treaties  show,  for 
an  absolute  retrocession  of  its  people  and  territory,  without  other 
limitation  than  that  which  the  law  of  nations  secured  to  the  former. 
It  was  to  belong  to  Prance,  as  it  had  been,  when  the  generous  weak- 
ness of  Louis  the  Fifteenth,  without  either  cause  or  consideration, 

•13* 
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ceded  it  to  Spain,  On  the  other  hand,  that  portion  of  Italy  which 
was  to  be  given  for  it  was  to  be  an  unconditional  transfer  of  people 
and  territory,  which,  in  the  event  of  the  failure  of  the  issue  of  its  new- 
king,  were  to  become  absolutely  a  part  of  the  Spanish  monarchy. 
Neither  contemplated  any  thing  else,  or  that  Spain  should  exercise  a 
complete  dominion  in  Louisiana,  after  having  signed  a  treaty  to  cede 
it.  There  is  not  in  the  diplomacy  of  nations  a  more  abso- 
[  *  296  ]  lute  surrender  of  dominion,  than  was  made  *  by  the  king  of 
Spain  in  the  treaty  of  St  Qdefonso,  of  October,  1800. 

From  that  time  until  the  treaty  of  Amiens  was  made,  and  after- 
wards, when  it  was  foreseen  it  would  be  but  a  short  truce,  and  would 
be  followed  by  wars  of  longer  duration,  and  greater  changes  in  the 
condition  of  European  nations  than  had  been  made  in  the  wars  of 
the  ten  preceding  years,  the  first  consul,  amidst  all  of  his  grand  con- 
templations, did  not  lose  sight  for  a  moment  of  the  colonization  of 
Louisiana.  Troops  were  embarked  to  take  possession  of  it.  Plans 
were  made  to  colonize  it  exclusively  with  Frenchmen.  He  saw  what 
might  become  our  pressure  upon  it  from  the  west,  and  to  guard 
against  the  chances  of  war,  which  were  then  in  this  hemisphere  in 
favor  of  England,  it  was  to  have  been  in  its  beginning  a  military 
colony  under  a  leader  of  marked  character  and  renown.  France 
looked  for  commercial  advantages  from  it,  and  a  commanding  war 
position  over  the  Gulf  of  Mexico.  It  was  hoped,  too,  that  it  would  * 
give  to  France,  in  the  foreseen  wars  of  Europe,  favorable  influences 
over  the  United  States.  That  such  a  power  as  France,  between  the 
United  States  and  Mexico,  would  check  us  in  our  career  in  that 
direction,  and  would  give  to  France  the  control  of  Mexico,  and  the 
continuance  of  her  control  over  Spain  itself.  It  was  not  in  the  order 
of  Providence  that  such  intentions  should  be  accomplished.  The 
first  consul  foresaw  a  war  in  which  all  the  resources  of  France  would 
be  wanted,  and  all  that  could  be  gathered  from  every  source.  The  • 
war  came  sooner  than  he  anticipated,  or  meant  that  it  should.  It 
deprived  him  of  all  certain  ability  to  take  possession,  or  to  retain 
Loubiana,  if  he  had  done  so.  The  navy  of  England  was  in  his  way. 
With  Ms  usual  decision,  and  in  opposition  to  bis  comisellors,  he  de- 
termined to  sell  Louisiana  to  the  United  States,  when  we  were  then 
only  negotiating  for  such  a  part  of  it  as  would  secure  to  us  the  tran- 
sit of  our  western  produce  to  the  ocean.  Our  ministers,  with  promp- 
titude never  to  be  forgotten,  without  orders  or  powers  from  home  to 
do  so,  secured  the  prize  by  the  treaty  of  the  30th  of  April,  1803. 

We  shall  direct  this  cause  to  be  remanded  for  such  further  pro- 
ceedings in  the  court  from  which  it  has  been  brought  as  that  court 
may  deem  necessary. 

10  H.  609:  12  H.  47., 
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Benjamin   O.  Humphrbts,   Appellant,  v.  LeogetTi   Shithi  and 

Lawbenoe. 

9  H.  297. 

In  modem  practice,  ooarts  asoallj  give  a  snmmary  remedy  on  motion,  where  a  writ  of  an* 

dka  querela  was  formerly  osed ;  bat  a  bill  in  equity  will  also  lie. 
Therefore,  where  a  defendant  had  a  good  defence,  which  accfued  after  the  case  was  sent  back 

to  the  circuit  court  from  this  court,  and  under  the  mandate  of  this  court,  was  prerentod 

from  pleading  it,  equity  relieved  him,  by  enjoiuing  the  judgment 

GUpifiy  for  the  appellant. 
JoneSj  contriu 

*  Grier,  J.,  delivered  the  opinion  of  the  court.  [  *  311  ] 

The  appellant,  Humphreys,  who  was  complainant  below, 
filed  his  bill  against  the  defendants,  praying  an  injunction  against 
the  issuing  of  an  execution  on  a  judgment  they  had  obtained  against 
him  at  law. 

His  bill  sets  forth,  that  he  was  one  of  the  sureties  of  Richard  Bland, 
late  sheriff  of  Claiborne  county,  in  his  official  bond.  That  in  March, 
1839,  the  present  defendants  instituted  a  suit  on  the  bond  against 
Bland  and  his  sureties,  on  which  the  circuit  court  rendered  a  judg- 
ment in  favor  of  the  defendants.  The  cause  was  removed  to  this 
court  by  writ  of  error,  where  the  judgment  of  the  circuit 
court  was  reversed,  and  the  case  *  remanded  to  the  circuit  [  *  312  ] 
court,  with  directions  to  enter  judgment  against  Humphreys, 
the  surviving  surety.  This  was  in  February,  1846.  In  the  mean 
while,  ajk  May  term,  1840,  judgments  were  entered  in  the  state  circuit 
court  of  Claiborne  county  against  the  sheriff  and  his  sureties  on  the 
same  bond,  and  the  whole  amount  of  the  penalty  collected,  by  levy 
and  sale  of  complainant's  property. 

The  bill,  moreover,  avers,  that  complainant  had  no  notice  or  knowl- 
edge whatsoever  of  the  suit  and  proceedings  against  him  by  these 
defendants,  till  after  the  case  was  remanded  by  this  court ;  that  the 
sheriff's  return  of  service  of  the  writ  on  him  was  false,  and  made  at 
the  request  of  Bland,  for  the  purpose  of  keeping  the  complainant  in 
ignorance  of  the  pendency  of  the  suit ;  that  when  the  cause  was  re- 
manded to  the  circuit  court,  he  offered  to  plead  his  payment  of  tlie 
bond  puis  darrein  continuance  ;  but  the  court  refused  to  receive  the 
plea,  on  the  ground  that  the  mandate  of  the  supreme  court  was  im- 
perative on  them  to  enter  a  judgment  for  the  plaintiff 

The  defendants  demurred  to  this  bill  for  want  of  equity,  and  the 
court  below  sustained  the  demurrer,  and  dismissed  the  bill,  and  the 
complainant  has  appealed  to  this  court 
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Do  the  facts  set  forth  in  the  bill,  and  admitted  by  the  demuirerj 
entitle  the  complainant  to  the  injunction  prayed  for  ? 

According  to  the  view  entertained  by  the  court  of  the  true  merits 
of  this  case,  it  will  be  unnecessary  to  examine  the  question  so  much 
mooted  on  the  argument,  as  to  the  conclusiveness  of  the  sheriff's 
return,  or  whether  equity  would  interfere,  where  a  false  return  has 
been  made  by  the  sheriff  in  collusion  with  a  co-defendant,  without 
any  fraud  or  fault  of  the  plaintiff  We  shall,  therefore,  consider  the 
case  as  if  the  complainant  had  full  notice  of  the  suit  at  law,  and  the 
summons  had  been  duly  served  on  him. 

The  laws  of  Mississippi  limit  the  liability  of  the  sureties  in  the 
official  bond  of  the  sheriff  to  the  amount  of  the  penalty.  Any  person 
injured  by  a  default  of  the  sheriff  in  paying  over  money  collected  by 
him,  may  have  a  judgment  entered  on  the  bond  for  the  amount  due 
to  him,  on  motion,  without  service  of  process,  or  stay  of  execution. 
This  judgment  is  a  lien  on  all  the  personal  and  real  property  of  the 
defendants,  and  has  a  priority  over  all  judgments  subsequently  ob- 
tained. 

As  the  officer  is  liable  to  the  extent  of  his  defaults,  and  the  surety 
only  to  the  extent  of  the  bond,  difficulties  will,  no  doubt,  often  occur 
as  to  the  mode  in  which  sureties  may  defend  themselves  when  judg- 
ments are  demanded  exceeding  the  amount  of  the  penalty. 
[  *  313  ]  If  the  prior  judgments  should  be  paid  *  out  of  the  property 
of  the  sheriff,  the  sureties  might  wrongfully  escape,  if  the 
amount  of  prior  judgments  might  be  pleaded  against  subsequent 
demands.  On  the  contrary,  if  it  could  not,  the  surety  might  be  com- 
pelled to  pay  more  than  the  amount  of  his  bond,  unless  the  court 
should  protect  him  in  some  way. 

In  some  States,  where  a  similar  law  prevails  as  to  suits  on  sheriff's 
bonds,  each  suitor  is  permitted  to  take  a  judgment  on  the  bond  for 
the  amount  of  his  claim ;  and  when  the  sureties  have  paid  in  the 
whole  amount  of  the  penalty,  all  further  executions  are  stayed  by  the 
court,  and  the  money  apportioned  to  the  claimants  according  to  their 
respective  priorities.  But,  whatever  may  be  the  practice  of  the  courts 
of  Mississippi  in  such  cases,  it  is  clear,  that  when  the  surety  has  paid 
the  whole  penalty  of  his  bond,  he  should,  at  some  stage  of  the  pro- 
ceedings,  be  suffered  to  plead  this  defence  to  further  exactions.  If 
he  has  had  no  such  opportunity  before  judgment,  the  court,  on  mo- 
tion, should  permit  it  to  be  done  after  judgment,  and  order  a  stay  of 
execution.  Formerly,  courts  of  law  gave  a  remedy  in  such  cases,  by 
a  writ  of  audita  querela^  —  "a  writ,"  it  is  said,  " of  a  most  remedial 
nature,  and  invented  lest  in  any  case  there  should  be  an  oppressive 
defect  of  justice,  where  a  party  who  has  a  good  defence  is  too  late  in 
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making  it  in  the  ordinary  forms  of  law ; ''  and  although  it  is  said  to 
be,  in  its  nature,  a  bill  in  equity,  yet,  in  modem  practice,  courts  of 
law  usually  afford  the  same  remedy  on  motion  in  a  summary  way. 
The  practice  in  Mississippi  seems  to  prefer  a  bill  in  equity  for  the 
same  purpose. 

And  courts  of  equity  usually  grant  a  remedy  by  injunction  against 
a  judgment  at  law,  upon  the  same  principles.  Li  Truly  v.  Wanzer, 
5  How.  142,  this  court  say :  ^  It  may  be  stated  as  a  general  principle 
with  regard  to  injunctions  after  a  judgment  at  law,  that  any  fact 
which  proves  it  to  be  against  conscience  to  execute  such  judgment, 
and  of  which  the  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law,  but  was  pre- 
vented by  fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  authorize  a  court  of  equity  to  interfere  by 
injunction  to  restrain  the  adverse  party  from  availing  himself  of  such 
judgment''     See  also  Story,  Eq.  Jur.  §  887. 

In  the  case  before  us,  the  surety  had  been  compelled  to  pay  the 
whole  amount  of  his  bond  by  process  from  the  state  courts,  before  the 
present  defendants  obtained  their  judgment  against  him,  but  after  the 
institution  of  their  suit.  This  would  have  been  a  good  defence  to 
the  action  if  pleaded  puis  darrein  continuance.  The  com- 
plainant tendered  this  plea  at  the  proper  *  time,  and  was  [  *  314  ] 
'refused  the  benefit  of  it,  not  because  it  was  adjudged  insuf- 
ficient as  a  defence,  but  because  the  court  considered  they  had  no 
discretion  to  allow  it.  The  mandate  from  this  court  was,  probably, 
made  without  reference  to  the  possible  consequences  that  might  flow 
from  it.  At  all  events,  it  operated  unjustly,  by  precluding  the  com- 
plainant from  an  opportunity  of  making  a  just  and  legal  defence  to 
the  action.  The  payment  was  made  while  the  cause  was  pending 
here.  The  party  was  gailty  of  no  laches,  but  lost  the  benefit  of  his 
defence,  by  an  accident  over  which  he  had  no  control.  He  is,  there- 
fore, in  the  same  condition  as  if  the  defence  had  arisen  after  judg- 
ment, which  would  entitle  him  to  relief  by  a%ulita  querela^  or  a  bill  in 
equity  for  an  injunction. 

We  are  of  opinion,  therefore,  that  the  compla,inant  was  entitled  to 
the  relief  prayed  for  in  his  bill,  and  that  the  decree  of  the  court  below 
ahoukl  be  reversed. 

21H.60. 
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Robinson  Lytle  and  Lydia  Louisa  Lytle,  his  Wife,  Elxas  Hoopbr 
and  Mary  E.  Hooper,  his  Wife,  and  Nathan  H.  Cloybs,  a  Minor, 
under  twenty-one  years  of  age,  by  Wiley  Clayton,  his  Guardian, 
V.  The  State  of  Arkansas,  William  Russell,  the  Real  Estate 
Bank  of  the  State  of  Arkansas,  the  Trustees  of  said  Real  Es- 
tate Bank  aforesaid,  Richard  C.  Byrd,  James  Pitcher,  Wm.  P. 
Officer,  Ebenezer  Walters,  John  Wassell,  John  W.  Cocke, 
Frederick  W.  Trapnall,  George  C.  Watkins,  Samuel  H. 
Hempstead,  John  Robins,  John  Percefull,  James  S.  Conway, 
Henry  F.  Pendleton,  Jacob  Mitchell,  Thomas  S.  Reynolds, 
John  H.  Leech,  Wm.  E.  Woodruff,  Chester  Ashley,  Wm.  J. 
Byrd,  Wm.  W.  Daniel,  and  John  Morrison  and  Edney,  his 
Wife. 

9  H.  314. 

Under  the  act  of  Maj  29, 1830,  (4  Stats,  at  Large,  420.)  continaed  in  force  by  the  act  of  July 
14,  1832,  (4  Stats,  at  Large,  603,)  and  the  instructions  of  the  commissioner  of  pnbllc 
lands,  the  preemptioner  was  permitted  to  file  his  proofs,  identifying  the  land,  in  the 
absence  of  surveys ;  the  register  and  receiver  were  constituted  a  tribunal  to  decide  on  the 
validity  and  extent  of  such  preemption  rights,  and  their  decision  can  be  impeached  only 
by  evidence  of  fraud. 

Where  the  misconduct,  or  neglect  of  a  public  officer,  is  the  sole  cause  why  an  individual  fails 
to  obtain  a  title  under  a  valid  preemption  claim,' equity  will  relieve  him. 

Under  the  acts  above  mentioned,  the  preemption  right  is  limited  to  the  fractional  quarter  seo- 
tion  on  which  his  improvements  were  made,  and  does  not  extend  to  adjoining  fractions 
not  exceeding  one  hundred  and  sixty  acres. 

The  act  of  June  15, 1832,  (4  Stats,  at  Large,  531,)  granting  land  to  the  territory  of  Arkan- 
sas, did  not  affect  a  preemption  light  then  duly  proved. 

The  case  is  stated  in  the  opinion  of  the  court. 

Badger  and  Lawrence^  for  the  plaintiff. 

Sebastian^  contra, 

[  *  328  ]      •  MTiEAN,  J.,  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  before  us  a  decree  of  the  supreme 
court  of  the  State  of  Arkansas. 

The  complainants  £led  their  bill  in  the  Pulaski  circuit  court  of  that 
State,  charging  that  Nathan  Cloyes,  their  ancestor,  during  his  life, 
claimed  a  right  of  preemption  under  the  act  of  congress  of  the  39th 
of  May,  1830,  to  the  northwest  fractional  quarter  of  section  num- 
bered two  in  township  one  north  of  range  twelve  west  That  he  was 
in  possession  of  the  land  claimed  when  the  above  act  was  passed, 
and  had  occupied  it  in  1829.  That  he  was  entitled  to  enter,  by  legal 
subdivisions,  any  number  of  acres,  not  more  than  one  hundred  and 
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sixty,  or  a  quarter  section,  to  include  his  improvement,  upon  paying 
the  minimum  price  for  said  land.  That  Cloyes,  in  his  lifetime,  by 
his  own  affidavit,  and  the  affidavits  of  others,  made  proof  of  his 
settlement  on,  and  improvement  of,  the  above  fractional  quarter, 
according  to  the  provisions  of  the  above  act,  to  the  satisfaction  of 
the  register  and  receiver  of  said  land  district,  agreeably  to  the  rules 
prescribed  by  the  commissioner  of  the  general  land-office ;  and  on  the 
20tb  of  May,  1831,  HartweU  Boswell,  the  register,  and  John  Redman, 
the  receiver,  decided  that  the  said  Cloyes  was  entitled  to  the  preemp- 
tion right  cl€dmed« 

That  on  the  same  day  he  applied  to  the  register  to  enter  the  north- 
west fractional  quarter  of  section  two,  containing  thirty  acres 
and  eighty-eight  hundredths  of  an  acre ;  also  the  *  northeast  [  *  329  ] 
fractional  quarter  of  the  same  section,  containing  forty-two 
acres  and  thirty-two  hundredths  of  an  acre ;  and  also  the  northwest 
and  northeast  firactional  quarters  of  section  numbered  one,  in  the 
same  township  and  range,  containing  ttiirty-five  acres  and  forty-one 
hundredths  of  an  acre,  the  said  firactional  quarter  sections  containing 
one  hundred  and  eight  acres  and  sixty-one  hundredths  of  an  acre ; 
and  ofifered  to  pay  the  United  States,  and  tendered  to  the  receiver, 
the  sum  of  $135.76^,  the  government  price  for  the  land.  But  the 
register  refused  to  permit  the  said  Cloyes  to  enter  the  land,  and  the 
receiver  refused  to  receive  payment  for  the  same,  on  the  ground  that 
he  could  only  enter  the  quarter  section  on  which  his  improvement 
was  made.  That  the  other  quarter  sections  were  contiguous  to  the 
one  he  occupied. 

That  under  the  act  of  the  25th  of  June,  1832,^  entitled,  <<  An  act 
establisliing  land  districts  in  the  territory  of  Arkansas,"  the  above 
fractional  sections  of  land  were  transfered  to  the  Arkansas  land 
district,  and  the  land-office  was  located  at  Little  Rock,  to  which  the 
papers  in  relation  to  this  claim  of  preemption  were  transmitted. 

The  bill  further  states,  that  under  an  act  of  congress  of  the  15th  of 
June,  1832,  granting  to  the  territory  of  Arkansas  one  thousand  acres 
of  land  for  the  erection  of  a  court  house  and  jail  at  Little  Rock,  and 
under  "  An  act  to  authorize  the  governor  of  the  territory  to  sell  the 
land  granted  for  a  court  house  and  jail,  and  for  other  purposes,"  dated 
2d  March,  1833,  John  Pope,  then  governor  of  said  territory,  among 
other  lands,  selected,  illegally  and  by  mistake,  for  the  benefit  of  the 
territory,  the  said  northwest  firactional  quarter  of  section  numbered 
tv7o,  for  which  a  patent  was  issued  to  the  governor  of  the  territory 
and  his  successors  in  office,  for  the  purposes  stated. 

That  the  said  John  Pope,  as  governor,  under  an  act  granting  a 

1 4  Stats,  at  Larj^e,  ft49. 
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quantity  of  land  to  the  territory  of  Arkansas,  for  the  erection  of  a 
public  building  at  the  seat  of  government  of  said  territory,  dated  2d 
March,  1831,^  and  an  act  to  authorize  the  governor  of  the  territory  to 
select  ten  sections  to  build  a  legislative  house  for  the  territory,  ap- 
proved 4th  July,  1832,^  selected  the  northeast  fractional  quarter  of 
section  two,  and  the  northwest  fractional  quarter  and  northeast  frac- 
tional quarter  of  section  one,  as  unappropriated  lands,  and,  having 
assigned  the  same  to  William  Russell,  a  patent  to  him  was  issued 
therefor,  on  or  about  the  21st  of  May,  1834,  both  of  which,  the  com- 
plainants allege,  were  Issued  in  mistake  and  in  violation  of  law,  and 
in  fraud  of  the  legal  and  vested  right  of  their  ancestor,  Cloyes. 

That  after  the  refusal  of  the  receiver  to  receive  paynoient 
[  •  330  ]  for  •  the  land  claimed,  an  act  was  approved,  14th  July,  1832, 
continuing  in  force  the  act  of  the  29th  of  May,  1830,  and 
which  specially  provided,  that  those  who  had  not  been  enabled  to 
enter  the  land,  the  preemption  right  of  which  they  claimed,  within 
the  time  limited,  in  consequence  of  the  public  surveys  not  having 
been  made  and  returned,  should  have  the  right  to  enter  said  lands  on 
the  same  conditions,  in  every  respect,  as  prescribed  in  said  act,  within 
one  year  after  the  surveys  should  be  made  and  returned,  and  the 
occupants  upon  fractions  in  like  manner  to  enter  the  same,  so  as  not 
to  exceed  in  quantity  one  quarter  section.  And  that  this  act  was  in 
full  force  before  Governor  Pope  selected  said  lands,  as  aforesaid. 
That  the  public  surveys  of  the  above  fractional  quarter  sections  were 
made  and  perfected  on  or  about  the  Ist  of  December,  1833,  and 
returned  to  the  land-office  the  beginning  of  the  year  1834.  On  the 
5th  of  March,  1834,  the  complainants  paid  into  the  land-office  the 
sum  of  0136.76^-,  in  full  for  the  above-named  fractional  quarter  sec- 
tions. That  a  certificate  was  granted  for  the  same,  on  which  the 
receiver  indorsed,  that  the  northwest  fractional  quarter  of  section  two 
was  a  part  of  the  location  made  by  Governor  Pope  in  selecting  one 
thousand  acres  adjoining  the  town  of  Little  Rock,  granted  by  con- 
gress to  raise  a  fund  for  building  a  court-house  and  jail  for  the 
territory ;  and  that  that  indorsement  was  made  by  direction  of  the 
commissioner  of  the  general  land-office. 

That  the  register  of  the  land-office  would  not  permit  the  said  frac- 
tional quarter  sections  to  be  entered. 

That  th6  patentees  in  both  of  said  patents,  at  the  time  of  their 
application  to  enter  the  lands,  had  both  constructive  and  actual  notice 
of  the  right  of  Cloyes.  And  that  the  present  owners  of  any  part  of 
these  lands  had  also  notice  of  the  rights  of  the  complainants. 

The  answer  of  the  Real  Estate  Bank  and  trustees  admits  the 

1  4  Stats,  at  Large,  478.  ^  4  lb.  563 
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proof  of  the  preemption  claim  of  Cloyes,  but  they  say:  '^From 
beginning  to  end  it  is  at  issue  of  fraud,  falsehood,  and  perjury,  not 
only  on  the  part  of  Cloyes,  but  abo  on  the  part  of  those  persons  by 
whose  oaths  the  alleged  preemption  was  established.  And  they 
allege,  that  the  lots  four,  five,  and  six,  in  block  eight,  in  fractional 
quarter  section  two,  claimed  by  the  bank,  were  purchased  of  Am- 
brose H.  Sevier  in  the  most  perfect  good  faith,  and  without  any 
notice  or  knowledge  whatever,  either  constructive  or  otherwise,  of 
any  adverse  claim  thereto."  That  they  have  made  improvements  on 
the  same,  which  have  cost  $25,000,  without  ever  having  it 
intimated  *  to  them  that  there  was  any  sul verse  claim,  until  [  *  331  ] 
all  of  said  improvements  had  been  completed* 

James  S.  Ck)nway,  in  his  answer,  denies  the  validity  of  the  pre- 
emption right  set  up  in  the  bill,  and  alleges  that  it  was  falsely  and 
fraudulently  proved.  And  he  says,  that  when  he  purchased,  '<  be  did 
not  know  that  there  was  any  bond  Jide  sulverse  claim  or  right  to  said 
lots,  or  any  of  them ;  and  he  avers,  that  he  is  an  innocent  purchaser 
for  a  valuable  consideration,  and  without  actual  or  implied  notice, 
except  as  hereinafter  stated."  And  he  admits  that  he  occasionally 
heard  the  claim  of  Cloyes  spoken  of^  but  always  with  the  qualifica- 
tion that  it  was  firaudulent  and  void,  and  had  been  rejected  by  the 
government. 

Samuel  A.  Hempstead,  in  his  answer,  denies  that,  at  the  time  of 
the  purchase  of  said  lots,  or  the  recording  of  said  deed,  he  had  notice, 
either  in  fact  or  law,  of  the  complainants'  claim. 

The  other  defendants  filed  special  demurrers  to  the  bilL  The  cir- 
cuit court,  as  it  appears,  sustained  the  demurrers,  and  in  efiect  dis- 
missed the  bilL  The  cause  was  taken  to  the  supreme  court  of 
Arkansas  by  a  writ  of  error,  which  affirmed  the  decree  of  the  circuit 
court. 

The  demurrers  admit  the  truth  of  the  allegations  of  the  biU,  and 
consequently,  rest  on  the  invalidity  of  the  right  asserted  by  the  com- 
plainants. The  answers  also  deny  that  Cloyes  was  entitled  to  a  pre- 
emptive right,  and  a  part,  if  not  all  of  them,  allege  that  they  were 
innocent  purchasers,  for  a  valuable  consideration,  without  notice  of 
the  complainants'  claim. 

The  first  section  of  the  act  of  29th  May,  1830,  gave  to  every  occu- 
pant of  the  public  lands  prior  to  the  date  of  the  act,  and  who  had 
cultivated  any  part  thereof  in  the  year  1829,  a  right  to  enter  at  the 
minimum  price,  by  legal  subdivisions,  any  number  of  acres  not 
exceeding  one  hundred  and  sixty  or  a  quarter  section,  to  include  his 
improvement;  provided  the  land  shall  not  have  been  reserved  for 
the  use  of  the  United  States,  or  either  of  the  several  States. 
VOL.  xviii.  14 
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In  the  third  section  of  the  act  it  is  provided,  that,  before  any  entries 
being  made  under  the  act,  proof  of  settlement  or  improvement  shall 
be  made  to  the  satisfaction  of  the  register  and  receiver  of  the  land 
district  in  which  the  lands  may  lie,  agreeably  to  the  roles  prescribed 
by  the  commissioner  of  the  general  land-office  for  that  purpose. 

On  the  10th  of  June,  1830,  the  commissioner  issued  his  instructions 
to  the  receivers  and  registers  under  the  above  act,  in  which  he  said, 
that  the  fact  of  cultivation  and  possession  required  "  must  be  estab- 
lished by  the  affidavit  of  the  occupant,  supported  by  such 
[  •  332  [  corroborative  testimony  as  may  be  entirely  *  satisfactory  to 
both ;  the  evidence  must  be  taken  by  a  justice  of  the  peace 
in  the  presence  of  the  register  and  receiver."  And  the  commissioner 
directed,  that,  where  the  improvement  was  wholly  on  a  quarter  sec^ 
tion,  the  occupant  wa^  limited  to  such  quarter ;  but  where  the  im- 
provement is  situated  in  different  quarter  sections  adjacent,  he  may 
enter  a  half  quarter  in  each  to  embrace  his  entire  improvement. 

Another  circular,  dated  7th  February,  1831,  was  issued,  instructing 
the  land  officers,  where  persons  claiming  preemption  rights  had  been 
prevented  under  the  above  circular  from  making  an  entry,"  "  by  rea- 
son of  the  township  plats  not  having  been  furnished  by  the  surveyor- 
general  to  the  register  of  the  land-office,  the  parties  entitled  to  the 
benefit  of  said  act  may  be  permitted  to  file  the  proof  thereof,  under 
the  instructions  heretofore  given,  identifying  the  tract  of  land  as  well 
as  circumstances  will  admit,  any  time  prior  to  the  30th  of  May  next." 
And  they  were  requested  to  "  keep  a  proper  abstract  or  list  of  such 
cases  wherein  the  proof  shall  be  of  a  character  sufficient  to  establish 
to  their  entire  satisfaction  the  right  of  the  parties,  respectively,  to  a 
preemption,"  &c.  "  No  payments,  however,  were  to  be  received  on 
account  of  preemption  rights  duly  established,  in  cases  where  the 
townships  were  known  to  be  surveyed,  but  the  plats  whereof  were  not 
in  their  office,  until  they  shall  receive  further  instructions." 

Under  this  instruction,  on  the  28th  of  May,  1831,  the  register  and 
receiver  held  that  Nathan  Cloyes  was  entitled  to  the  northwest  firac- 
tional  quarter,  as  stated  in  the  bill,  but  rejected  the  privilege  of  enter- 
ing the  adjoining  firactions. 

Several  objections  are  made  to  this  procedure.  It  is  contended 
that  the  land  officers  had  no  authority  to  act  on  the  subject,  until  the 
surveys  of  the  township  were  returned  by  the  surveyor-general  to  the 
register's  office ;  and,  also,  that  in  receiving  the  proof  of  the  preemp- 
tion right  of  Cloyes,  the  land  officers  did  not  follow  the  directions  of 
the  commissioner. 

The  first  instruction  of  the  commissioner,  dated  10th  June,  1830, 
required  the  proof  to  be  taken  in  presence  of  the  register  and  receiver, 
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and  it  appears  that  the  proof  was  taken  in  the  presence  of  the  reg],ster 
only. 

The  law  did  not  require  the  presence  of  the  land  officers  when  the 
proof  was  taken,  but,  in  the  exercise  of  his  discretion,  the  commis- 
sioner required  the  proof  to  be  so  taken.  Having  the  power  to 
impose  this  regulation,  the  commissioner  had  the  power  to  dispense 
with  it,  for  reasons  which  might  be  satisfactory  to  him.  And  it  does 
appear  that  the  presence  of  the  register  only,  in  Cloyes's  case,  was 
held  sufficient.  The  right  was  sanctioned  by  both  the  land 
officers,  and  by  the  *  commissioner  also,  so  far  as  to  receive  [  *333  ] 
the  money  on  the  land  claimed,  without  objection  as  to  the 
mode  of  taking  the  proof.  And,  as  regards  the  authority  for  this 
procedure  by  the  land  officers,  it  appears  to  be  covered  by  the  above 
circular  of  the  commissioner,  dated  7th  February,  1831.  In  the 
absence  of  the  surveys,  the  parties  entitled  to  the  benefits  of  the  act 
of  1830  were  "  permitted  to  file  the  proof  thereof,"  &c.,  identifying 
the  tract  of  land,  as  well  as  circumstances  will  admit,  any  time  prior 
to  the  30th  of  May,  1831. 

The  register  and  receiver  were  constituted,  by  the  act,  a  tribunal 
to  determine  the  rights  of  those  who  claimed  preemptions  under  it 
From  their  decision  no  appeal  was  given.  If,  therefore,  they  acted 
within  their  powers,  as  sanctioned  by  the  commissioner,  and  within 
the  law,  and  the  decision  cannot  be  impeached  on  the  ground  of  fraud 
or  unfairness,  it  must  be  considered  final.  The  proof  of  the  preemp- 
tion right  of  Cloyes  being  "entirely  satisfactory"  to  the  land  officers 
under  the  act  of  1830,  there  was  no  necessity  of  opening  the  case, 
and  receiving  additional  proof,  under,  any  of  the  subsequent  laws. 
The  act  of  1830  having  expired,  all  rights  under  it  were  saved  by  the 
subsequent  acts.  Under  those  acts,  Cloyes  was  only  required  to  do 
what  was  necessary  to  perfect  his  right.  But  those  steps  within  the 
law,  which  had  been  taken,  were  not  required  to  be  again  taken. 

It  is  a  well-established  principle,  that  where  an  individual  in  the 
prosecution  of  a  right  does  every  thing  which  the  law  requires  him 
t/)  do,  and  he  fcdis  to  attain  his  right  by  the  misconduct  or  neglect  of 
a  public  officer,  the  law  will  protect  him.  In  this  case,  the  preemp- 
tive right  of  Cloyes  having  been  proved,  and  an  offer  to  pay  the 
money  for  the  land  claimed  by  him,  under  the  act  of  1830,  nothing 
more  could  be  done  by  him,  and  nothing  more  could  be  required  of 
him  under  that  act  And  subsequently,  when  he  paid  the  money  to 
the  receiver,  under  subsequent  acts,  the  surveys  being  returned,  he 
could  do  nothing  more  than  offer  to  enter  the  fractions,  which  the 
register  would  not  permit  him  to  do.  This  claim  of  preemption 
stands  before  us  in  a  light  not  less  favorable  than  it  would  have 
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stood  if  Cloyes  or  his  representatives  bad  been  permitted  by  the 
land  officers  to  do  what,  in  this  respect,  was  offered  to  be  done. 

The  claim  of  a  preemption  is  not  that  shadowy  right  which  by 
some  it  is  considered  to  be.  Until  sanctioned  by  law,  it  has  no  exist- 
ence as  a  substantive  right.  But  when  covered  by  the  law,  it  be- 
comes a  legal  right,  subject  to  be  defeated  only  by  a  failure  to  per- 
form the  conditions  annexed  to  it.  It  is  founded  in  an  enlightened 
public  policy,  rendered  necessary  by  the  enterprise  of  out 
[  *  334  ]  citizens.  The  adventurous  pioneer,  who  is  *  found  in  ad- 
vance of  our  settlements,  encounters  many  hardships,  and 
not  unfirequently  dang'ers,  from  savage  incursions.  He  is  generally 
poor,  and  it  is  fit  that  his  enterprise  should  be  rewarded  by  the  privi- 
lege of  purchasing  the  favorite  spot  selected  by  him,  not  to  exceed 
160  acres.  That  this  is  the  national  feeling  is  shown  by  the  course 
of  legislation  for  many  years. 

It  is  insisted,  that  the  preemption  right  of  Cloyes  extended  to  the 
fractional  quarter  sections  named  in  the  bill,  the  whole  of  them  being 
less  than  160  acres.  We  think  it  is  limited  to  the  fractional  quarter 
on  which  his  improvement  was  made.  This  construction  was  given 
to  the  act  by  the  commissioner  in  his  circular  of  the  10th  of  June, 
1830.  He  says :  ^'  The  occupant  must  be  confined  to  the  entry  of 
that  particular  quarter  section  which  embraces  the  improvement." 
The  act  gives  to  the  occupant  whose  claim  to  a  preemption  is  estab- 
lished the  right  to  entry,  at  the  minimum  price,  by  legal  subdivisions, 
any  number  of  acres  not  exceeding  160.  But  less  than  a  legal  sub- 
division of  a  section  or  fraction  cannot  be  taken  by  the  occupant.  It 
is  contended,  however,  that  several  fractional  quarter  sections  adja- 
cent to  the  one  on  which  the  improvement  was  made  may  be  taken 
under  the  preemptive  right,  which  shall  not  exceed  in  the  whole  160 
acres.  And  the  second  section  of  the  act  of  14th  July,  1832,  which 
provides,  "  that  the  occupants  upon  fractions  shall  be  permitted,  in 
like  manner,  to  enter  the  same  so  as  not  to  exceed  in  quantity  one 
quarter  section,"  it  is  urged,  authorizes  this  view.  But  in  the  case 
of  Brown's  Lessee  v.  Clements  et  oL  3  How.  666,  this  court  say,  the 
act  of  29th  May,  1830,  '^  gave  to  every  settler  on  the  public  lands 
the  right  of  preemption  of  160  acres ;  yet,  if  a  settler  happened  to  be 
seated  on  a  fractional  section,  containing  less  than  that  quantity, 
there  is  no  provision  in  the  act  by  which  he  could  make  up  the  defi- 
ciency out  of  the  adjacent  lands,  or  any  other  lands." 

Did  the  location  of  Governor  Pope,  under  the  act  of  congress,  affect 
the  claim  of  Cloyes  ?  On  the  15th  of  June,  1832, 1,000  acres  of  land 
were  granted,  adjoining  the  town  of  Little  Rock,  to  the  territory  of 
Arkansas,  to  be  located  by  the  governor.     This  selection  was  not 
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made  until  the  30th  of  January,  1833.  Before  the  grant  was  made 
by  congress  of  this  tract,  the  right  of  Cloyes  to  a  preemption  had  not 
only  accrued,  under  the  provisions  of  the  act  of  1830,  but  he  had 
proved  his  right,  under  the  law,  to  the  satisfaction  of  the  register  and 
receiver  of  the  land-office.  He  had,  in  fact,  done  every  thing  he 
coold  do  to  perfect  this  right.  No  fault  or  negligence  can 
*be  charged  to  him.  In  the  case  above  cited  from  3  How-  [  *  335  ] 
ard,  the  court  say :  "  The  act  of  the  29th  of  May,  1830, 
appropriated  the  quarter  section  of  land  in  controversy,  on  which 
Etheridge  was  then  settled,  to  his  claim,  under  the  act,  for  one  year, 
subject,  however,  to  be  defeated  by  his  failure  to  comply  with  its  pro- 
visions. During  that  time,  this  quarter  section  was  not  liable  to  any 
other  claim,"  6cc.  And  the  supplement  to  this  act,  approved  Mth 
July,  1832,  extended  its  benefits.  The  instruction  of  the  commis* 
sioaer,  dated  September  14, 1830,  was  in  accordance  with  this  view. 
He  says :  '^  It  is,  therefore,  to  be  expressly  understood,  that  every 
purchase  of  a  tract  of  Icmd  at  ordinary  private  sale,  to  which  a  pre- 
emption claim  shall  be  proved  and  filed  according  to  law,  at  any  time 
prior  to  the  30th  of  May,  1831,  is  to  be  either  null  and  void,  (the  pur^ 
chase  money  thereof  being  refundable  under  instructions  hereafter  to 
be  given,)  or  subject  to  any  legislative  provisions." 

By  the  grant  to  Arkansas,  congress  could  not  have  intended  to 
impair  vested  rights.  The  grants  of  the  thousand  acres  and  of  the 
other  tracts  must  be  so  construed  as  not  to  interfere  with  the  pre* 
emption  of  Cloyes. 

The  supreme  court  of  the  State,  in  sustaining  the  demurrers  and 
dismissing  the  bill,  decided  against  the  preemption  right  claimed  by 
the  representatives  of  Cloyes ;  and  as  we  consider  that  a  valid  right| 
as  to  the  fractional  quarter  on  which  his  improvement  was  made,  the 
judgment  of  the  state  court  is  reversed ;  and  the  cause  is  transmitted 
to  that  court  for  further  proceedings  before  it,  or  as  it  shall  direct,  on 
the  defence  set  up  in  the  answers  of  the  defendants,  that  they  are 
bond  fide  purchasers  of  the  whole  or  parts  of  the  fractional  section  in 
controversy,  without  notice,  and  that  that  court  give  leave  to  amend 
the  pleadings  on  both  sides,  if  requested,  that  the  merits  of  the  case 
may  be  fully  presented  and  proved,  as  equity  shall  require. 

Catron,  J.,  Nelson,  J.,  and  Grier,  J.,  dissented. 

Catron,  J.  The  complainants  allege  that  they  have  the  superior 
equity  to  the  fractional  quarter  section  No.  2,  and  to  the  other  lands 
etaimed  by  the  biU,  by  virtue  of  an  entry  under  a  preference  right ; 
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and  that  the  respondents  purchased  and  took  their  legal  title  with  full 
knowledge  of  such  existing  equity  in  the  complainants. 

1.  The  defendants  claiming  section  No.  2  (or  part  of  it)  deny  that 
any  such  equity  exists  under  the  legislation  of  congress.  2.  That 
they  purchased  and  took  title  without  any  knowledge  of  the  claim 
set  up ;  and  being  innocent  purchasers,  no  equity  exists  as  to  them 
for  this  reason  also,  regardless  of  any  thing  alleged  against  them. 
3.  That  they  expended  large  sums  on  the  lands  purchased,  and  made 
highly  valuable  improvements  thereon,  without  any  objection  being 
made  by  complainants,  or  notice  of  their  claim  being  given  to  re- 
spondents, and  therefore  a  court  of  equity  cannot  interfere  with  their 
existing  rights. 

The  bill  was  dismissed,  without  any  particular  ground  having  been 
stated  in  the  decree  why  it  was  made  for  respondents ;  and  in  this 
condition  of  the  record,  the  cause  is  brought  here  by  writ  of  error 
under  the  25th  section  of  the  judiciary  act^ 

The  case  made  on  the  face  of  the  bill  was  rejected,  and  the  inquiry 
on  such  general  decree  must  be,  whether  the  claim  set  up  sought  pro- 
.  tection  under  an  act  of  congress,  or  an  authority  exerdsed  under  one, 
so  as  to  draw  either  in  question,  no  matter  whether  the  claim  was 
weU  founded  or  not ;  and  the  fEict  being  found  that  such  case  was 
made,  then  jurisdiction  must  be  assumed  to  examine  the  decree;  and, 
this  being  clearly  true  in  the  present  instance,  jurisdiction  must  be 
taken,  and  the  equity  claimed  on  part  of  complainants  reexamined. 

If,  however,  the  decree  had  proceeded  on  the  second  or  third 
grounds  of  defence,  regardless  of  the  first,  and  had  so  declared,  then 
this  court  would  not  have  jurisdiction  to  interfere,  as  no  act  of  oon- 
gress,  or  an  authority  exercised  under  it,  would  have  been  drawn  in 
question* 

In  regard  to  the  lands  claimed,  except  the  fractional  quarter  sec- 
tion. No.  2,  we  are  agreed  that  the  bill  should  be  dismissed.  So  far, 
the  controversy  is  ended ;  and  as  to  section  No.  2,  I  think  the  bill 
should  be  dismissed  also. 

The  proof  of  occupancy  and  cultivation  was  made  in  April,  1831, 
under  the  act  of  1830,  pursuant  to  an  instruction  from  the  com- 
missioner of  the  general  land«office  having  reference  to  that  act. 
The  act  itself,  the  instruction  given  under  its  authority,  and  the 
proofs  taken  according  to  the  instruction,  expired  and  came  to  an 
end  on  the  29th  of  May,  1831.  After  that  time,  the  matter  stood  as 
if  neither  had  ever  existed ;  nor  had  Cloyes  more  claim  to  enter, 
from  May  29,  1831,  to  July  14, 1832,  than. any  other  villager  in 
little  Rock. 
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Ju]y  14,  1832,  another  preSmption  law  was  passed,  pTOviding, 
among  other  things,  that  when  an  entry  could  not  be  made  under 
the  act  of  1830,  because  the  public  surveys  were  not  returned  to  the 
office  of  the  register  and  receiver  before  the  expiration  of  that  act, 
(29tb  May,  1831,)  then  an  occupant  who  cultivated  the  land  in  1829, 
and  was  in  actual  possession  when  the  act  of  1830  was  passed, 
should  be  allowed  to  enter  under  the  act  of  1832,  the  quarter  section 
he  occupied ;  and  also  adjoining  lands  to  which  the  improvement 
extended,  in  legal  subdivisions,  so  as  to  increase  his  entry  to  a 
quantity  not  exceeding  160  acres.  Under  the  act  of  1832,  the  entry 
in  controversy  was  ofifered,  and  afterwards  allowed,  for  the  purpose 
of  letting  in  complainants,  so  that  a  court  of  justice  might  investigate 
their  claim,  although  it  had  been  pronounced  illeged  at  the  depart- 
ment of  public  lands,  the  officers  there  acting  under  the  advice  of 
the  secretary  of  the  treasury. 

The  act  of  1830,  and  the  circular  under  it,  having  expired,  the 
commissioner  issued  a  new  circular,  (28th  July,  1832,  2  Land  Laws 
and  Opinions,  509,)  prescribing  to  registers  and  receivers  the  terms 
on  which  entries  should  be  allowed  under  the  act  of  1832,  by  which 
circular  proof  was  required  of  cultivation  in  1829,  and  residence  on 
the  29th  of  May,  1830 ;  and  that  this  proof  should  be  made  after 
the  legal  surveys  were  returned  to  the  office  of  the  register  and 
receiver ;  and  the  right  to  make  the  proof,  and  to  enter,  should  con- 
tinue for  one  year  after  the  surveys  were  returned,  unless  the  lands 
^"^ere  sooner  offered  at  public  sale ;  and  that  then  the  entry  should 
Le  made  before  the  public  sale  took  place. 

The  necessity  of  this  new  proceeding  is  manifesto  By  the  act  of 
April  5, 1832,^  all  actual  settlers  at  this  date,  (5th  April,  1832,)  were 
authorized  to  enter,  within  six  months  thereafter,  one  half  quarter 
section,  including  their  respective  improvements.  Such  rights  stood 
in  advance  of  claimants  under  the  act  of  July  14,  1832.  In  the 
mutations  of  a  new  country,  the  fact  was  well  known  that  improve- 
ments passed  from  hand  to  hand  with  great  frequency  by  the  sale  of 
the  possessions ;  and  one  in  possession  (April  5,  1832,)  could  well 
enter  an  improvement  cultivated  in  1829,  and  held  on  the  29th  of 
May,  1830,  he  having  purchased  such  possession.  If  Cloyes,  there- 
fore had  sold  out  to  another  before  the  act  of  April  5  was  passed, 
then  that  other  occupant,  and  not  Cloyes,  would  have  had  the  right 
to  enter  section  No.  2 ;  and  therefore  it  was  highly  necessary  to 
know  who  bad  the  best  right  to  a  preemption  at  the  time  each  entry 
was  offered.  A  still  greater  necessity  existed  for  new  proof.  Until 
the  surveys  were  returned,  it  was  usually  impossible  for  the  register 
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and  receiver  to  know  what  subdivision  had  been  occupied,  or  to 
what  land,  or  how  much,  the  preemption  right  extended ;  and  as  cdl 
those  who  had  a  right  of  entry  on  lands  not  surveyed  and  legally 
recognized  as  surveyed  were  provided  for  by  the  act  of  14th  July, 
1832,  and  the  act  required  them  to  make  proof,  and  to  enter,  within 
one  year  after  the  surveys  were  returned,  by  legal  subdivisions  ac- 
cording to  the  surveys,  it  is  hardly  possible  to  conceive  what  other 
course  could  have  been  adopted  at  the  land-office  than  that  which 
was  pursued,  as  the  surveys  were  the  sole  guide  at  the  local  offices 
where  entries  were  made.  But  it  is  useless  to  speculate  why  the 
new  circular  was  issued ;  the  commissioner  had  positive  power  to 
do  so,  and  the  act,  when  done,  bound  every  enterer.  Nor  could  a 
legal  entry  be  made  under  the  act  of  14th  July,  1832,  without  the 
new  proof,  and  an  adjudication  by  the  register  and  receiver,  founded 
on  such  proof,  that  the  right  of  entry  existed ;  and  as  no  such  proof 
was  offered  by  the  complainants,  they  had  no  right  to  enter  even  the 
^Ot^/j  acres,  and  certainly  not  the  108  ^o'o  acres.  That  an  entry  could 
not  be  lawfully  made,  without  new  proof  to  warrant  it,  for  the  larger 
quantity,  is  our  unanimous  opinion;  and  in  this  we  concur  with 
those  conducting  the  general  land-office. 

For  another  reason,  I  think  their  claim  should  be  rejected.  Little 
Bock  was  the  seat  of  the  territorial  government,  at  which  certain 
public  buUdings  were  necessary ;  and  on  the  loth  of  June,  1832,  an 
act  was  passed,  that  there  be  then  granted  to  the  territory  of  Arkan- 
sas a  quantity  of  land  not  exceeding  one  thousand  acres,  '^  contiguous 
to  and  adjoining  "  the  town  of  Litde  Bock,  for  the  erection  of  a  court 
house  and  jail  in  said  town,  which  lands  shall  be  selected  by  the 
governor  of  the  territory,  and  be  disposed  of  as  the  legislature  shall 
direct,  and  the  proceeds  be  applied  towards  building  said  court  bouse 
and  jaiL 

On  the  30th  of  January,  1833,  the  governor  selected  the  land,  and 
filed  his  entfy  in  the  land-office  at  Little  Bock,  which  entry  was 
received  and  forwarded  to  the  general  land-office  at  Washington,  and 
there  ratified.  The  entry  included  the  fractional  quarter  section  No. 
2,  now  claimed  by  the  heirs  of  Nathan  Cloyes. 

By  the  act  of  March  2,  1833,^  the  governor  of  the  territory  was 
required  to  furnish  to  the  secretary  of  the  treasury  a  description  of 
the  boundaries  of  the  thousand  acres,  and  the  secretary  was  required 
to  cause  to  be  issued  a  patent  therefor  to  the  governor,  in  trust,  &c 
And  the  governor  was  directed  to  lay  off  in  town  lots,  as  part  of  the 
town  of  Little  Bock,  so  much  of  the  grant  as  he  might  deem  advisa- 
ble ;  and  said  governor  was  authorized  to  sell  said  lots,  and  to  dia^ 
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pose  of  the  residue  of  said  tbonsand  acre  grant,  and  which  sale  wa0 
to  be  at  auction,  as  regarded  the  town  lots,  and  the  residue  of  the 
land.  And  he  was  also  authorized  to  select  and  layoff  three  suitable 
squares,  within  this  addition  to  the  town,  on  which  might  be  erected 
a  state  house,  a  court  house,  and  a  jail, — one  square  for  each  build- 
ing, —  for  the  use  thereof  forever,  and  for  no  other  use. 

The  sales  were  to  be  for  cash,  and  the  governor  was  directed  to 
make  deeds  to  purchasers  when  the  purchase-money  was  paid.  A 
patent  issued  to  Governor  John  Pope,  for  the  land.  In  October,  1833, 
he  proceeded  to  sell  at  auction,  in  lots  and  blocks,  the  fraction  No.  2, 
in  part,  to  Ambrose  H.  Sevier,  under  whom  most  of  the  defendants 
on  No.  2  claim.  Those  who  have  answered  deny  that  they  had  any 
knowledge  of  the  claim  of  Cloyes  when  they  purchased  and  took 
title ;  and  that  complainants  stood  by,  permitted  the  purchase,  and 
saw  great  city  improvements  made,  and  large  sums  of  money  ex- 
pended, without  objection,  or  any  intimation  being  given  that  they 
intended  to  bring  forward  any  such  claim  as  the  one  now  set  up. 
But,  as  remarked  in  the  outset,  this  court  has  no  jurisdiction  of  these 
matters,  and  must,  therefore,  leave  them  to  the  state  courts  for  adju- 
dication and  final  settlement. 

How,  then,  did  the  claim  of  the  complainants  stand  when  the  city 
lots  were  sold  in  1833  ?  Cloyes  never  offered  to  enter  fraction  No.  2 
alone ;  he  offered  to  enter,  says  the  bill,  (28th  May,  1831,)  with  the 
register  at  Bates ville,  sectional  quarter  No.  2  for  3()rV(r  acres;  north- 
east fractional  quarter  for  i2^i?o  acres ;  and  northwest  and  northeast 
firactional  quarters  of  section  No.  1,  containing  35^^^^  ac^es ;  making 
in  all  108  ^ir^  acres.  The  proof  made  was,  that  he  resided  on  No.  2 
for  30rV<j  acres.  This  entry  was  refused,  on  a  ground  not  open  to 
controversy.  By  the  act  of  1830,  only  that  quarter  section  on  which 
the  improvement  was  could  be  entered,  no  matter  what  quantity 
it  contained.  In  this,  we  are  unanimous  now;  and  also,  that  the 
entry  allowed  is  void  for  all  but  the  fraction  No.  2.  Here  was  an 
offer  to  enter  in  1831  that  could  not  be  lawfully  done  at  that 
time;  then  a  refusal  to  receive  the  entry  was  proper.  The  claim 
to  enter  108/oV  acres  was  adhered  to  throughout  by  Cloyes  and 
bis  heirs.  The  offer  to  enter  the  whole  quantity  of  108 /o\>  acres 
-was  again  made  in  1834 ;  and  we  agree  in  opinion  that  the  entry 
could  not  be  lawfully  received  at  the  latter  period  for  this  larger 
qaantity ;  less  than  the  whole  was  never  claimed. 

As  already  stated,  the  entry  that  was  admitted  in  1834  was  made 
to  enable  the  party  to  litigate  his  rights,  if  any  existed,  as  against  the 
city  title ;  not  because  the  claim  to  enter  was  lawful,  in  the  estima- 
tion of  the  secretary  of  the  treasury  and  the  commissioner  of  the 
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general  land-office,  for  they  had  decided  against  its  validity.  The 
offer  to  enter  being  illegal,  and  the  entry  as  received  being  illegal,  it 
is  not  perceived  on  what  ground  a  court  of  equity  can  uphold  the 
claim  even  in  part,  and  thereby  overthrow  a  patent  of  the  Uqjted 
States,  and  oust  purchasers  who  relied  on  such  patent. 

In  the  next  place,  when  the  act  of  June  15,  1832,  was  passed, 
authorizing  the  governor  of  Arkansas  territory  to  locate  the  thousand 
acres,  the  act  of  1830  had  expired;  no  right  of  entry  existed  in 
Cloyes*  The  land  appropriated  to  public  use  was  to  be  taken  ^  con- 
tiguous to  and  adjoining  the  town  of  Little  Rock;"  all  the  land 
adjoining  was  reserved  by  the  act,  subject  to  a  selection  by  the  gov- 
ernor, as  a  public  agent ;  the  grant  was  a  present  grant  of  the  thou- 
sand acres,  without  limitation.  Cloyes  had  no  claim  to  interpose  at 
that  time ;  and  on  the  selection  being  made,  it  gave  precision  to  the 
land  granted,  and  the  title  attached  from  the  date  of  the  act.  In  the 
language  of  this  court,  in  Rutherford  v.  Greene's  Heirs,  2  Wheat  206, 
the  grant  which  issued  to  Grovernor  Pope  in  pursuance  of  the  act  of 
June  15, 1833,  "  relates  to  the  inception  of  his  title."  That  also  was 
a  present  grant  of  25,000  acres  to  General  Greene,  made  by  an  act  of 
the  legislature  of  North.  Carolina,  but  unlocated  by  the  act  of  assem- 
bly. It  was  granted  in  the  military  district  generally,  and  ordered  to 
be  surveyed  by  certain  commissioners.  Soon  afterwards  it  was 
located  by  survey,  and  the  question  presented  to  this  court  was,  as  to 
what  time  the  title  had  relation  for  the  land  selected ;  when  it  was 
held  that  the  grant  was  made  by  the  act  directly,  and  gave  date  to 
the  title,  and  of  necessity  overreached  aU  intervening  claims  for  the 
land  selected. 

This  case  is  far  stronger  than  that  Here  the  act  of  1830  was  made 
part  of  the  act  of  July  14, 1832 ;  they  stood  as  one  act,  and  took 
date  on  the  14th  of  July.  The  act  provides :  "  That  no  entry  or  sale 
should  be  made,  under  the  provisions  of  this  act,  of  lands  which 
shall  have  been  reserved  for  the  use  of  the  United  States,  or  either 
of  the  States.  The  land,  to  the  quantity  of  one  thousand  acres  ad- 
joining the  then  town  of  Little  Rock,  had  been  expressly  reserved 
by  the  act  of  the  15th  of  June,  and  stood  so  reserved  when  the  act 
of  July  14th  was  passed,  subject  to  selection  in  legal  subdivisions 
The  act  of  June  15  had  no  exception ;  the  object  was  of  too  mucn 
importance  to  allow  of  any.  If  this  villager  could  claim  a  preemp- 
tion, so  might  any  other,  and  the  act  of  June  would  have  been  with- 
out value,  as  the  whole  grant  might  have  been  defeated  by  occupant 
claims,  and  the  seat  of  government  transferred  to  private  owners. 
This  is  manifest  Cloyes  was  a  tinner,  carrying  on  his  trade  in  the 
edge  of  the  town,  and  next  his  dwelling;  adjoining  to  his  house  ^nd 
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shop  he  cultivated  a  garden,  and  on  this  occupancy  and  cultivation 
his  claim  was  founded.  Others,  no  doubt,  were  similarly  situated. 
The  seat  of  government  was  located  on  the  public  lands  then  unsur- 
veyed,  and  if  the  act  of  July  14, 1832,  conferred  an  equity  on  Cloyes 
to  take  160  acres,  so  it  did  on  others  in  his  situation  all  around  the 
then  town,  and  adjoining  thereto.  If  the  occupant  could  take  the 
land  adjoining,  how  was  it  possible  for  the  governor  to  add  lots  and 
squares  to  the  seat  of  government?  The  intention  of  congress  man- 
ifestly contemplated  that  the  right  of  selection  should  extend  to  all 
lands  adjoining  the  then  town ;  and  that  these  were  reserved  for  public 
oae,  is,  in  my  judgment,  hardly  open  to  controversy,  on  the  face  of 
the  act  of  July  14.  But  when  we  take  into  consideration  the  fact, 
that  General  Greene's  title  had  been  upheld  on  the  principle  that  it 
took  date  with  the  act  making  the  grant,  and  that  the  grant  made  in 
irost  to  Governor  Pope  depended  on  the  same  principle,  and  equally 
overreached  aU  intervening  claims,  no  doubt,  it  would  seem,  could 
well  be  entertained,  either  at  the  general  land-office  or  by  purchasers, 
that  this  occupant  had  no  just  claim,  and  could  not  interfere  and 
overthrow  titles  derived  under  the  act  of  June  15, 1833. 

And  this  is  deemed  equally  true  for  another  and  similar  reason.  If 
this  preference  of  entry  for  public  use  could  be  overthrown  by  a  sub- 
sequent preemption  law,  so  may  every  other  made  to  secure  locations 
for  county  seats  and  public  works.  The  reservation  was  quite  as 
definite  as  where  salt  springs  and  lead  mines  werp  reserved,  or  lands 
on  which  ship-timber  existed.  In  such  cases  the  President  deter- 
mines that  the  lands  shall  be  reserved  from  sale,  and  this  is  always 
done  after  the  surveys  are  executed  and  returned ;  and  certainly  had 
snch  power  been  vested  in  him  to  reserve  lands  adjoining  the  seat  of 
government  of  Arkansas,  for  the  use  thereof,  he  could  have  lawfully 
made  the  selection ;  and  authority  to  do  so  having  been  conferred  by 
congress,  on  the  governor,  his  power  was  equal  to  that  of  the  Presi- 
dent in  similar  cases,  where  lands  are  reserved  for  public  use  by  gcn- 
erallaws. 

For  these  reasons,  I  think  the  decree  ought  to  be  affirmed ;  and  I 
have  the  more  confidence  in  these  views,  because  they  correspond 
^th  the  accumulated  intelligence  and  experience  of  those  engaged 
in  administering  the  department  of  public  lands,  and  with  the  prac- 
tice pursued  at  the  general  land-office,  fironf  the  date  of  the  act  of 
July  14,  1832,  to  this  time. 

14  H.  877;  18  H.  48;  20  H.  6;  22  H.  198;  1  B.  182;  5  Wal.  668. 
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Thomas  E.  Boswell's  Lessee,  Plaintiff,  v.  Lucius  B.  Otis,  Admin- 
istrator, Margaret  Dickinson,  Widow,  and  Edward  F.,  Julia  S., 
Margaret  O.,  John  B.  B.,  Rodolphus,  Martha  Jane,  and  James 
A.  Dickinson,  Minor  Children,  of  Rodolphus  Dickinson,  deceased, 
by  L.  O.  Rawson,  their  Guardian  and  Next  Friend,  et  oL 

9  H.  336. 

If  a  coart  exercises  oyer  the  property  of  a  non-resident,  on  whom  no  process  is  serred,  koj 
{arisdiction  not  conferred  by  law,  its  act  is  merely  void,  not  roidablc  by  error  or  appeal 

The  case  is  stated  in  the  opinion  of  the  court. 

Ewing^  for  the  plaintiflf. 

Stanberrpf  for  the  defendants. 

[  *  346  ]      *  M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  before  us  on  points  certified,  on  which  the 
opinions  of  the  judges  of  the  circuit  court  of  the  United  States  for 
Ohio  were  opposed. 

In  1825,  a  bill  was  filed  by  Thomas  L.  Hawkins,  in  the  court  of 
common  pleas  for  Sandusky  county,  Ohio,  against  Thomas  £•  Bos- 
well  and  others,  which  represented  that,  in  the  year  1816,  Boswell, 
of  the  State  of  Kentucky,  the  complainant.  Reed,  and  Owings  agreed 
to  build  a  saw*mill  on  the  public  land,  with  the  view  of  purchasing 
the  land  when  sold  by  the  government  Boswell  and  Owings  ad- 
vanced a  part  of  the  money ;  the  complainant  was  to  be  the  active 
partner,  and  his  share  of  the  capital  was  to  be  paid  by  labor.  That 
he  expended  labor  and  money  until  the  land  was  sold,  in  1818,  at 
Wooster,  in  Ohio,  when  Reed  and  Owings  abandoned  the  contract ; 
and  it  was  then  agreed  by  Boswell,  William  T.  Barry,  of  Kentucky, 
and  William  Whltimore,  of  Boston,  and  the  complainant,  to  go  on 
and  purchase  lot  number  nine,  or  a  large  part  of  it,  on  which 
[  *  347  ]  the  building  for  the  mill  had  been  commenced.  The  *  pur- 
chase was  made,  and  it  was  agreed  that  the  complainant's 
share  of  the  purchase-money  should  be  paid  in  labor  on  the  mill,  and 
in  improvements  on  the  land.     That  he  should  be  the  active  partner, 

The  complainant  proceeded  in  the  construction 'of  the  mill,  and 
expended  for  the  company  the  sum  of  five  thousand  dollars,  of  which 
he  advanced  two  thousand  six  hundred  dollars,  besides  his  own  time ; 
that  the  complainant  expected  his  partners  would  have  conveyed  to 
him  one  fourth  of  the  land  purchased,  they  having  obtained  a  legal 
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title  to  two  thirds  of  the  lot,  but  that  they  have  refused  to  do  the 
same,  or  to  account  and  refund  him  the  money  expended,  &c.  And 
the  complainant  prayed  a  decree  for  one  forurth  part  of  the  land  to 
which  the  defendants  have  obtained  a  title,  and  also  that  they  may 
account,  &c. 

The  defendants  being  non-residents  of  Ohio,  the  court  ordered  nine 
weeks'  notice  to  be  given  in  a  newspaper,  as  the  statute  requires. 
There  being  no  appearance  of  the  defendants,  the  bill  was  taken  as 
confessed,  and  the  matter  was  refeired  to  a  master,  who  reported  a 
balance  against  them,  and  in  favor  of  the  complainant-,  of  the  sum 
of  eighteen  hundred  and  forty-four  dollars  and  seventeen  cents,  for 
which  a  final  decree  was  entered,  and  it  was  adjudged  that  it  should 
have,  from  the  time  of  its  being  pronounced,  the  operation  and  effect 
of  a  judgment  at  law,  and  be  a  lien  on  all  the  town  lots  of  the  de- 
£e^ndauts,  and  all  other  real  estate  owned  by  them  within  the  county. 
And  execution  was  authorized,  &c.  Several  executions  were  issued 
and  a  number  of  lots  were  sold,  among  others  lot  number  seven,  con- 
taining seventy-seven  acres  and  seventy-five  hundredths,  for  which 
the  sheriff's  deed  was  executed. 

For  this  lot  number  seven  an  ejectment  was  brought  by  Boswell 
in  the  circuit  court  of  the  United  States,  and  issue  being  joined,  on 
the  trial  the  following  questions  were  raised,  on  which  the  opinions 
of  the  judges  were  opposed. 

^  1.  Whether  or  not  the  proceedings  and  decree  of  the  said  court 
of  common  pleas  of  Sandusky  county,  set  forth  in  the  record  above 
stated,  are  coram  nonjitdice. 

^  2.  Admitting  said  proceedings  and  decree  to  be  valid  so  far  as 
relates  to  the  land  specifically  described  in  the  said  bill  in  chancery, 
whether  or.  not  said  proceedings  and  decree  are  coram  non  judice 
and  void  so  far  as  relates  to  lot  number  seven,  in  controversy  in  this 
case,  and  which  is  not  described  in  said  bill  in  chancery;  or,  in 
other  words,  whether  said  proceedings  and  decree  are  not  in  rem, 
and  so  void  and  without  efiect  as  to  the  other  lands  sold  under  said 
decree." 

•  As  the  title  to  lot  number  seven  only  is  involved  in  the  [  *  348  ] 
ejectment  suit,  it  is  unnecessary  to  consider  the  first  point 
certified.  Under  the  decree,  which  was  only  for  money,  many  lots 
were  sold  by  the  sheriff  that  are  still  held,  it  is  presumed,  under  his 
deed ;  but  the  holders  are  not  parties  to  this  suit,  and  it  may  be  de- 
cided without  affecting  their  interests. 

When  the  record  of  a  judgment  is  brought  before  the  court,  collat- 
erally or  otherwise,  it  is  always  proper  to  inquire,  whether  the  court 
rendering  the  judgment  had  jurisdiction.    Jurisdiction  is  acquired  in 

VOL.   XVIII.  16 


170        SUPREME   COURT  OP  THE  UNITED   STATES. 

Boswell's  Lessee  v.  Otis.    9  H. 

one  of  two  modes ;  first,  as  against  the  person  of  the  defendant,  by 
the  service  of  process ;  or,  secondly,  by  a  procedure  against  the  prop- 
erty of  the  defendant,  within  the  jurisdiction  of  the  court.  In  the 
latter  case,  the  defendant  is  not  personally  bound  by  the  judgment, 
beyond  the  property  in  question.  And  It  is  immaterial  whether  the 
proceeding  against  the  property  be  by  an  attachment  or  bill  in  chan- 
cery. It  must  be  substantially  a  proceeding  in  rem,  A  biU  for  the 
specific  execution  of  a  contract  to  convey  real  estate  is  not  strictly  a 
proceeding  in  rem^  in  ordinary  cases ;  but  where  such  a  procedure  is 
authorized  by  statute,  on  publication,  without  personal  service  of 
process,  it  is  substantially  of  that  character. 

The  chancery  act  of.  Ohio,  of  1824,  confers  on  the  court  of  common 
pleas  general  chancery  powers.  In  the  twelfth  section,  jurisdiction 
is  given  over  the  rights  of  absent  defendants,  on  the  publication  of 
notice,  '^  in  all  cases  properly  cognizable  in  courts  of  equity,  where 
either  the  title  to,  or  boundaries  of,  land  may  come  in  question,  or 
where  a  suit  in  chancery  becomes  necessary  in  order  to  obtain  the 
rescission  of  a  contract  for  the  conveyance  of  land,  or  to  compel  the 
specific  execution  of  such  contract" 

Under  this  statute,  the  bill  by  Hawkins  purports  to  have  been  filed. 
But,  without  reference  to  the  other  lots  sold  under  the  decree,  there 
is  no  pretence  to  say  that  the  bill  had  any  relation  to  the  title  or 
boundaries  of  lot  number  seven,  or  to  any  contract  for  the  conveyance 
of  the  same.  And  it  is  only  in  these  cases  that  the  act  authorizes  a 
chancery  proceeding  against  the  land  of  non-residents  by  giving 
public  notice.  It  is  a  special  and  limited  jurisdiction,  and  cannot  be 
legally  exercised,  except  within  the  provisions  of  the  statute. 

The  principle  is  admitted  that,  where  jurisdiction  is  acquired 
against  the  person  by  the  service  of  process  or  by  a  voluntary  appear- 
ance, a  court  of  general  jurisdiction  will  settle  the  matter  in  contro- 
versy between  the  parties.  But  this  principle  does  not  apply 
[  *  349  ]  to  a  special  jurisdiction  authorized  by  statute,  though  *  exer- 
cised by  a  court  of  general  jurisdiction.  The  present  case 
will  illustrate  this  view.  Admit  that  a  special  jurisdiction  was  ao 
quired  against  all  the  other  lots,  yet  number  seven  was  in  no  way 
connected  with  them.  It  was  not  named  in  the  bill,  nor  was  there 
any  step  taken  in  relation  to  it,  until  it  was  levied  on  by  the  sheriff 
to  satisfy  the  general  decree.  It  was  not  within  any  one  of  the 
categories  named  in  the  statute.  Until  long  afber  the  decree,  the 
title  to  it  was  not  obtained  by  defendants.  K  it  can  be  made  subject 
to  such  a  procedure,  then  the  special  jurisdiction  given  by  the  statute 
is  converted;  by  construction,  into  a  general  proceeding  against  the 
property  of  non-residents  by  a  mere  publication  of  notice. 
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The  property  of  an  individual  is  subject,  in  a  certain  sense,  to  the 
law  of  the  State  in  which  it  is  situated.  It  is  liable  for  taxes  and  to 
such  special  proceedings  against  it  as  the  law  shall  authorize.  An 
attachment  may  be  laid  upon  it,  and  it  may  be  sold  in  satisfaction 
of  an  established  claim.  And  the  legislature  may,  perhaps,  subject 
other  lands  to  the  payment  of  the  judgment  on  the  attachment  after 
the  sale  of  the  lands  first  attached.  But  no  such  proceeding  is 
authorized  by  the  act  under  which  this  procedure  was  had.  It  ia 
limited  to  the  cases  enumerated  in  the  statute. 

It  is  said  that  the  statute  authorizes  a  decree  for  money.  This 
may  be  admitted.  Under  the  rescission  of  a  contract,  the  money 
paid  may  be  decreed  to  be  refunded,  and  the  land  covered  by  the 
contract,  being  within  the  special  jurisdiction  of  the  court,  may  be 
ordered  to  be  sold.  But  the  power  of  the  court  is  limited  to  this. 
Under  the  assumption  of  a  special  power,  it  cannot  be  made  general 
by  any  supposed  necessity,  beyond  the  provisions  of  the  act  Such  ' 
a  construction  would  not  only  pervert  the  object  of  the  legislature, 
but  it  would  sacrifice  the  property  of  an  individual  without  notice  in 
fact,  and  who  had  no  opportunity  to  make  his  defence. 

The  proceedings  in  this  case  are  a  practical  commentary  upon  this 
construction. 

It  is  said,  if  this  construction  of  the  act  be  erroneous,  it  does  not 
make  void  the  proceedings,  and  that  the  error  can  only  be  corrected 
by  an  appellate  court  And  we  are  referred  to  the  case  of  Lessee  of 
Boswell  and  others  v.  Sharp  and  Leppelman,  15  Ohio,  447,  in  which 
it  is  alleged  that  the  supreme  court  of  Ohio  sustcdned  the  decision 
of  the  common  pleas  on  the  question  now  before  us. 

In  that  case,  the  supreme  court  did  hold  that  the  court  of  common 
pleas  of  Sandusky  had  jurisdiction  in  the  chancery  proceed- 
ing, and  that  the  validity  of  the  same  could  not  be  *  ques-  [  *  350  ] 
tioned  collaterally.  But  that  decision  was  made  in  refer- 
ence to  a  part  of  lot  number  nine,  on  which  the  mill  was  constructed, 
and  to  obtain  a  title  for  a  part  of  which  the  bill  was  filed.  The  til^ 
to  lot  number  seven  was  not  involved  in  the  case  before  the  supreme 
court,  and,  consequently,  they  did  not  consider  it 

It  may  be  difficult  in  some  cases  to  draw  the  line  of  jurisdiction 
so  as  to  determine  whether  the  proceedings  of  a  court  are  void  or 
only  erroneous.  And  in  such  cases,  every  intendment  should  be 
favorable  to  a  purchaser  at  a  judicial  sale.  But  the  rights  of  all  par- 
ties must  be  regarded.  No  principle  is  more  vital  to  the  administra- 
tion of  justice  than  that  no  man  shall  be  condemned  in  his  person  of 
property  without  notice,  and  an  opportunity  to  make  his  defence. 
And  every  departure  from  this  fundamental  rule,  by  a  proceeding  in 
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rem,  in  which  a  publication  of  notice  is  substituted  for  a  service  on 
the  party,  should  be  subjected  to  a  strict  legal  scrutiny.  Junsdiction 
is  not  to  be  assumed  and  exercised  in  such  cases  upon  the  general 
ground  that  the  subject-matter  of  the  suit  is  within  the  power  of  the 
court.  This  would  dispense  with  the  forms  of  the  law  prescribed  by 
the  legislature  for  the  security  of  absent  parties.  The  inquiry  should 
be,  have  the  requisites  of  the  statute  been  complied  with,  so  as  to 
subject  the  property  in  controversy  to  the  judgment  of  the  court,  and 
is  such  judgment  limited  to  the  property  named  in  the  bill.  If  this 
cannot  be  answered  in  the  affirmative,  the  proceedings  of  the  court 
beyond  their  jurisdiction  are  void. 

K  this  test  be  applied  to  the  proceedings  before  us,  we  think  in  no 
just  and  legal  sense  can  they  be  held  to  subject  lot  number  seven  to 
the  decree  of  the  court,  nor  to  fix  any  personal  liability  on  the  de- 
fendants, and,  consequently,  that  the  levy  and  sale  of  the  sheriflfwere 
without  authority  and  void,  and  the  second  question  certified  to  this 
court  must  be  so  answered. 

17  H.  239;  24  H.  195;  1  Wal.  228. 


The  United  States  v.  Ephraim  Briogs. 

9  H.  351. 

It  is  an  oflfenoo  against  tho  act  of  March  2,  1831,  (4  Stats,  at  Large,  472,)  if  one  catSt  ^>tfa 
intent  to  appropriate  to  liis  own  use,  oak  or  hickory  trees  on  the  public  lands  of  the 
United  States. 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Michigan.  It  was  be- 
fore the  court)  5  How.  208.  The  case  is  stated  in  the  opinion  of  the 
court. 

Johnson^  (attorney-general,)  for  the  United  States. 

No  counsel  contra, 

[  '354  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  below  was  indicted  for  cutting,  with 
intent  to  appropriate  to  his  own  use,  twenty  white-oak  trees  and 
twenty  hickory  trees  of  the  United  States,  standing  on  the  public 
lands.  The  jury  found  him  guilty,  and  he  moved  in  arrest  of  judg- 
ment, because  the  offence  charged  was  not  punishable  by  indictment ; 
on  which  motion,  the  circuit  court  certify  to  this  court  as  follows :  — 
"  The  motion  of  defendant  in  arrest  of  judgment,  and  for  a  new 
trial  in  the  case,  coming  on  to  be  heard,  and  the  same  having  been 
argued  by  counsel  on  either  side,  the  opinions  of  the  court  were 
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opposed  as  to  the  point, '  whether  the  offence  charged  and  set  forth 
in  the  indictment,  of  cutting,  removing,  or  using  for  any  other  than 
nayal  purposes,  any  trees  or  timber  standing,  growing,  or  being  on 
any  lands  belonging  to  the  United  States,  whether  reserved  for  naval 
purposes  or  not,  is,  under  the  statutes  of  the  United  States,  an  in- 
ilictable  offence,  and  punishable  by  fine  and  imprisonment' " 

The  case  presented  for  our  examination  involves  a  true  construc- 
tion of  the  act  of  2d  March,  1831.  By  that  act,  any  person,  who 
shall  cut  and  appropriate  live-oak  or  red-cedar  trees  reserved  for 
naval  purposes,  is  clearly  indictable,  and,  on  conviction,  may  be  fined 
and  imprisoned.  We  do  not  understand  this  to  be  controverted. 
But  the  question  here  is,  whether  the  term  "  or  other  timber"  imposes 
the  same  penc^lty  on  those  who  cut  other  timbers,  such  as  oak  or 
hickory  trees.  It  is  insisted  by  the  reasons  in  arrest,  that  the  only 
object  of  the  act  was  to  protect,  by  stringent  penalties,  timbers 
suited  to  shipbuilding  and  ^naval  purposes,  and  which  had  been 
reserved  for  such  public  use ;  and  that  it  is  apparent  from 
the  act  none  other  *  were  contemplated  by  congress,  as  sub-  [  *  355  ] 
ject  to  protection  and  within  the  description,  but  live  oak 
and  red-cedar. 

To  which  it  is  answered,  on  the  part  of  the  United  States :  — 

^  1.  That  the  said  acts  constitute  an  offence  within  the  meaning 
of  the  act  of  2d  March,  1831,  because  it  does  embrace  the  cutting, 
&C.,  of  timber  from  other  lands  belonging  to  the  United  States  than 
those  reserved  for  naval  purposes. 

^  2.  That  it  is  an  offence  for  which  an  indictment  is  the  proper 
remedy,  and  the  party  punishable  by  fine  and  imprisonment" 

The  caption  of  the  act  would  indicate  that  timber  reserved  for 
naval  purposes  was  meant  to  be  protected  by  this  mode,  and  none 
other.  But  the  enacting  clause  is  general,  and  not  restricted  to  live- 
oak  or  red-cedar,  nor  to  timber  specially  reserved  for  naval  purposes ; 
and  therefore  cutting  and  using  oak  and  hickory  trees  is  indictable  * 
and  so  the  cutting  and  using  of  any  other  description  of  timber 
trees  from  the  public  lands  would  be  equally  indictable ;  and  being  so, 
the  punishment  by  fine  and  imprisonment  must  follow  in  all  cases; 
and  thus  we  answer  to  the  circuit  court 

9  H.  571. 
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George  S.  Gaines,  Francis  8.  Lton  and  his  Wife,  Sabah  Ltom, 
James  M.  Davenport  and  his  Wife,  Alethan  Davenport,  Good- 
man G.  Griffin  and  his  Wife,  Willey  Ann  Griffin,  George 
Frederick  Glover,  Ann  Gaines  Glover,  Louisa  Davenport 
Glover,  Mary  Thompson,  and  Mary  A.  Glover,  Appellants,  v. 
Isaac  W.Nicholson,  Powhatan  B.  Thermond,  Lewis  B.  Barnes, 
John  T.  Moseley,  S«  M.  Gk>ODE,  and  John  Hilman. 

9  H.  356. 

The  qaestion  whether  the  title  of  a  township  to  the  sixteenth  section  reserved  for  school 
lands  by  the  acts  of  March  3, 1803,(2  Stats,  at  Large,  233,)  and  April  21,  1806,  (2  Stats, 
at  Large,  401,)  shall  prevail  against  the  title  of  a  Choctaw  Indian,  under  hit  actoal 
occupancy  and  the  relinquishment  to  him  of  the  ultimate  title  of  the  United  States  by 
treaty,  is  a  qaestion  of  law,  and  a  court  of  equity  should  not  pass  upon  it  in  a  bill  foi 
that  purpose  only. 

The  case  is  stated  in  the  opinion  of  the  court. 

Lawrence  and  Badger ^  for  the  plaintiffs. 

Ir^e^  contra. 

[  •  361  ]       •  Nelson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  southern  district  of  the  State  of  Missis- 
sippi. 

The  bill  was  filed  by  the  appellees  in  the  court  below  against  the 

defendants,  to  enjoin  proceedings  in  an  action  of  ejectment  brought 

to  recovex  possession   of  the  sixteenth  section  of   town- 

[  *  363  ]    ship  *  twelve,  range  eighteen  east,  county  of  Kemper,  State 

of  Mississippi. 

By  the  12th  section  of  an  act  of  congress,  passed  March  3,  1803, 
entitled  ^^  An  act  regulating  the  grants  of  land,  and  providing  for 
the  disposal  of  the  lands  of  the  United  States  south  of  the  State  of 
Tennessee,"  2  Stats,  at  Large,  233,  the  sixteenth  section  in  each 
township  was  reserved  and  appropriated  to  the  support  of  schools 
within  the  same.  And  by  the  6th  section  of  an  act  of  congress, 
passed  April  21, 1806,  entitled  an  act  in  addition  to  the  act  aforesaid, 
2  Stat,  at  Large,  401,  it  was  provided  that  whenever  the  16th  sec- 
tion should  fall  upon  land  already  granted  by  congress,  or  claimed 
by  virtue  of  a  British  grant,  the  secretary  of  the  treasury  should 
locate  another  section  in  lieu  thereof  for  the  use  of  schools  within 
the  township.  And  by  an  act  of  congress,  passed  January  9, 1815, 
entitled  '<  An  act  to  provide  for  leasing  certain  lands  reserved  for  the 
support  of  schools  in  the  Mississippi  territory,"  3  Stats,  at  Large, 
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163|  it  was  provided  that  the  county  court  of  each  county  in  the 
teiritoiy  should  appoint  agents,  who  were  empowered  to  lease  these 
reserred  sections  for  the  purpose  of  improving  the  same,  or  for  an 
annual  rent,  as  they  might  think  best ;  and  to  apply  the  proceeds  to 
purposes  of  education  within  the  township. 

The  act  also  provided  for  laying  out  the  sections  into  convenient 
farms,  of  not  less  than  one  hundred  and  sixty,  nor  more  than  three 
hundred  and  twenty  acres  each ;  for  the  removal  of  intruders  and 
trespassers;  and  also  for  the  punishment  of  all  persons  cutting 
timber  or  committing  other  waste  upon  the  tract. 

The  last  section  provided  that  the  leases  granted  by  virtue  of  the 
act  should  be  limited  to  the  period  of  the  termination  of  the  territorial 
government,  and  should  cease  after  the  1st  of  January  next  succeed- 
ing the  establishment  of  the  state  government. 

It  is  admitted  that  the  appellees  are  the  trustees  of  schools  and 
school  lands  in  township  No.  13,  duly  eleoted  and  qualified  under 
the  laws  of  the  State  of  Mississippi ;  and  that  they  are  charged  with 
the  care  and  management  of  the  same,  How.  &  Hutch.  Dig.  p.  125, 
et  seq. ;  and  also,  that  John  Hilman,  the  defendant  in  the  ejectment 
suit,  was  in  possession  under  a  lease  from  the  said  trustees. 

They  had  taken  possession  of  the  section  as  early  as  1834.  The 
suit  in  ejectment  was  brought  in  1841. 

The  premises  lie  within  the  territory  formerly  belonging  to  the 
Choctaw  nation  of  Indians,  and  which  was  ceded  to  the 
•  United  States,  by  treaty,  at  Dancing  Rabbit  Creek,  27th  [  •  363  ] 
September,  1830,  7  Stat  at  Large,  333. 

By  the  supplementary  articles  of  that  treaty,  (p.  340,)  certain  res- 
ervations were  made  to  Indians  by  name,  and  among  others  the  fol- 
lowing :  "  Also,  one  section  is  allowed  to  the  following  persons,  to 
wit,  Middleton  Mackey,  Wesley  Train,  Choclehomo,  Moses  Foster, 
D.  W.  Wall,  &c.,  to  be  located  in  entire  sections,  to  include  their 
present  residence  and  improvement,  with  the  exception  of  Molly 
Nail  and  Susan  Colbert,  who  are  authorized  to  locate  theirs  on  any 
unimproved  unoccupied  land." 

D.  W.  Wall,  one  of  the  reservees,  on  the  27th  of  August,  1832, 
assigned  all  his  right  and  title  under  the  treaty  to  Gteorge  S.  Gaines 
and  Allen  Glover,  who  procured  a  patent  for  the  sixteenth  section  to 
be  issued  to  them,  in  pursuance  of  this  claim  under  the  treaty,  by 
the  President,  on  the  7th  of  December,  1838. 

The  former,  and  the  heirs  of  the  latter,  compose  the  plaintiffs  in 
the  ejectment  suit  in  the  court  below,  claiming  under  the  patent 
and  the  defendants  in  the  bill  filed  to  enjoin  that  suit  by  the  schoo 
trustees,  claiming  under  the  acts  of  congress  above  referred  to. 
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The  court  below  granted  a  preliminary  injunction  on  the  filing  of 
the  bill,  staying  the  proceedings  at  law,  and  on  the  final  hearing  de- 
creed a  perpetual  injunction;  and  also,  that  the  defendants  relinquish 
all  their  right  and  interest  in  the  section  to  the  school  trustees  and 
their  successors  in  office. 

The  clause  in  the  treaty  reserving  to  Wall,  among  others,  a  section 
of  the  land  ceded,  upon  a  strict  construction  of  its  terms,  would 
seem  to  confine  the  reservation  to  a  tract,  not  exceeding  a  section,  on 
which  he  resided  and  had  made  improvements  at  the  date  of  the 
treaty ;  but  a  more  liberal  construction  has  been  propprly  given  to 
the  clause  by  the  officers  of  the  government,  and  which  was  incul- 
cated by  the  eighteenth  article  of  the  treaty  itself,  by  which  the  reser- 
vee  is  allowed  a  section,  although  not  a  resident  at  the  time,  and 
without  having  made  any  improvements  upon  the  particular  tract. 
In  cases  of  residence  and  improvements,  the  location  must  be  such 
as  shall  include  them. 

Wall,  it  seems,  was  a  minor,  and  resided  with  his  father  at  the 
date  of  the  treaty,  and  therefore  was  not  within  its  terms,  so  that 
locality  could  be  given  to  any  particular  section  by  a  reference  to 
residence  or  improvements.  But  under  the  liberal  construction  men- 
tioned, the  right  to  a  section,  notwithstanding,  existed ;  a 
[  •  364  ]  right,  however,  to  no  particular  tract  or  section,  •  but  at 
large,  to  be  located  upon  some  portion  of  the  ceded  terri- 
tory; what,  in  common  parlance,  is  denominated  a  float. 

The  deed  to  Gaines  and  Glover  does  not  profess  to  convey  any 
particular  section,  but  only  his  right,  generally,  to  that  amount  of 
land  reserved  to  him  under  the  treaty.  A  location,  therefore,  became 
necessary  before  the  issuing  of  the  patent  by  the  President. 

The  bill  charges  that  the  grantees,  Gaines  and  Glover,  in  order  to 
induce  the  President  to  issue  the  patent  to  them  for  the  sixteenth 
section  of  township  No.  13,  which,  it  is  claimed,  had  been  appropri- 
ated, by  the  acts  of  congress  already  referred  to,  for  the  use  of 
schools,  falsely  and  fraudulently  represented  that  Wall  resided  upon 
the  same  at  the  date  of  the  treaty,  and  had  made  improvements 
thereon ;  thus  bringing  the  application  for  the  particular  parcel  of 
land  within  the  strict  terms  of  the  treaty,  and  presenting  a  case  upon 
which  the  right  to  it  was,  confessedly,  paramount  to  any  that  could 
be  pretended  in  the  State  or  township,  as  a  school  reservation. 

This  is  the  ground  set  forth  by  the  complainants  upon  which  to 
invoke  the  equitable  interposition  of  the  court  to  set  aside  and  annul 
the  patent,  and  remove  the  incumbrance  from  their  title,  and  to  stay 
the  proceedings  at  law.  And  undoubtedly,  if  the  facts  thus  charged 
have  been  established  by  the  pleadings  and  proofs,  a  right  to  such 
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equitable  interposition  for  the  relief  sought  has  been  made  out^  and 
the  decree  of  the  court  below  should  be  upheld. 

But,  on  looking  into  the  answer  and  proo&  in  the  record,  there 
does  not  appear  to  be  any  evidence  of  the  fraud  or  imposition 
alleged ;  nor  any  thing  to  rebut  the  presumption,  which  we  must 
assume  till  the  contrary  is  shown,  that  the  patent  was  issued  with  a 
fuU  knowledge  of  all  the  circumstances  upon  which  the  complain* 
ants  rely  to  invalidate  it.  Fraud  is  not  to  be  presumed,  and  the 
burden,  therefore,  lay  upon  the  complainants  to  establish  it ;  and 
having  failed,  aU  ground  for  the  equitable  relief  failed  also ;  and  the 
court  below  should  have  dismissed  the  bill,  leaving  the  parties  to  the 
settlement  of  their  rights  in  the  action  at  law.  In  the  absence  of 
fraud  or  imposition  in  the  issuing  of  the  patent,  the  question  was 
one  of  conflicting  title  under  the  treaty  on  one  side,  and  the  acts  of 
congress,  appropriating  every  sixteenth  section  in  the  townships  for 
the  benefit  of  schools,  on  the  other ;  a  question  purely  of  law. 

The  State  of  Mississippi  acquired  a  right  to  every  sixteenth  sec* 
tion,  by  virtue  of  these  acts,  on  the  extinguishment  of  the  Indian 
right  of  occupancy,  the  title  to  which,  in  respect  to  the 
*  particular  sections,  became  vested,  if  vested  at  all,  as  [  *  365  ] 
soon  as  the  surveys  were  made  and  the  sections  designated. 
No  patent  was  necessary,  or  is  ever  issued,  for  these  school  8ection& 
And  the  question  presented  is,  whether  the  general  right  reserved  to 
Wall  under  the  treaty,  to  select  a  section  of  land  in  the  ceded  terri- 
tory, operated  to  suspend  the  vesting  of  the  title  in  the  State,  till  a 
selection  could  be  made  and'  patent  issued,  under  the  direction  of 
the  President ;  or  whether  the  selection  in  respect  to  these  general 
floating  rights,  that  bound  no  particular  parcel  or  section,  must  be 
made  in  subordination  to  the  right  acquired  by  the  State. 

The  question,  as  before  said,  is  one  of  law,  and  should  have  been 
left  to  the  trial  at  law  in  the  action  of  ejectment  pending  between  the 
parties. 

There  is  no  doubt  but  that  all  persons  in  whose  behalf  reservations 
were  made  under  the  treaty,  and  who  were  residents  upon  any  par* 
ticular  tract,  and  had  made  improvements  thereon  at  its  date,  were 
entitled  to  the  section,  including  their  improvements,  in  preference  to 
any  other  right  that  could  have  been  previously  acquired  under  the 
government;  because  the  land  embraced  within  the  section  was  so 
much  excepted  from  the  cession.  No  previous  grant  of  congress 
could  be  parandount,  according  to  the  rights  of  occupancy  which  this 
government  has  always  conceded  to  the  Indian  tribes  within  her 
jurisdiction. 

It  was  so  much  carved  out  of  the  territory  ceded,  and  remained  to 
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the  Indian  occupant,  as  he  had  never  parted  with  it.  He  holds, 
strictly  speaking,  not  under  the  treaty  of  cession,  but  under  his 
original  title,  confirmed  by  the  government  in  the  act  of  agreeing  to 
the  reservation. 

But  the  question  here  is,  whether  the  reservation  of  a  right,  not  to 
any  particular  parcel  or  section  of  the  territory  ceded,  but  a  right, 
generally,  to  have  that  quantity  of  land  out  of  it,  and  to  be  located 
under  the  direction  of  the  President,  stands  upon  the  same  footing, 
and  has  the  effect  to  cut  off  the  right  claimed  by  the  State  to  have 
attached  under  the  acts  of  congress  to  the  school  section  previous  to 
the  location  made  by  the  President. 

We  forbear  expressing  any  opinion  upon  it,  as  the  question  is  not 
now  properly  before  us,  and  as  it  belongs  to  the  action  at  law,  the 
Izial  of  which  should  not  be  anticipated  or  the  case  prejudged. 

We  shall  therefore  reverse  the  decree,  and  remit  the  proceedings  to 
the  court  below,  with  directions  to  dissolve  the  injunction  and  dis- 
miss the  bill  of  the  complainants. 

14  H.  268;  18  H.  173. 


Robert  Ruffin  Barrow,  Plaintiff  in  Error,  v.  Josiah  Reab. 

9  H.  366. 

Under  article  1905  of  the  code  of  Louisiana,  if  a  written  memorandam  of  a  sale  be  made, 
and  an  order  by  the  yendee  to  the  vendor  to  deliver  the  article  sold  to  a  third  person,  bo 
indorsed  on  sach  memorandam,  and  presented  to  the  vendor,  this  is  a  demand  in  writing, 
and  satisfies  the  reqairement  of  that  article. 

Unliqaidatcd  sams,  dae  on  contract,  bear  interest  from  the  time  of  a  jadicial  demand,  hy  the 
laws  of  Louisiana. 

Error  to  the  circuit  court  of  the  United  States  for  Louisiana. 
The  only  exception  in  the  record  turned  on  the  charge  of  the  judge, 
quoted  in  the  opinion  of  the  court,  concerning  the  following  writings: — 

"  •  Mr.  R.  R.  Barrow,  or  manager,  will  deliver  to  Mr.  Josiah  Reab, 
or  order,  the  molasses  on  Myrtle  Grove,  as  well  as  the  production  of 
the  Home  Place,  or  Residence,  said  molasses  to  be  delivered  in 
casks,  to  be  furnished  by  the  purchaser  at  Field's  mills,  and  oblige, 
&c.  J.  R.  Conner.' 

"  Upon  which  was  this  indorsement:— 

^ '  Deliver  to  Mr.  William  Patton.  Josiah  Rbab* 

"  Written  on  the  face,  by  overseer  of  the  defendant,  in  pencil :  — 

"  '  The  molasses  has  all  been  shipped  from  Myrtle  Grove  and  the 
Residence.  N.  L.  F.  Munrob.' 
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Dovmsj  for  the  plaintiff  in  eiror. 
Baldwin^  contra. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court.  [  •870  ] 
The   plaintiff  in   error,  in  his  argument,  relies  on  two 

grounds  for  reversing  the  judgment  below. 

One  is,  that  the  judge  should  have  instructed  the  jury  that  they 
must  be  satisfied,  when  the  demand  was  made,  that  a  pvoper  tender 
of  the  price  was  also  made. 

But,  on  turning  to  the  record,  it  does  not  appear  that  any  excep- 
tion ^was  taken  at  the  trial  for  any  omission  of  this  kind.  And  it 
is  a  well-settled  practice,  that  no  exception  can  be  taken  here  which 
was  not  moved  below,  or  which  does  not  appear  in  some  way  on  the 
record  below.     Garland  v.  Davisj  4  How.  131, 143. 

Besides  this  objection  to  the  present  ground  assigned  for  a  reversal, 
the  presumption  is,  that  the  judge  in  truth  informed  the  jury,  that  a 
proper  tender  or  readiness  to  pay  must  be  shown,  unless  waived  by 
Barrow,  or  the  exception  would  have  been  taken  there,  and  would  be 
spread  on  the  record.  Much  more  is  this  to  be  presumed,  as  such 
tender  or  readiness  was  averred  in  the  declaration;  and  its  impor- 
tance, therefore,  was  called  to  mind,  as  well  as  being  recognized  by 
the  laws  of  Louisiana.  Ferrari's  Adm'x  t;.  Lambeth  et  aL  11  La. 
Rep.  77, 101. 

The  other  exception  urged  here  is  the  allowance  by  the  court  of 
interest  on  the  verdict  This  allowance  appears  on  the  record,  and 
was  in.  conformity  to  the  finding  of  the  jury,  which  was  ^*  for  $3,000, 
with  interest." 

•  To  be  sure,  the  laws  of  Louisiana  once  provided  that  [  •  371  ] 
''no  interest  shall  be  allowed  on  accounts  or  unliquidated 
claims."  Code  of  Practice,  No.  554 ;  4  Martin,  620 ;  2  La.  Rep.  580; 
4  La.  B^p.  129, 140 ;  and  8  La.  Rep.  572.  But  on  the  20th  of  March, 
1839,  this  provision  was  repealed.  Louisiana  Acts,  ^  15,  p.  168 ;  2 
La^  Ann.  Riep.  878.  And  the  rule  since  established,  in  article  1932 
of  the  Civil  Code,  is :  ^  Li  contracts  which  do  not  stipulate  for  the 
payment  of  interest,  it  is  due  from  the  time  the  debtor  is  put  in  de^ 
fault  for  the  payment  of  the  principal,  and  is  to  be  calculated  on 
whatsoever  sum  shall  be  found  by  the  judgment  to  have  been  due  at 
the  time  of  the  default." 

This  provision  has,  in  several  cases  in  Louisiana,  been  held  to 
apply  to  transactions  of  this  kind,  settling  the  law  now  to  be  as  the 
court  below  virtually  adjudged;  namely,  that  '^  sums  due  on  contracts 
bear  interest  from  judicial  demand,  though  unliquidated."     Petrie  #• 
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Wofibrd,  3  Lou  Ann.  Bep.  562;  Porter  v.  Barrow,  ibid.  140;  and 
Ryder  v.  Thajer,  ibid.  149 ;  Sullivan  v.  Williams,  2  La.  Ann.  Rep. 
878;  3  Robinson,  (La.)  361;  Erwin  v.  Penwick,  6  Martin,  N.  S. 
230. 

Such,  too,  seems  to  be  the  rule  as  to  interest  in  some  other  States^ 
resting  on  general  principles.  Van  Rensselaer  r.  Jewett,  2  Comstock, 
135;  Enders  v.  Board  of  Public  Works,  1  Grattan,  (Va.)  389.  More 
especially  has  this  been  considered  allowable,  in  England  as  well  as 
this  country,  if,  as  here,  interest  be  given  as  a  part  of  the  damages 
for  a  wrongful  refusal  to  fulfil  a  contract.  Arnott  v.  Redfem,  3  Bingh. 
353 ;  2  Carr.  &  Payne,  88 ;  S.  C,  1  Maule  &  Selw.  169 ;  Doug.  376 ; 
Noe  V.  Hodges,  5  Humphreys,  103 ;  Pet  C.  C.  172 ;  Cooke,  445. 
But  the  general  practice,  where  no  statute  or  usage  exists  to  the  con- 
trary, is,  not  to  allow  interest  on  unliquidated  damages  due  in  cases 
of  ordinary  contracts.  Anonymous,  1  Johns.  315;  2  Penn.  652; 
Pet  C.  C.  85, 172,  221 ;  Calton  v.  Bragg,  16  East,  223 ;  3  Oilman, 
626.  Independent,  however,  of  the  rule  elsewhere,  the  law  in  Loui- 
siana must,  in  this  instance,  govern  in  respect  to  interest ;  and,  as 
we  have  before  shown,  it  sustains  the  course  adopted  by  the  circuit 
court 

There  was  one  formal  exception  taken  below,  and  ^t  out  on  the 
record,  which  has  not  yet  been  noticed.  The  defendant  insisted,  that 
it  was  necessary  for  the  plaintiff  to  show  a  demand  in  writing. 

"  Whereupon  the  court  charged  the  jury,  that  if  they  should  be 
satisfied  that  there  had  been  a  sale,  and  that  the  instrament  aforesaid 
was  a  memorandum  of  the  sale,  with  the  indorsement  of  the 
[  *  372  }  vendee  for  the  delivery  of  the  thing  sold,  and  *  that  the  same 
had  been  presented  to  the  defendant  or  his  authorized  agent, 
such  would  be  a  demand  in  writing  under  the  terms  of  the  article 
1905  of  the  Louisiana  Code. 

^  To  which  opinion  and  charge  of  the  court  the  defendant,  through 
hi«  counsel,  excepted." 

But  in  the  argument  this  exception  did  not  appear  to  be  relied  on, 
and  could  not  be  successfully,  as  the  sale,  by  the  evidence,  seems,  to 
have  been  in  writing,  the  order  to  receive  the  article  sold  in  writing, 
and  this  order  presented,  and  a  refusal  indorsed  on  it,  in  writing. 

On  the  whole  case,  then,  the  judgment  below  most  be  affirmed, 
with  damages  at  the  rate  of  six  per  cent 
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RoBBRT  Mi  HA.RRIS0N9  United  States  Consul,  Plaintifl^^y.  George 

C.  VOSB. 
9  H.  372. 

Under  the  act  of  Febnuuy  28, 1803,  ^  2,  (2  Stats,  at  Large,  203,)  the  master  of  a  Teasel 
which  teaches  at  a  foreign  port  to  obtain  advices,  hot  does  not  enter,  nor  do  any  business 
there.  Is  not  bound  to  deposit  the  reg:ister  with  the  consal  of  the  United  States;  snch 
presence  in  a  port  is  not  an  "  arrival,"  within  the  meaning  of  that  act 

Certificate  of  division  of  opinion  by  the  judges  of  the  circai 
oonrt  of  the  United  States  for  the  district  of  Maine.     The  materia, 
facts  and  the  question  certified,  were  as  follows. 

It  was  an  action  of  debt  for  the  penalty  of  $500,  imposed  by  ths 
act  of  February  28, 1803,  2  Stats,  at  Large,  203,  for  not  depositing 
with  the  consul  of  the  United  States  at  Eangston,  Jamaica,  the  tcig 
ister  of  hb  vessel 

*  The  brig  Openango,  belonging  to  citizens  of  the  United  [  *  373  ] 
States,  Greorge  C.  Vose  (the  defendant)  master,  sailed  from 
Eastport,  in  the  State  of  Maine,  in  the  month  of  July,  1844,  with  a 
cargo  of  lumber,  consigned  to  Messrs.  Darrell  and  Barclay,  merchants, 
of  Kingston,  in  the  island  of  Jamaica,  and  arrived  at  Port  Royal,  in 
the  harbor  of  Kingston  aforesaid,  on  the  4th  day  of  September  of  the 
same  year,  and  came  to  anchor  at  about  a  quarter  of  a  mile  firom  the 
town,  but  did  not  go  up  to  the  town,  nor  come  to  an  entry,  nor  dis« 
charge  any  part  of  her  cargo,  nor  take  in  cargo  or  passengers  at 
Kingston,  nor  do  any  business^  except  to  communicate  with 

his  consignees ;  by  *  whom  the  master  of  said  brig  was  in-  [  *  374  ] 
formed  that  his  cargo  was  sold,  deliverable  at  Savannah  la 
Mar,  and  he  departed  on  the  5th  of  September  and  proceeded  there 
and  delivered  his  cargo. 

The  following  was  the  question  certified. 

Whether  it  was  the  duty  of  the  defendant,  who  was  master  or 
commander  of  the  ship  or  vessel  called  The  Openango,  on  his  arrival 
at  Kingston,  in  the  island  of  Jamaica,  to  deposit  his  register,  sea-letter, 
and  Mediterranean  passport  with  the  United  States  consul  at  said  port 

Jbhnsonj  (attorney-general,)  for  the  plaintiff 
No  counsel  contrd. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  377  ] 
The  question  in  this  case,  on  which  the  judges  below 

have  *  presented  a  difference  in  opinion,  is  one  of  commercial  [  *  378  ] 
importance,  and  of  no  little  difficulty. 
The  provisions  in  the  act  of  congress  of  February  28, 1803,  under' 
VOL.  xviii.  16 
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which  the  penalty  is  claimed  ]>y  the  plaintiff  from  the  defendant, 
deolaxei  ^  that  it  aball  be  thd  duty  of  every  master  or  commander,  of 
a  ship  or  vessel  belonging  to  citizens  of  the  United  States,"  '<  on  his 
arrival  at  a  foreign  port,  to  deposit  his  register,  sea-letter,  and  Medi- 
terranean passport  with  the  consul,  vice-consul,  commercial  agent,  or 
vice-commercial  agent,  if  any  there  be  at  such  port"  2  Stats,  at 
Large,  203,  §  2. 

The  law  then  adds,  "  that  in  case  of  refusal  or  neglect  of  the  said 
master  or  commander  to  deposit  the  said  papers  as  aforesaid,  he  shall 
forfeit  and  pay  $500."  There  is  no  clew  in  this  act  itself  to  the 
meaning  of  the  word  arrival,  or  to  the  object  and  design  of  the  act, 
so  as  to  judge  whether  it  has  or  has  not  in  this  instance  been  violated, 
except  another  provision  in  the  close  of  the  same  section,  that  the 
consul  shall,  ^'  on  such  master  or  commander  producing  to  him  a 
clearance  from  the  proper  officer  of  the  port  where  his  ship  or  vessel 
may  be,  deliver  to  the  said  master  or  commander  all  of  his  said  papers, 
provided  such  master  or  commander  shall  have  complied  with  the 
provisions  contained  in  this  act  and  those  of  the  act  to  which  this  is 
a  supplement." 

Of  course,  we  must  in  this,  as  in  all  cases,  begin  the  inquiry  w^ith 
the  presumption  that  the  defendant  is  innocent,  and  that  the  burden 
of  proof  to  make  out  the  guilt  devolves  on  the  plaintiffl  In  the  oon<^ 
struction  of  a  penal  statute,  it  is  well  settled,  also,  that  all  reasonable 
doubts  concerning  its  meaning  ought  to  operate  in  favor  of  the  re- 
spondent. In  the  United  States  v*  Sbackford,  5  Mason,  445,  Justice 
Story  says :  ^^  It  would  be  highly  inconvenient,  not  to  say  unjust,  to 
make  every  doubtful  phrase  a  drag-net  for  penalties."     p.  450. 

This  principle  of  construction  does  not  make  an  exception  in  the 
act  not  made  by  congress,  as  is  sometimes  objected,  but  it  recognizes 
a  limitation  allowed  or  required  by  the  act  itself,  in  order  to  give  to 
it  what  it  must  reasonably  be  supposed  the  legislature  designed,  a 
natural  and  obvious  intent  Thus,  no  law  of  congress  could  ever  be 
properly  construed  as  an  intention  to  punish  involuntary  acts,  such 
as  what  is  done  by  force  of  a  storm  or  an  enemy. 

It  is  settled,  too,  that,  where  penalties  are  to  be  recovered,  greater 
fulness  of  evidence  is  necessary  to  make  out  such  a  case  as  the  law 
contemplates.  United  States  v,  Wilson,  1  Bsddwin,  C.  C.  101; 
Greenleaf  on  Ev.  §  65.  The  proof  must,  then,  bring  a  transaction 
within  the  spirit  as  well  as  letter  of  the  law,  and  must  usually  show 
a  plain  breach  of  both. 

[  •  379  ]  •In  The  Enterprise,  1  Paine,  C.  C.  32,  it  is  said,  that  one 

shall  not  incur  a  penalty  in  cases  of  doubt,  and  courts  should 

not  extend  a  construction  beyond  what  is  clear  in  such  cases.     See 
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farther  on  this,  Taber*s  case,  1  Story,  6 ;  and  1  Story,  255  and  256  ; 
and  Sloop  Elizabeth,  1  Paine,  C.  C.  11. 

Taking  this  rule  of  construction  with  us,  the  inquiry  is,  whether 
the  words  "  arrival  at  a  foreign  port,''  as  used  in  the  first  portion  of 
the  second  section,  and  on  which  arrival  the  master  is  to  deposit  his 
papers,  mean  any  touching  at  a  foreign  port  for  any  time,  however 
short,  or  for  any  purpose  or  reason  whatever,  or  only  an  arrival  to 
transact  commercial  business,  followed  in  due  time  by  an  entry  of  the 
vessel. 

Sometimes  the  arrival  of  a  vessel  refers,  undoubtedly,  to  her  coming 
into  a  port  from  any  cause,  or  for  any  purpose,  and  for  any  period. 
It  is  admitted  that  this  may  be  the  literal  and  general  meaning  of 
the  term  with  lexicographers,  but  in  several  cases  it  is  used  to 
denote  a  coming  in  for  certain  special  objects  of  business,  and  to  be 
followed  by  retnaining  there  so  long  as  to  .render  an  entry  of  the 
vessel  proper,  and  a  deposit  of  her  papers  with  a  consul  prudent  and 
useful. 

Thus  it  is,  as  to  an  arrival  of  a  vessel,  when  she  enters  a  port  or 
harbour  in  order  to  close  an  outward  or  inward  voyage.  It  is  usually 
a  coming  to  the  place  of  the  vessel's  destination  for  her  business,  and 
waiting  to  transact  it.  It  is  with  a  view  to  stop  over  twenty-four  or 
forty-eight  hours,  so  as  to  be  obliged  by  express  law  or  general  usage 
to  enter  the  vessel  and  cargo,  or  to  sell,  or  deliver,  or  purchase  a 
cargo.  It  is  under  such  circumstances  as  seem  likely  to  need  a  con- 
sul's advice  or  assistance,  and  as  give  time  to  come  properly  under 
his  supervision  and  jurisdiction. 

^Which  of  these  ideas  was  meant  by  the  legislature  to  be  attached 
to  the  word  "  arrival,"  in  this  law,  is  the  chief  question  to  be  ascer- 
tained. If  it  was  the  latter  meaning,  namely,  an  arrival  for  business, 
and  to  remain  long  enough  to  make  an  entry  and  clearance  proper, 
then  the  respondent  does  not  appear  to  have  violated  the  spirit  of  the 
act  of  congress,  though  in  other  senses  of  the  word  his  vessel  had 
arrived  temporarily  at  the  port  of  Kingston. 

On  examination,  the  words  arrive  and  arrival,  when  used  in 
respect  to  matters  of  this  kind  in  acts  of  congress,  will,  in  several 
instances,  appear  to  be  used  in  the  last  sense,  as  applicable  only  to 
an  arrival  to  enter  and  clear  for  business.  Thus,  in  the  thirteenth 
section  of  the  act  of  December  31,  1792,  ^  the  requirement  that  a 
temporary  register  of  a  vessel,  instead  of  one  lost,  shall  be  delivered 
up  **  within  ten  days  after  her  first  arrival  within  the  district 
•  to  which  she  belongs,"  means,  not  touching  or  inquiring  [  *  380  J 
only,  but  arriving  to  enter  and  transact  business.    Ware,  281. 

'  1  Stats,  at  I^rge,  294. 
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So  in  the  thirty-first  section  of  the  collection  act,  castom-hotise 
officers  may  board  a  vessel  within  four  leagues  of  the  coast,  and  put 
seals  on  boxes,  &c. ;  <<  and  if,  upon  her  arrival  at  the  port  of  her 
entry,"  they  are  found  broken,  &c.,  a  penalty  is  incurred.  1  Stats,  at 
Iiarge,  164.     This  manifestly  means  an  arrival  to  enter  for  business. 

It  is  well  known  that  such  has  always  been  the  practical  constrac- 
tion  of  the  act  of  congress  of  1803,  by  the  mercantile  and  navigat* 
ing  community,  and  hence,  for  a  quarter  of  a  century  after  its  passage, 
no  case  of  a  prosecution  for  violating  it  appears  in  the  books.  In- 
deed, it  has  been  judicially  settled  in  5  Afason,  446,  before  cited,  that 
the  word  arrival,  as  used  in  that  case,  which  was  very  analogous, 
means  an  arrival  for  such  a  business  purpose.  There,  the  third  sec- 
tion of  the  act  of  1793,  c.  52,^  provided  that  a  temporary  register 
should, ''  within  ten  days  after  the  arrival  of  such  ship  or  vessel  with* 
in  the  district  to  which  she  belongs,  be  delivered  to  the  collector  of 
said  district,  and  be  by  him  cancelled." 

The  vessel  in  that  case  belonged  to  Eastport,  and  was  destined  to 
New  York,  with  a  cargo  firom  New  Brunswick,  and,  after  sailing, 
arrived  and  stopped  two  hours  in  the  district  of  Passamaquoddy, 
including  Eastport,  for  a  tide,  and  put  ashore  some  passengers  and 
took  in  others,  and  then  departed  for  New  York,  her  place  of  final 
destination  ;  but  she  did  not  enter  or  clear,  and  was  held  not  to  come 
within  the  above  penal  provision. 

Beside  these  analogies,  showing  the  restricted  meaning  attached  to 
the  word  arrival  in  several  laws  connected  with  navigation,  the  latter 
clause  of  this  very  act  of  1803  contains  a  provision  on  this  subject, 
which  indicates  clearly  the  design  that  the  arrival  must  be  one  so  long, 
and  with  such  a  purpose,  as  to  require  an  entry  of  the  vessel. 

In  construing  all  statutes,  the  whole  of  them  must  be  scrutinized 
in  order  to  decide  on  the  meaning  of  particular  parts.  11  Mod.  161 ; 
Stowell  V.  Zouch,  Plowden,  365 ;  8  Mod.  8 ;  Bac  Abn,  Statute  L  2; 
Co.  Lit  381,  a.  This  eviscerates  the  true  meaning  firom  the  law 
itself,  —  ex  visceribus  actus. 

In  the  other  portion  of  this  section,  after  the  provision  that  the 
papers  be  delivered  to  the  consul  on  the  arrival  of  the  vessel,  he  is 
required  to  return  them  only  <^  on  such  master  or  commander  prodao- 
ing  to  him  a  clearance  from  the  proper  officer  of  the  port 
[  *  381  ]  where  his  ship  or  vessel  may  be."  Yet  such  a  *  clearance 
cannot  be  produced  unless  the  vessel  has  first  entered  at  the 
custom-house.  Hence  the  conclusion  seems  irresistible,  that  it  was 
not  designed  to  require  the  master  to  deliver  his  papers  to  the  consul, 
unless  arriving  with  a  view  to  enter  his  vessel  for  the  transaction  of 


^  1  Stats,  at  Large,  306. 
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biuiaess,  and  stopping  so  long  as  to  render  snch  an  entry  proper  for 
secnrity  of  the  revenue  and  the  supervision  of  the  consul  over  her 
business  and  crew. 

The  acts  of  congress  do  not  make  snch  entry  imperative,  in  most 
cases,  till  after  twenty-four  hours,  and,  in  some,  not  till  forty-eight 
hours.  1  Stats,  at  Large,  158,  §  16.  The  rule  as  to  this  abroad  is 
probably  similar ;  and  as  this  vessel  stopped  for  a  less  time,  and  did 
no  business  there,  she  does  not  appear  to  have  been  required  by  the 
local  authorities  to  enter,  nor  did  the  master  enter  her  of  his  own 
accoid*  Ck>nsequently,  no  clearance  could  be  presented  to  the  consul 
to  obtain  his  papers,  if  they  had  been  delivered,  and  therefore  it  does 
not  seem  to  have  been  a  case  contemplated  for  such  a  delivery. 

Again,  a  vessel  is  not  considered  to  arrive,  so  as  to  be  regarded  as 
importing  her  cargo,  unless  she  arrives  within  a  port  and  with  an 
intent  to  enter  the  cargo.  United  States  v.  Lyman,  1  Mason,  C.  C. 
482.  It  is  not  enough  to  come  within  the  limits  of  the  district. 
United  States  v.  Vowell,  5  Cranch,  372. 

So  the  acts  of  congress  expressly  provide,  that  she  need  not  enter 
at  a  port  where  she  arrives,  if  she  desires  to  go  further  to  an  interior 
port     Act  of  4th  August,  1790,  §  15, 1  Stats,  at  Large,  158. 

Nor  does  the  master  appear  in  this  case  to  have  forborne  to  enter 
and  afterwards  obtain  a  clearance  from  any  fraud  or  evasion.  He 
did  not  stop  the  usual  time  to  require  an  entry,  he  needed  no  entry,  as 
he  found  that  he  had  no  business  to  transact  there,  he  wanted  no  aid 
or  advice  of  the  consul,  nor  did  his  crew,  so  far  as  the  evidence  goes  ^ 
and  he  might  well,  under  such  circumstances,  proceed  further  to  his 
finally  destined  port,  without  incurring  the  expenses  of  an  entry  and 
clearance,  and  the  payment  of  tonnage  duties,  merely  to  enable  him 
to  deliver  his  papers  to  the  consul,  and  immediately  receive  them 
back  again. 

The  proviso  of  the  act  seems  to  indicate  that  the  papers  are  deliv 
ered  to  the  consul  chiefly  as  security  for  two  purposes ;  namely,  the 
payment  of  extra  wages  to  seamen  discharged,  and  the  taking  on 
board  destitute  seamen  when  bound  home ;  and  hence,  if  the  master 
does  not  perform  what  is  thus  required,  he  is  not  entitled  to  his  papers 
again,  even  after  an  entry  and  clearance.     But  as  no  seamen  were 
discharged  here,  and  as  this  vessel  was  not  bound  homeward, 
there  was  no  public  duty  *  or  policy  of  this  kind  to  be  at-  [  *  382  J 
tained,  by  showing  her  papers  to  the  coilsul.     Nor  does  it 
appear  that  the  crew  had  any  grievances  to  lay  before  him,  which 
were  thus  delayed.     Indeed,  the  vessel  sailed  only  a  few  miles  fur- 
ther, to  a  neighboring  port,  and  entered  there,  where  every  consular 
protection  and  redress  were  equally  open  and  could  equally  subserve 

16* 
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any  public  end  of  this  kind  in  view  in  enacting  the  law  now  tiiider 
consideration.  And  while  we  feel  a  strong  disposition  to  shield  sea- 
men from  oppression,  and  will  go  for  that  purpose,  in  proper  cases,  to 
any  extent  justifiable  by  law,  we  must  take  care  that  what  is  intended 
as  a  shield  to  one  class  shall  not  be  perverted,  without  justification 
into  a  weapon  to  vex  and  burden  another  class  alike  meritorious. 

It  is  conceded  that  a  consul  is  the  chief  representative  and  agent 
of  his  country  in  most  foreign  ports,  and  as  such  is  to  be  resorted  to 
by  his  countrymen.  But  when  a  vessel  has  arrived  so  as  to  be  required 
to  deposit  her  papers  with  him,  it  would  seem  to  be  reasonable  that 
she  must  intend  to  stay  long  enough  to  need  or  allow  the  exercise  of 
some  of  his  functions.  Those  functions  are  principally  to  watch  over 
our  trade, — actual  exports  and  imports  ;  to  exercise  jurisdiction  in 
some  respects  over  American  vessels  and  seamen  abroad ;  sometimes 
of  a  judicial  character,  (3  Taunt  162,)  when  they  stop  and  come 
ashore,  or  to  transmit  information  home  in  relation  to  them. 

To  be  sure,  he  has  a  few  other  duties  to  perform;  but  most  of 
them  are  disconnected  with  this  subject;  as,  to  take  care  of  Ameri- 
can property,  either  wrecked  or  belonging  to  deceased  persons ;  to 
exercise  at  times  even  diplomatic  functions  ;  to  aid  his  countrymen 
in  scientific  researches  ;  to  transmit  periodical  advices  on  every  thing 
beneficial  to  trade  or  the  arts,  and,  in  all  emergencies  among  stran- 
gers, to  act  as  the  friend  and  agent  of  commercial  visitors  from  his 
own  country.  Vattel,  Law  of  Nations,  Consuls  ;  Warden's  Consu- 
lar Establishments ;  2  Elliot's  Am.  Dip.  Code,  454 ;  7  Pet.  276 ;  Bee's 
Adm.  209;  1  Statutes  at  Large,  254,  and  note;  10  Wheat  66;  1 
Mason,  14 ;  1  McCulloch's  Diet  Consul,  465-467 ;  2  Beawes^s  Lex 
Mercatoria,  42. 

The  first  class  of  duties  may  have  furnished  some  reasons  for 
requiring  that  the  papers  of  vessels  be  lodged  with  the  consul  after 
an  arrival  to  stay  and  transact  business,  and  that  they  remain  with  the 
consul  till  the  vessel's  clearance.  All  of  that  class  look  to  an  arrival 
for  purposes  of  business,  to  an  entry  and  clearance,  and  to  a  stay  there 
80  long  as  to  require  some  of  the  acts  connected  with  it,  and  to  need 
or  permit  the  interference  of  the  agent  of  their  country  in 
[  *  383  ]  some  of  his  appropriate  *  functions,  and  especially  to  enable 
him  to  report  understandingly  that  her  trade,  or  her  imports 
and  exports,  are  on  American  account,  and  are  of  a  certain  value 
and  character. 

Again,  if  a  vessel  on  touching  at  a  port  for  advices  merely,  or  to 
ascertain  the  state  of  the  market,  and  sailing  again  forthwith  on  ob- 
taining them,  or  on  being  driven  in  by  an  adverse  wind  and  sailing 
again  when  it  changes,  were  considered  as  obliged  to  send  her  boat 


DECEMBER  TERM,  1849.  187 

Harrison  v.  Vose.    9  H, 

on  shore  and  report  to  the  consul,  with  her  papers,  often  with  unnec- 
essary delay,  and  always  with  no  object  except  mere  information  of 
her  existence  at  a  particular  date,  the  law  would  be  very  burdensome 
without  any  adequate  equivalent  More  especially  is  this  the  case 
when  this  general  information  can  be  got  and  communicated  without 
depositing  the  papers.  If  they  must  be  left,  they  must  frequently  be 
lodged,  and  be  forthwith  taken  back,  and  a  clearance  be  obtained, 
though  no  entry  had  been  made  for  business  nor  wished  to  be  made* 

Again,  if  this  must  be  done  whenever  a  vessel  merely  touches  for 
a  few  hours  on  the  outskirts  of  a  port,  where  the  city  is  ten,  thirty, 
or  one  hundred  miles  up  a  river  or  bay  at  which  the  consul  resides,—- 
which  is  frequently  the  case,  —  the  provision  would  be  oppressive  in 
the  extreme.  It  might  by  needless  delays  defeat  the  whole  benefits 
of  the  voyage,  and  sometimes  lead  to  a  loss  of  the  insurance  by 
those  delays,  or  by  deviations.  It  would  cause  much  unnecessary  ex- 
pense in  fees  and  tonnage,  duties  and  port  charges,  which  congress 
could  never  have  meant  to  impose,  when  no  business  was  to  be  trans- 
acted. It  would  embarrass  and  clog,  rather  than  aid  commerce,  which 
last  is  peculiarly  the  design  and  policy  of  legislation  by  the  general 
government  on  this  vital  subject. 

In  some  acts  of  congress,  it  is  expressly  recognized  as  an  excuse 
firom  a  penalty  in  respect  to  a  matter  like  this,  if  the  vessel  desires 
to  go  further,  to  an  interior  port,  or  is  driven  about  by  stress  of 
weather,  by  chase  of  an  enemy,  or  any  "  other  necessity,"  not  say- 
ing whether  voluntary  or  involuntary.  1  Stats,  at  Large,  158, 160, 
167. 

And  it  would  seem  reasonable,  not  only  to  construe  these  penal 
acts  as  not  designed  for  such  cases,  but  to  regard  them  as  not  meant 
for  a  touching  merely  to  seek  or  give  information,  or  to  obtain  a  slight 
repair,  or  needed  supplies,  if  it  can  be  done,  and  the  vessel  can  de- 
part, before  law  or  usage  requires  an  entry. 

If  any  doubt  remains  that  the  arrival  spoken  of  in  this  act  was  one 
to  require  an  entry  and  clearance  in  connection  with  the  de- 
livery of  the  papers  to  the  consul,  it  should  be  removed  *  by  [  *  384  ] 
the  provisions  in  the  act  of  March  3, 1817,  made  t»  pari  ma^ 
teriay  3  Stats,  at  liarge,  362.  Information  thus  obtained  from  similar 
sources  is  entitled  to  much  weight  1  Burrows,  447 ;  Doug.  276 ; 
15  Johns.  380.  This  statute  enacts,  that  foreign  vessels,  arriving 
from  countries  where  our  consuls  are  allowed  to  have  charge  of  the 
papers  of  an  American  vessel  in  port,  must  deposit  with  their  consuls 
here  their  papers,  within  forty-eight  hours  after  their  entry;  and  that 
they  be  returned,  when  the  master  "  produces  to  him,  the  consul,  a 
clearance  in  due  form  from  the  collector  of  the  port,"  &c. 


^ 
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Had  congress  in  this  act,  or  in  that  nnder  consideration  in  the 
present  action,  meant  that  the  papers  should  be  delivered  to  the  con- 
sul when  no  entry  of  the  vessel  was  contemplated,  why  was  not  tiie 
provision  made  to  deliver  them  before  entry  instead  of  afterwards, 
and  to  return  them  when  she  was  ready  to  sail,  and  not  on  producing 
a  clearance  ? 

Our  view,  then,  is,  that  the  term  arrival,  as  used  in  this  act,  must 
be  construed  according  to  the  subject-matter, — to  the  object  of  the 
provision  and  the  expressions  in  other  sections  of  this  act  and  in 
other  like  acts ;  and  that,  according  to  all  these,  a  vessel  putting  into 
a  foreign  port  to  get  information,  and  getting  it  without  going  at  all 
to  the  upper  harbor  or  wharfs,  and  not  entering,  or  repairing,  or 
breaking  bulk,  or  discharging  seamen,  or  being  bound  homewards  so 
as  to  take  seamen,  or  needing  the  aid  of  a  consul  in  any  respect,  but 
leaving  the  port  in  a  few  hours,  not  doing  any  of  these,  nor  being  re- 
quired to,  and  duly  entering  and  delivering  her  cargo  at  a  neighbor- 
ing port  where  it  had  been  sold,  and  there  depositing  her  papers  with 
the  vice-consul,  cannot  be  said  to  have  arrived  at  the  first  port,  so  as 
to  come  within  the  spirit  of  the  penal  provision,  as  to  depositing  her 
papers  with  the  consul.  So  far  as  regards  precedents  on  this  matter, 
the  actual  decisions  of  one  court,  and  the  opinions  of  two  attorneys- 
general  are  in  favor  of  our  conclusion;  see  the  case  of  Toler  v. 
White,  in  Ware,  D.  C.  277 ;  while  the  decision  in  Parsons  v.  Hunter, 
2  Sumner,  419,  is  not  against  it,  though  the  reasoning  is,  and  seems 
to  unsettle  the  question. 

See,  also,  the  opinions  of  the  law  officers  of  the  government  at 
different  periods,  June  11, 1845,  and  September  26,  1849,  coinciding 
that  the  arrival  meant  here  must  have  been  one  followed  by  an  entry 
and  clearance.  Their  opinions,  likewise,  have  without  doubt  been 
adopted  by  the  government,  and  our  consuls  instructed  to  con- 
form to  them,  and  thus  furnishes  an  additional  consider* 
[  *  385  ]  ation  for  not  disturbing  what  is  in  operation  *  under  them ; 
and  especially  when  a  change  would  be  merely  to  extend  a 
severe  penalty  to  a  case  doubtful  in  construction,  and  characterized 
by  good  intentions. 

The  utmost  which  can  be  said  is,  that  the  master  might  have  in- 
tended to  enter  his  vessel  at  Kingston,  if  he  found  that  the  cargo 
had  been  sold  there,  but  ascertaining  it  was  not,  he  left  at  once  in 
less  than  twenty-four  hours,  by  the  first  fair  wind,  and  before  enter- 
ing or  being  required  to  enter.  The  master,  therefore,  seems  to  have 
acted  throughout  in  good  faith,  and  with  no  intent  to  break  the  law 
in  not  depositing  his  papers  at  the  first  port;  and  it  is  so  doubtful 
whether  he  has  incurred  a  penalty,  that  we  think  a  certificate  must 
be  given  in  his  favor.     Plowden,  20. 
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It  is  gratifying)  in  respect  to  this  conclnsion,  that,  if  it  be  different 
firom  the  design  of  congress  in  this  act,  another  can  at  once  be  passed, 
reqniiing  expressly  in  every  case,  and  at  whatever  delay  and  expense, 
that  a  deposit  shall  be  made  of  papers  with  consuls  by  masters,  on 
touching  any  part  of  a  port,  and  for  whatever  purpose  or  cause,  and 
for  however  short  a  period. 

9  H.  619. 


William  J.  Hill,  David  M.  Porter,  and  William  F.  WalkbRi 

V*  The  United  States  et  aL 

9  H.  386. 
A  bin  in  equity  to  enjoin  the  United  States,  cannot  bo  entertained. 

The  case  is  stated  in  the  opinion  of  the  court 

Johnson^  (attorney-general,)  for  the  United  States. 

No  counsel  catUrd. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  388  ] 

This  case  comes  before  us  from  the  circuit  court  for  the 
southern  district  of  Mississippi,  upon  a  certificate  of  division  in  opin- 
ion between  the  judges  on  the  following  facts  and  questions  certified 
firom  that  court 

The  United  States,  as  the  indorsees  of  the  Mississippi  and  Ala^ 
bama  Bailroad  Company,  instituted  an  action  of  assumpsit  in  the 
court  above  mentioned,  on  a  promissory  note  given  by  William  J» 
Hill,  J.  S.  Rowland,  D.  M.  Porter,  and  W.  F.  Walker,  to  the  said 
railroad  company,  for  the  sum  of  four  thousand  dollars.  At  the  No- 
vember term  of  the  court  in  1839,  the  United  States,  upon  a  trial  at 
law  upon  issues  joined,  first,  upon  the  plea  of  non-assumpsU^  and, 
secondly,  upon  the  plea  of  payment  of  the  note  before  its  indorse- 
ment and  delivery  to  the  plaintifis,  obtained  a  verdict  and  *  judgment 
in  damages  for  the  sum  of  $4,353.32.  Upon  the  suing  out  of  an 
execution  on  this  judgment,  the  defendants  filed  a  bill  on  the  equity 
side  of  the  circuit  court,  and  obtained  firom  the  district  judge  ah  in- 
junction, upon  grounds  which  perhaps  might,  under  the  pleadings 
in  the  cause,  have  been  as  regularly  insisted  upon  at  law,  bet^'^een 
the  proper  parties,  as  they  could  be  in  equity ;  but  whether  forming 
a  well-founded  defence  at  law  or  not,  is  immaterial  in  the  inquiry 
now  presented.  In  the  bill  filed  by  Hill  and  others,  the  United 
States  are  made  directly  parties  defendants;  process  is  prayed  imme- 
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diately  against  them;  they  are  called  Upon  to  answer  the  several 
allegations  in  the  bill,  and  a  perpetual  injunction  is  prayed  for  to  the 
judgment  obtained  by  them.  To  the  bill  of  the  complainants,  the 
attorney  for  the  United  States  filed  in  their  behalf  an  answer  in  ex- 
tensOj  but  afterwards  moved  the  court  to  dissolve  the  injunction  and 
dismiss  the  bill  as  to  the  United  States,  for  want  of  jurisdiction  as 
to  them,  upon  which  motion  the  order  and  certificate  now  before  this 
court  were  made  in  the  following  terms :  "And  afterwards,  to  wit,  at 
the  May  term  of  said  court,  namely,  on  the  20th  day  of  May,  a.  d. 
1847,  this  cause  came  on  to  be  heard  before  the  Hon.  Peter  V.  Daniel 
and  Samuel  J.  Gholson,  upon  the  motion  of  the  United  States  of 
America  to  dismiss  this  suit  as  to  them,  and  dissolve  the  injunction 
for  want  of  jurisdiction,  and  was  argued  by  counsel.     And  the  court 

having  taken  time  to  consider,  and  not  being  able  to  agree 
[  *  389  ]  in  opinion  what  decree  *  should  be  made  in  the  cause  on 

said  motion,  one  of  the  judges  being  of  opinion  that  the 
said  motion  should  be  sustained,  and  the  said  bill  dismissed  and  in- 
junction dissolved,  and  the  other  being  of  opinion  that  the  said 
motion  should  be  overruled,  it  is  therefore  ordered,  at  the  request  of 
the  counsel  for  both  complainants  and  defendants,  that  said  difference 
of  opinion  be  certified  to  the  supreme  court  of  the  United  States  for 
their  decision,, whether  the  said  motion  should  be  sustained  or  over- 
ruled." 

The  question  here  propounded,  without  any  necessity  for  recur- 
rence to  particular  examples,  would  seem  to  meet  its  solution  in  the 
regular  and  best-settled  principles  of  public  law.  No  maxim  ia 
thought  to  be  better  established,  or  more  universally  assented  to,  than 
that  which  ordains  that  a  sovereign,  or  a  government  representing 
the  sovereign,  cannot  ex  delicto  be  amenable  to  its  own  creatures  or 
agents  employed  under  its  own  authority  for  the  fulfilment  merely 
of  its  own  legitimate  ends.  A  departure  from  this  maxim  can  be 
sustained  only  upon  the  ground  of  permission  on  the  part  of  the  sov- 
ereign or  the  government  expressly  declared,  and  an  attempt  to  over- 
rule or  to  impair  it  on  a  foundation  independently  of  such  permission 
must  involve  an  inconsistency  and  confusion,  both  in  theory  and 
practice,  subversive  of  regulated  order  or  power.  Upon  the  principle 
here  stated,  it  has  been  that,  in  cases  of  private  grievance  proceeding 
from  the  cro^^'n,  the  petition  of  right  in  England  has  been  the  nearest 
approach  to  an  adversary  position  to  the  government  that  has  been 
tolerated:  and  upon  the  same  principle  it  is  that,  in  our  own  country, 
in  instances  of  imperfect  land  titles,  special  legislation  has  been 
adopted  to  permit  the  jurisdiction  of  the  courts  upon  the  rights  of  the 
government     Without  dilating  upon  the  propriety  or  necessity  of 
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the  principle  here  stated,  or  seeking  to  multiply  examples  of  its  en* 
forcement,  we  content  ourselves  with  referring  to  a  single  and  recent 
case  in  this  court,  which  appears  to  cover  the  one  now  before  us  in 
all  its  features.  We  allude  to  the  case  of  the  United  States  t\ 
McLemore,  in  4  How.  286,  where  it  is  broadly  laid  down  as  the  law, 
that  a  circuit  court  cannot  entertain  a  bill  on  the  equity  side  of  the 
court,  praying  that  the  United  States  may  be  perpetually  enjoined 
from  proceeding  upon  a  judgment  obtained  by  them,  as  the  govern* 
ment  is  not  liable  to  be  sued,  except  by  its  own  consent  given  by 
law.  We  therefore  direct  it  to  be  certified  to  the  circuit  court  for  the 
sonthern  district  of  Mississippi,  that  the  motion  on  behalf  of  the 
United  States  in  this  cause  should  have  been  sustained,  and 
tliat  the  bill  as  to  *the  United  States  should  be  dismissed,  [  *390  1 
as  having  been  improvidently  allowed. 

11  H.  272;  6  Wal.  484. 


William  H.  Tayloe,  Appellant,  v.  The  Merchants'  Fire  Insur- 
ance Company  of  Baltimore. 

9  H.  390. 

An  offer  by  nnderwritcre  to  insore  property  on  certain  terms,  sent  to  tlio  owner  by  mail,  can- 
not l«  revoked  tifter  it  has  been  received  by  him  and  accepted  by  a  letter  deposited  in  the 
post-offico  the  next  day,  and  addressed  to  the  underwriters.  Such'accoptance  makes  a 
complete  contract  to  insure,  which  a  court  of  equity  will  enforce  by  compelling  the  nnder- 
writcr  to  ptiy  the  amount  a]Q^recd  to  be  insured. 

TThcre  the  moile  of  payment  of  premiums  had  not  been  prescribed  to  an  agent,  he  could 
agree  to  ncccpt  the  check  of  the  insured,  drawn  against  funds  in  bank. 

If  a  company  refuse  to  issue  a  policy,  saying  nothing  as  to  tlio  preliminary  proof  of  lost, 
they  waive  its  production. 

Under  a  general  prayer  of  relief,  specific  pcrformanoo  may  be  decreed. 

The  case  is  stated  in  the  opinion  of  the  court. 

Johnsofij  (attorney-general,)  for  the  appellant. 

Llai^  and  Nelson^  contra. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  398  J 

This  is  an  appeal  from  a  decree  of  the  circuit  court  for 
the  district  of  Maryland,  which  was  rendered  for  the  defendants. 

The  case  in  the  court  below  was  this.  William  H.  Tayloe,  of 
Richmond  county,  Virginia,  applied  to  John  Minor,  the  agent  of  the 
defendants,  re^<iding  at  Fredericksburg,  in  that  State,  for  an  insurance 
upon  his  dwelling-house,  to  the  amount  of  $8,000  for  one  year,  and, 
as  he  was  about  leaving  home  for  the  State  of  Alabama,  desired  the 
agent  to  make  the  application  in  his  behalf. 
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The  applicatioQ  was  made  accordingly,  under  the  date  of  25th 
November,  1844,  and  an  answer  received  from  the  secretary  of  the 
company,  stating  that  the  risk  would  be  taken  at  seventy  cents  on 
the  thousand  dollars,  the  premium  amounting  to  the  sum  of  fifty-six 
dollars.  The  agent  stated  in  the  application  to  the  company  the 
reason  why  it  had  not  been  signed  by  Tayloe ;  that  he  had  gone  to 
the  State  of  Alabama  on  business,  and  would  not  return  till  Febru- 
ary following ;  and  that  he  was  desired  to  communicate  to  him  at 
that  place  the  answer  of  the  company. 

On  receiving  the  answer,  the  agent  mailed  a  letter  directed  to 
Tayloe,  under  date  of  the  2d  of  December,  advising  him  of  the  terms 
of  the  insurance,  and  adding :  ^^  Should  you  desire  to  effect  the  in- 
surance, send  me  your  check  payable  to  my  order  for  $57,  and  the 
business  is  concluded."  The  additional  dollar  was  added  for  the 
policy. 

This  letter,  in  consequence  of  a  misdirection,  did  not  reach  Tayloe 
till  the  20th  of  the  month ;  who,  on  the  next  day,  mailed  a  letter  in 
answer  to  the  agent,  expressing  his  assent  to  the  terms,  and  inclosing 
his  check  for  the  premium  as  requested.  He  also  desired  that  the 
policy  should  be  deposited  in  the  bank  for  safe-keeping.  This  letter 
of  acceptance  was  received  on  the  31st  at  Fredericksburg,  by  the 
agent,  who  mailed  a  letter  in  answer  the  next  day,  communicating 
to  Tayloe  his  refusal  to  carry  into  effect  the  insurance,  on  the  ground 
that  his  acceptance  came  too  late,  the  centre  building  of 
[  *  399  ]  the  dwelling-house  *in  the  mean  time,  od  the  22d  of  the 
month,  having  been  consumed  by  fire. 

The  company,  on  being  advised  of  the  facts,  confirmed  the  view 
taken  of  the  case  by  their  agent ;  and  refused  to  issue  the  policy,  or 
pay  the  loss. 

A  bill  was  filed  in  the  court  below  by  the  insured  against  the  com- 
pany, setting  forth,  substantially,  the  above  facts,  and  praying  that 
the  defendants  might  be  decreed  to  pay  the  loss,  or  for  such  other 
relief  as  the  complainant  might  be  entitled  to. 

I.  Several  objections  have  been  taken  to  the  right  of  the  complain- 
ant to  recover,  which  it  will  be  necessary  to  notice ;  but  the  principal 
one  is,  that  the  contract  of  insurance  was  not  complete  at  the  time 
the  loss  happened,  and  therefore,  that  the  risk  proposed  to  be  assumed 
had  never  attached. 

Two  positions  have  been  taken  by  the  counsel  for  the  company 
for  the  purpose  of  establishing  this  ground  of  defence. 

1.  The  want  of  notice  to  the  agent  of  the  company  of  the  accept- 
ance of  the  terms  of  the  insurance ;  and, 

2.  The  non-payment  of  the  premium. 
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The  first  position  assumes  that,  where  the  company  have  made  an 
offer  through  the  mail  to  insure  upon  certain  terms,  the  agreement  is 
not  consummated  by  the  mere  acceptance  of  the  offer  by  the  party 
to  whom  it  is  addressed ;  that  the  contract  is  still  open  and  incom- 
plete until  the  notice  of  acceptance  is  received ;  and  that  the  com- 
pany are  at  liberty  to  withdraw  the  offer  at  any  time  before  the  arrival 
of  the  notice ;  and  this  even  without  communicating  notice  of  the 
withdrawal  to  the  applicant ;  in  other  words,  that  the  assent  of  the 
company,  express  or  implied,  after  the  acceptance  of  the  terms  pro- 
posed by  the  insured,  is  essential  to  a  consummation  of  the  contract* 

The  effect  of  this  construction  is,  to  leave  the  property  of  the  in- 
sured uncovered  until  his  acceptance  of  the  offer  has  reached  the 
company,  and  has  received  their  assent ;  for,  if  the  contract  is  incom- 
plete until  notice  of  the  acceptance,  till  then  the  company  may  retract 
the  offer,  as  neither  party  is  bound  until  the  negotiation  has  resulted 
in  a  complete  bargain  between  the  parties. 

In  our  apprehension,  this  view  of  the  transaction  is  not  in  accord- 
ance with  the  usages  and  practice  of  these  companies  in  taking  risks 
nor  with  the  understanding  of  merchants  and  other  business  men 
dealing  with  them ;  nor  with  the  principles  of  law,  settled  in  analo- 
gous cases,  governing  contracts  entered  into  by  correspondence  be» 
tween  parties  residing  at  a  distance. 

*  On  the  contrary,  we  are  of  opinion  that  an  offer  under  [  *  400  ] 
the  circumstances  stated,  prescribing  the  terras  of  insurance, 
is  intended,  and  is  to  be  deemed,  a  valid  undertaking  on  the  part  of 
the  company,  that  they  will  be  bound,  according  to  the  terms  ten- 
dered, if  an  answer  is  transmitted  in  due  course  of  mail,  accepting 
them;  and  that  it  cannot  be  withdrawn,  unless  the  withdrawal 
reaches  the  party  to  whom  it  is  addressed  before  his  letter  of  reply 
announcing  the  acceptance  has  been  transmitted. 

This  view  of  the  effect  of  the  correspondence  seems  to  us  to  be 
but  carrying  out  the  intent  of  the  parties,  as  plainly  manifested  by 
their  acts  and  declarations. 

On  the  acceptance  of  the  terms  proposed,  transmitted  by  due 
course  of  mail  to  the  company,  the  minds  of  both  parties  have  met 
on  the  subject,  in  the  mode  contemplated  at  the  time  of  entering 
upon  the  negotiation,  and  the  contract  becomes  complete.  The 
party  to  whom  the  proposal  is  addressed  has  a  right  to  regard  it  as 
intended  as  a  continuing  offer  until  it  shall  have  reached  him,  and 
shall  be  in  due  time  accepted  or  rejected. 

Such  is  the  plain  import  of  the  offer.  And,  besides,  upon  any 
other  view,  the  proposal  amounts  to  nothing,  as  the  acceptance 
would  be  but  the  adoption  of  the  terms  tendered,  to  be,  in  turUi  pro* 
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posed  by  the  applicant  to  the  company  for  their  approval  or  rejection. 
For,  if  the  contract  is  still  open  until  the  company  is  advised  of  an 
acceptance,  it  follows,  of  cour&e,  that  the  acceptance  may  be  repudi- 
ated at  any  time  before  the  notice  is  received.  Nothing  is  effectually 
accomplished  by  an  act  of  acceptance. 

It  is  apparent,  therefore,  that  such  an  interpretation  of  the  acts  of 
the  parties  would  defeat  the  object  which  both  had  in  view  in  enter- 
ing upon  the  correspondence. 

The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the  as- 
sumption that  the  contract  cannot  be  consummated  without  a  knowl- 
edge on,,  the  part  of  the  company  that  the  offer  has  been  accepted, 
is  the  point  of  the  objection.  But  a  little  reflection  will  show 
that,  in  all  cases  of  contracts  entered  into  between  parties  at  a  dis- 
tance by  correspondence,  it  is  impossible  that  both  should  have  a 
knowledge  of  it  the  moment  it  becomes  complete.  This  can  only 
exist  where  both  parties  are  present. 

The  position  may  be  illustrated  by  the  case  before  us.  If  the  con- 
tract became  complete,  as  we  think  it  did,  on  the  acceptance  of  the 
offer  by  the  applicant,  on  the  2l8t  December,  1844,  the  com- 
[  •  401  ]  pany,  of  course,  could  have  no  knowledge  of  it  until  *  the 
letter  of  acceptance  reached  the  agent,  on  the  31st  of  the 
month ;  and,  on  the  other  hand,  upon  the  hypothesis  it  was  not  com- 
plete until  notice  of  the  acceptance,  and  then  became  so,  the  appli- 
cant could  have  no  knowledge  of  it  at  the  time  it  took  effect.  In 
either  aspect^  and,  indeed,  in  any  aspect  in  which  tiie  case  can  be 
presented,  one  of  the  parties  must  be  unadvised  of  the  time  when 
the  contract  takes  effect,  as  its  consummation  must  depend  upon  the 
act  of  one  of  them  in  the  absence  of  the  other. 

The  negotiation  being  carried  on  through  the  mail,  the  offer  and 
acceptance  cannot  occur  at  the  same  inoment  of  time ;  nor,  for  the  same 
reason,  can  the  meeting  of  the  minds  of  the  parties  on  the  subject  be 
known  by  each  at  the  moment  of  concurrence ;  the  acceptance  must 
succeed  the  offer  after  the  lapse  of  some  interval  of  time ;  and,  if  the 
process  is  to  be  carried  further  in  order  to  complete  the  bargain,  and 
notice  of  the  acceptance  must  be  received,  the  only  effect  is  to  re- 
verse the  position  of  the  parties,  changing  the  knowledge  of  the  com- 
pletion from  the  one  party  to  the  other. 

It  is  obviously  impossible,  therefore,  under  the  oircumstances 
stated,  ever  to  perfect  a  contract  by  correspondence,  if  a  knowledge 
of  both  parties  at  the  moment  they  become  bound  is  an  essential 
element  in  making  out  the  obligation.  And  as  it  must  take  effect,  if 
effect  is  given  at  all  to  an  endeavor  to  enter  into  a  contract  by  corre- 
spordence,  in  the  absence  of  the  knowledge  of  one  of  the  parties  at 
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the  time  of  its  consummation,  it  seems  to  us  more  consistent  with 
the  acts  and  declarations  of  the  parties,  to  consider  it  complete  on 
the  transmission  of  the  acceptance  of  the  offer  in  the  way  they  them- 
selves contemplated  ;  instead  of  postponing  its  completion  till  notice 
of  such  acceptance  has  been  received  and  assented  to  by  the  com- 
pany. 

For  why  make  the  offer,  unless  intended  that  an  assent  to  its  terms 
should  bind  them  ?  And  why  require  any  further  assent  on  their 
part,  after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed  ? 

We  have  said  that  this  view  is  in  accordance  with  the  usages  and 
practice  of  these  companies,  as  well  as  with  the  general  principles  of 
law  governing  contracts  entered  into  by  absent  parties. 

In  the  instructions  of  this  company  to  their  agent  at  Fredericks- 
burg, he  is  advised  to  transmit  all  applications  for  insurance  to  the 
office  for  consideration ;  and  that,  upon  the  receipt  of  an  answer,  if 
the  applicant  accepts  the  terms,  the  contract  is  considered 
complete  without  waiting  to  communicate  the  •acceptance  [  •402  J 
to  the  company ;  and  the  policy  to  be  thereafter  issued  is  to 
bear  date  from  the  time  of  the  acceptance. 

The  company  desire  no  further  communication  on  the  subject, 
after  they  have  settled  upon  the  terms  of  the  risk,  and  sent  them  for 
the  inspection  of  the  applicant,  in  order  to  the  consummation  of  the 
bargain.  The  communication  of  the  acceptance  by  the  agent  after- 
wards is  to  enable  them  to  make  out  the  policy.  The  contract  is 
regarded  as  complete  on  the  acceptance  of  the  terms. 

This  appears,  also,  to  have  been  the  understanding  of  the  agent; 
for,  on  communicating  to  the  insured  the  terms  received  from  the 
company,  he  observes :  "  Should  you  desire  to  effect  the  above  insur- 
ance, send  me  your  check  payable  to  my  order  for  fifty-seven  dollars, 
and  the  business  is  concluded;"  obviously  enough  importing,  that 
no  other  step  would  be  necessary  to  give  effect  to  the  insurance  of 
the  property  upon  the  terras  stated. 

The  cases  of  Adams  v.  Linsdell,  1  Barn.  &  Aid.  681,  and  Mactier's 
Adm'rs  v.  Frith,  6  Wend.  103,  are  authorities  to  show  that  the  above 
view  is  in  conformity  with  the  general  principles  of  law  governing 
the  formation  of  all  contracts  entered  into  between  parties  residing 
at  a  distance  by  means  of  correspondence. 

The  unqualified  acceptance  by  the  one  of  the  terms  proposed  by 
the  other,  transmitted  by  due  course  of  mail,  is  regarded  as  closing 
the  bargain,  from  the  time  of  the  transmission  of  the  acceptance. 

This  is,  also,  the  effect  of  the  case  of  Eliason  v.  Henshaw,  4  Wheat 
228f  in  this  court,  though  the  point  was  not  necessarily  involved  in 
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the  decision  of  the  case.  The  acceptance  there  had  not  been  accord- 
ing to  the  terms  of  the  bargain  proposed,  for  which  reason  the  plain- 
tiff failed. 

2.  The  next  position  against  the  claim  is  the  non-payment  of  the 
premium. 

One  of  the  conditions  annexed  to  the  policies  of  the  company  is, 
that  no  insurance  will  be  considered  as  made  or  binding  until  the 
premium  be  actually  paid ;  and  one  of  the  instructions  to  the  agent 
was,  that  no  credit  should  be  given  for  premiums  under  any  circum- 
stances. 

But  the  answer  to  this  objection  is,  that  the  premium,  in  judg- 
ment of  law,  was  actually  paid  at  the  time  the  contract  became  com- 
plete.* The  mode  of  payment  had  not  been  prescribed  by  the  com- 
pany, whether  in  specie,  bills  of  a  particular  bank,  or  otherwise  ;  the 
agent,  therefore,  was  at  liberty  to  exercise  a  discretion  in 
[  *403  ]  the  matter,  and  prescribe  the  mode  of  *  payment;  and,  ac- 
cordingly, we  find  him  directing,  in  this  case,  that  it  may  be 
paid  by  a  check  payable  to  his  order  for  the  amount  It  is  admitted 
that  the  insured  had  funds  in  the  bank  upon  w^hich  it  was  drawn,  at 
all  times  from  the  date  of  the  check  till  it  was  received  by  the  agent, 
sufficient  to  meet  it ;  and  that  it  would  have  been  paid  on  present- 
ment. 

It  is  not  doubted,  that,  if  the  check  for  the  premium  had  been  re- 
ceived by  the  agent  from  the  hands  of  the  insured,  it  would  have 
been  sufficient ;  and  in  the  view  we  have  taken  of  the  case,  the  trans- 
mission of  it  by  mail,  according  to  the  directions  given,  amounts,  in 
judgment  of  law,  to  the  same  thing.  Doubtless,  if  the  check  bad 
been  lost  or  destroyed  in  the  transmission,  the  insured  would  have 
been  bound  to  make  it  good ;  but  the  agent,  in  this  respect,  trusted 
to  his  responsibility,  having  full  confidence  in  his  ability  and  good 
faith  in  the  transaction. 

IL  Another  objection  taken  to  the  recovery  is,  that  the  usual  pre- 
liminary proofs  were  not  furnished,  according  to  the  requirement  of 
the  7th  article  of  the  conditions  annexed  to  the  policies  of  the  com- 
pany. These  are  required  to  be  furnished  within  a  reasonable  time 
after  the  happening  of  the  loss.  The  fire  occurred  on  the  32d  of 
December,  1844,  and  the  preliminary  proofs  were  not  furnished  till 
the  24th  of  November,  1845.  This  was,  doubtless,  too  late,  and  the 
objection  would  have  been  fatal  to  the  right  of  the  complainant,  if 
the  production  of  these  proofs  were  essential  to  the  recovery. 

But  the  answer  is,  that  the  ground  upon  which  the  company  orig- 
inally placed  their  resistance  to  the  payment  of  the  loss,  and  which 
b  still  mainly  relied  on  as  fatal  to  the  proceedings,  operated  as  a 
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waiver  of  the  necessity  for  the  production  of  the  preliminary  proo& ; 
and  that  is,  that  no  obligation  to  insure  the  loss  was  ever  entered 
into  by  the  company,  the  contract  being  incomplete  at  the  time  that 
it  occurred.  On  this  ground  they  refused  to  issue  the  policy,  which 
would  have  imposed  upon  the  insured  a  strict  comfdianee  with  its 
conditions ;  or  to  recognize  any  obligations  arising  out  of  the  arrange- 
ment between  him  and  their  agent. 

The  objection  went  to  the  foundation  of  the  claim,  which,  in  con* 
nection  witif  the  refusal  to  issue  the  policy,  superseded  the  necessity 
of  producing  these  proofs ;  as  the  production  wovdd  have  been  but 
an  idle  ceremony  on  the  part  of  the  insured,  in  the  further  prosecu- 
tion of  his  right.  Why  produce  them  after  the  company  had  denied 
the  contract,  and  refused  the  policy  ? 

The  case  of  the  Columbian  Insurance  Company  v.  Law- 
rence, 2  Pet  25,  *  has  been  referred  to  on  this  point  An  [•404] 
objection  was  there  taken,  on  the  trial,  to  the  sufficiency  of 
the  preliminary  proofs,  on  the  ground  that  the  certificate  of  the  mag- 
istrate was  not  in  conformity  with  the  9th  article  of  the  conditions. 
The  particular  objection  had  not  been  taken  by  the  company  when 
the  proofs  were  furnished,  although  several  others  had  been,  to  their 
liability ;  and  the  court  left  to  the  jury  the  question,  among  others, 
whether  the  company  had  not  thereby  waived  the  objection  to  the 
sufficiency  of  the  certificate. 

The  plaintiff  recovered;  and  on  the  motion  for  a  new  trial,  among 
other  grounds  assigned  for  granting  it,  was  this  instruction  of  the 
court  It  was  held  that  there  was  no  evidence  in  the  case  firom 
which  the  jury  could  properly  infer  a  waiver. 

The  preliminary  proofs  had  been  presented  to  the  company  on  the 
16th  of  February,  1824,  soon  after  the  loss.  The  suit  was  discon- 
tinued, and  a  new  certificate  procured  from  the  magistrate  correcting 
the  defects  in  the  first,  and  furnished  to  the  company,  on  the  14th  of 
February,  1829,  five  years  after  the  first  had  been  delivered.  A  new 
suit  was  brought,  and  the  case  as  reported  the  second  time  will  be 
found  in  10  Pet  607. 

On  the  second  trial,  the  objection  was  taken  that  the  certificate 
had  not  been  produced  within  a  reasonable  time  after  the  loss ;  but 
the  court  held  otherwise,  placing  their  decision  upon  the  ground,  that 
the  laches  were  not  property  imputable  to  the  insured,  but  to  the 
company,  on  account  of  their  neglect  to  give  notice  of  the  defect 
when  the  first  certificate  was  presented,  and  of  the  mistaken  con- 
fidence which  the  party  had  placed  in  them.  The  court  say :  "  If 
the  company  had  contemplated  the  objection,  it  would  have  been  but 
ordinary  fair  dealing  to  have  apprised  the  plaintiff  of  it ;  for  it  was 
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thea  obvioos  that  the  defect  might  have  been  immediately  supplied ; 
as  it  was,  the  company,  unintentionally  it  may  be,  by  their  silence 
misled  hin:^." 

It  is  manifest,  on  an  examination  of  the  two  cases,  that  the  doc- 
trine of  the  first  on  this  point  of  waiver  was  virtually  overruledi  for, 
if  maintained  in  the  second,  it  would  have  upheld  the  ruling  at  the 
circuit  court  in  the  first  The  reasons  given  in  support  of  the  cor- 
rected certificate,  procured  and  furnished  some  five  years  after  the 
loss,  are  cogent  and  unanswerable  in  favor  of  the  position,  that  the 
conduct  of  the  company  in  not  objecting  to  the  defect  in  the  first  one, 
at  the  time  it  was  furnished,  operated  to  mislead  the  party,  and  sbould 
have  been  regarded  as  a  waiver  of  the  objection. 

The  cases  are  very  full  upon  this  point,  and  clearly  establish  the 

position  that  the  preliminary  proofs,  under  the  circumstances 

[  •405  ]   •stated  in  this  case,  were  dispensed  with  by  the  company, 

as  inferable  from  the  ground  upon  which  they  placed  their 

denial  of  liability.    9  Wend.  165 ;  25  ibid.  378,  382 ;  6  Harr.  &  Johns. 

412 ;  6  Cow.  404. 

IIL  It  has  also  been  objected,  that  the  plaintiff  had  an  adequate 
remedy  at  law,  and  was  not,  therefore,  under  the  necessity  of  resortp 
ing  to  a  court  of  equity ;  which  may  very  well  be  admitted. 

But  it  by  no  means  follows  from  this,  that  a  court  of  chancery  will 
not  entertain  jurisdiction.  Had  the  suit  been  instituted  before  the 
loss  occurred,  the  appropriate,  if  not  the  only,  remedy  would  have 
been  in  that  court,  to  enforce  a  s|>ecific  performance,  and  compel  the 
company  to  issue  the  policy.  And  this  remedy  is  as  appropriate  after 
as  before  the  loss,  if  not  as  essential,  in  order  to  facilitate  the  pro- 
ceedings at  law.  No  doubt,  a  count  could  have  been  framed  upon 
the  agreement  to  insure,  so  as  to  have  maintained  the  action  at  law. 
But  the  proceedings  would  have  been  more  complicated  and  embar- 
rassing than  upon  the  policy.  The  party,  therefore,  had  a  right  to 
resort  to  a  court  of  equity  to  compel  the  delivery  of  the  policy,  either 
before  or  after  the  happening  of  the  loss ;  and  being  properly  in  that 
court  after  the  loss  happened,  it  is  according  to  the  established  course 
of  proceeding,  in  order  to  avoid  delay  and  expense  to  the  parties,  to 
proceed  and  give  such  final  relief  as  the  circumstances  of  the  case 
demand. 

Such  relief  was  given  in  the  case  of  Motteux  v.  The  London 
Assurance  Company,  1  Atk.  545,  and  in  Perkins  v.  The  Washington 
Insurance  Company,  4  Cow.  645.  See  also  1  Duer,  66  and  110,  and 
2  PhUlips,  583. 

As  the  only  real  question  in  the  case  is  the  one  which  a  court  of 
equity  must  necessarily  have  to  decide,  in  the  exercise  of  its  peculiar 
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jurisdiction  in  enforcing  a  specific  execution  of  the  agreement,  it 
would  be  an  idle  technicality  for  that  court  to  turn  the  party  over  to 
his  remedy  at  law  upon  the  policy.  And,  no  doubt,  it  was  a  strong 
sense  of ,  this  injustice  that  led  the  court  at  an  early  day  to  establish 
the  rule,  that,  having  properly  acquired  jurisdiction  over  the  subject 
for  a  necessary  purpose,  it  was  the  duty  of  the  court  to  proceed  and 
do  final  and  complete  justice  between  the  parties,  where  it  could  as 
well  be  done  in  that  court  as  in  proceedings  at  law. 

IV.  It  is  further  objected,  that,  admitting  the  claim  to  be  properly 
enforceable  in  equity,  still,  the  complainant  is  not  entitled  to  the  relief 
sought,  on  the  ground  that  the  bill  contains  no  sufficient  statement 
of  the  contract,  or  of  the  performance  of  the  conditions,  and  also  for 
want  of  a  proper  prayer. 

•  We  are  of  opinion  that  these  several  objections  are  not  [  *  406  ] 
well  founded.  The  contract  as  set  forth  we  have  already 
considered,  and  held  complete  and  binding  on  the  company;  and 
further,  that  the  denial  of  having  entered  into  the  agreement,  and 
refusal  to  issue  the  policy,  also  set  forth,  are  sufficient  ground  upon 
which  to  infer  a  waiver  of  the  production  of  the  preliminary  proofs,^ 
as  a  condition  of  liability;  and  if  sufficient  ground  to  infer  a  waiver, 
it  was  of  course  unnecessary  to  set  forth  these  proofs  in  the  bilL  And 
as  to  the  prayer,  it  is  sufficient  to  say,  that  the  prayer  for  general 
relief  which  is  here  found,  will  enable  the  court  to  make  such  a 
decree  as  the  complainant  may  show  himself  entitled  to,  upon  the 
facts  set  forth  in  the  stating  part  of  the  bill 

The  pleading  is  not  very  formal,  nor  very  cautiously  drawn,  and, 
in  the  absence  of  the  prayer  for  general  relief,  might  have  led  to  em- 
barrassment in  making  the  proper  decree  in  the  case.  9^here  is  a 
specific  prayer  for  a  decree  for  the  loss,  but  it  would  have  been  more 
formal  and  appropriate,  regarding  the  ground  of  jurisdiction  in  these 
cases,  to  have  added  also  a  prayer  for  a  specific  performance  of  the 
agreement  to  insure. 

But  the  particular  relief  permitted  under  a  general  prayer,  where 
the  statement  in  the  body  of  the  bill  is  sufficient  to  entitle  the  party 
to  it,  meets  the  difficulty  suggested,  and  well  warrants  the  decree 
proposed  to  be  entered.     Story,  Eq.  PL,  §§  41,  42,  and  cases. 

Upon  the  whole,  without  pursuing  the  examination  further,  we  are 
of  opinion  that  the  decree  of  the  court  below  should  be  reversed,  and 
that  the  cause  be  remitted,  with  directions  to  the  court  to  take  such 
further  proceedings  therein  as  may  be  necessary  to  carry  into  effect 
the  opinion  of  this  court 

Catbon,  J.,  stated  from  the  bench,  that  he  objected  to  a  decree 
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being  made  by  this  court  on  the  bill,  because  the  cause  came 
here  by  a  transfer  from  the  circuit  court,  never  having  been  heard 
there.  It  was  only  prepared  for  hearing,  and  is  now  presented  and 
heard  as  an  origined  cause  in  this  court.  We  have  appellate  and 
not  original  jurisdiction  in  such  cases,  both  by  the  constitution  and 
by  the  judiciary  act  of  1789.^  Before  an  appeal  can  be  prosecuted, 
something  must  be  adjudged  to  appeal  from.  And  in  the  second 
place,  if  it  be  once  established  that  causes  can  be  sent  here  by  mere 
transfer,  nothing  having  been  decided  below,  we  must  be  over- 
whelmed by  such  causes,  there  being  now  thirty  courts  and  more 
that  may  send  them  up.  This  is  one  evil  intended  to  be  avoided  by 
the  framers  of  the  constitution,  when  the  supreme  court  was  excluded 
from  the  exercise  of  original  jurisdiction  in  cases  like  the  present. 

17  H.447;  19  H.  318. 


Thomas  Townsend,  Plaintiff  in  Errori  v.  Robert  Jemison,  Jr. 

9  H.  407. 

Btatates  of  limitation,  which  only  bar  the  remcdj,  nro  laws  of  the  fonim  only ;  conscqoentlj, 
a  fltatate  of  limitations  of  a  foreign  county,  or  another  State,  whoro  the  contract  vm 
made,  cannot  be  pleaded  in  bar. 

The  case  is  stated  in  the  opinion  of  the  court. 

Kepy  for  the  plaintiff 

Lawrence  and  Badger^  contra. 

[  •  413  ]       *  Wayne,  X,  delivered  the  opinion  of  the  court. 

This  suit  has  been  brought  here  from  the  district  vjcurt 
of  the  United  States  for  the  middle  district  of  Alabama.  The  defend- 
ant in  the  court  below,  the  plaintiff  here,  besides  other  pleas,  pleaded 
that  the  cause  of  action  accrued  in  Mississippi  more  than  three  years 
before  the  suit  was  brought;  and  that  the  Mississippi  statute  of  limi« 
tations  barred  a  recovery  in  the  district  court  of  Alabama.  The 
plaintiff  demurred  to  the  plea.     The  court  sustained  the  demurrer. 

We  do  not  think  it  necessary  to  do  more  than  to  decide  this  point 
in  the  case. 

The  rule  in  the  courts  of  the  United  States,  in  respect  io  pleas  of 
the  statutes  of  limitation  has  always  been,  that  they  strictly  affect 
the  remedy,  and  not  the  merits.  In  the  case  of  McEImoyle  v.  Cohen, 
13  Pet.  312,  this  point  was  raised,  and  so  decided.  All  of  the  judges 
were  present  and  assented.     The  fullest  examinalioa  was  then  made 

1  1  Stats,  at  Large,  73. 
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of  all  the  authorities  upon  the  subject,  in  connection  with  the  diver- 
sities of  opinion  among  jurists  abont  it,  and  of  all  those  considera- 
tions which  have  induced  legislatures  to  interfere  and  place  a  limita- 
tion upon  the  bringing  of  actions. 

We  thought  then,  and  still  think,  that  it  has  become  a  formulary 
in  intematioual  jurisprudence,  that  all  suits  must  be  brought  within 
the  period  prescribed  by  the  local  law  of  the  country  where  the  suit 
is  brought,  —  the  lex  fori ;  otherwise  the  suit  would  be  barred,  unless 
the  plaintiff  can  bring  himself  within  one  of  the  exceptions  of  the 
statute,  if  that  is  pleaded  by  the  defendant  This  rule  is  as  fully 
recognized  in  foreign  jurisprudence  as  it  is  in  the  common  law.  We 
then  referred  to  authorities  in  the  common  law,  and  to  a  summary 
of  them  in  foreign  jurisprudence.  Surge's  Com.  on  Col.  and  For. 
Laws.  They  were  subsequently  cited,  with  others  besides,  in  the 
second  edition  of  the  Conflict  of  Laws,  483.  Among  them  wiU  be 
found  the  case  of  Leroy  v.  Crowninshield,  2  Mason,  151,  so  much 
relied  upon  by  the  counsel  in  this  case. 

Neither  the  learned  examination  made  in  that  case  of  the  reasoning 
of  jurists,  nor  the  final  conclusion  of  the  judge,  in  opposi- 
tion *  to  his  own  inclinations,  escaped  our  attention.  In-  [  *  414  ] 
deed,  he  was  here  to  review  them,  with  those  of  us  now  in 
the  court  who  had  the  happiness  and  benefit  of  being  associated  with 
him.  He  did  so  with  the  same  sense  of  judicial  obligation  for  the 
maxim.  Stare  decisis  et  non  quieta  movers^  which  marked  his  official 
career.  His  language  in  the  case  in  Mason  fully  illustrates  it: 
"  Bat  I  do  not  sit  here  to  consider  what  in  theory  ought  to  be  the 
trae  doctrines  of  the  law,  following  them  out  upon  principles  of 
philosophy  and  juridical  reasoning.  My  humbler  and  safer  duty  is 
to  administer  the  law  as  I  find  it,  and  to  follow  in  the  path  of  author- 
ity, where  it  is  clearly  defined,  even  though  that  path  may  have  been 
explored  by  guides  in  whose  judgment  the  most  implicit  confidence 
might  not  have  been  originally  reposed."  Then  follows  this  declara- 
tion: ^It  does  appear  to  me  that  the  question  now  before  the  court 
has  been  settled,  so  far  as  it  could  be,  by  authorities  which  the  court 
is  bonnd  to  respect*"  The  error,  if  any  has  been  committed,  is  too 
strongly  ingrafted  into  the  law  to  be  removed  without  the  interposi- 
tion of  some  superior  authority.  Then,  in  support  of  this  declaration, 
he  cites  Huberas,  Voet,  Pothier,  and  Lord  Karnes,  and  adjudications 
from  English  and  American  courts,  to  show  that,  whatever  may  have 
been  the  difierences  of  opinion  among  jurists,  the  uniform  adminis- 
tration of  the  law  has  been,  that  the  lex  loci  contractus  expounds  the 
obligations  of  contracts,  and  that  statutes  of  limitation  prescribing  a 
time  after  which  a  plaintiff  shall  not  recover,  unless  he  can  bring 


202  SUPREME   COURT  OF  THE   UNITED  STATES. 

Towntiend  v.  Jemison.    9  H. 

himself  within  its  exceptions,  appertain  ad  tempus  et  modum  actionis 
instituendcB  and  not  ad  valorem  contractus.  Williams  r.  Jones,  13 
Ea^t,  439;  Nash  v.  Tapper,  1  Caines,  402;  Ruggles  v,  Keeler, 
3  Johns.  263 ;  Pearsall  v.  Dwight,  2  Mass.  84 ;  Decouche  v.  Savetier, 
3  Johns.  Ch.  190,  218 ;  McCluny  v.  Silliman,  3  Pet  276 ;  Hawkins 
V.  Barney,  5  Pet  457 ;  Bank  of  the  United  States  v.  Donnally,  8  Pet 
361 ;  McElmoyle  v.  Cohen,  13  Pet  312. 

There  is  nothing  in  Shelby  v.  Guy,  11  Wheat  361,  in  conflict  vrith 
what  this  court  decided  in  the  four  last-mentioned  cases.  Its  action 
upon  the  point  has  been  uniform  and  decisive.  In  cases  before  and 
since  decided  in  England,  it  will  be  found  there  has  been  no  fluctaa- 
tion  in  the  rule  in  the  courts  there.  The  rule  is,  that  the  statute  of 
limitations  of  the  country  in  which  the  suit  is  brought  may  be  pleaded 
to  bar  a  recovery  upon  a  contract  made  out  of  its  political  jurisdic- 
tion, and  that  the  limitation  of  the  lex  loci  cofUractus  cannot  be. 
2  Bingham,  New  Cases,  202, 211 ;  Don  r.  Lippmann,  5  Clark  &  Fin. 

1,  16,  17.     It  has  become,  as  we  have  already  said,  a  fixed 
[  •  415  ]  rule  of  the  *jvs  gentium  privaium^  unalterable,  in  our  opin* 

ion,  either  in  England  or  in  the  States  of  the  United  States, 
except  by  legislative  enactment 

We  will  not  enter  at  large  into  the  learning  and  philosophy  of  the 
question.  We  remember  the  caution  given  by  Lord  Stair  in  the 
supplement  to  his  Institutes,  (p.  852,)  about  citing  as  authorities  the 
works  and  publications  of  foreign  jurists.  It  is  appropriate  to  the 
occasion,  having  been  written  to  correct  a  mistake  of  Lord  Tenterden, 
to  whom  no  praise  could  be  given  which  would  not  be  deserved  by 
his  equally  distinguished  contemporary.  Judge  Story.  Lord  Stair 
says:  <<  There  is  in  Abbott's  Law  of  Shipping,  5th  edition,  p.  365, 
a  singular  mistake;  and,  considering  the  justly  eminent  character  of 
the  learned  author  for  extensive,  sound,  and  practical  knowledge  of 
the  English  law,  one  which  ought  to  operate  as  a  lesson  on  this  side 
of  the  Tweed,  as  well  as  on  the  other,  to  be  a  little  cautious  in  citing 
the  works  and  publications  of  foreign  jurists,  since,  to  comprehend 
thoir  bearings,  such  a  knowledge  of  the  foreign  law  as  is  scarcely 
attainable  is  absolutely  requisite.  It  is  magnificent  to  array  authori- 
ties,  but  somewhat  humiliating  to  be  detected  in  errors  concerning 
them;  —  yet  how  can  errors  be  avoided  in  such  a  case,  when  every 
day's  experience  warns  us  of  the  prodigious  study  necessary  to  the 
attainment  of  proficiency  in  our  own  law?  My  object  in  adverting 
to  the  mistake  in  the  work  referred  to  is,  not  to  depreciate  the  author, 
for  whom  I  entertain  unfeigned  respect,  but  to  show  that,  since  even 
so  justly  distinguished  a  lawyer  fails  when  he  travels  beyond  the 
limits  of  his  own  code,  the  attempt  must  be  infinitely  hazardous 
with  others." 
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We  will  now  venture  to  suggest  the  causes  which  misled  the 
learned  judge  in  Leroy  v.  Crowninshield  into  a  conclusion,  that,  if 
the  question  before  him  had  been  entirely  new,  his  inclination  would 
strongly  lead  him  to  declare,  that  where  all  remedies  are  barred  or 
discharged  by  the  lex  loci  contractus^  and  have  operated  upon  the 
case,  then  the  bar  may  be  pleaded  in  a  foreign  tribunal,  to  repel  any 
suit  brought  to  enforce  the  debt. 

We  remark,  first,  that  only  a  few  of  the  civilians  who  have  written 
upon  the  point  differ  from  the  rule,  that  statutes  of  limitation  relate 
to  the  remedy  and  not  to  the  contract.  If  there  is  any  case,  either 
in  our  own  or  the  English  courts,  in  which  the  point  is  more  dis- 
cussed than  it  is  in  Leroy  v.  Crowninshield,  we  are  not  acquainted 
with  it  In  every  case  but  one,  either  in  England  or  in  the  United 
States,  in  which  the  point  has  since  been  made,  that  case  has  been 
mentioned,  and  it  has  carried  some  of  our  own  judges  to  a  result 
which  Judge  Story  himself  did  not  venture  to  support 

•  We  do  not  find  him  pressing  his  argument  in  Leroy  v.  [  *  416  ] 
Crowninshield  in  the  conflict  of  laws,  in  which  it  might 
have  been  appropriately  done,  if  his  doubts,  for  so  he  calls  them, 
had  not  been  removed.  Twenty  years  had  then  passed  between 
them.  In  all  that  time,  when  so  much  had  been  added  to  his 
learning,  really  great  before,  that  by  common  consent  he  was  estimat- 
ed in  jurisprudence  j7ar  summis,  we  find  him,  in  the  Conflict  of  Laws, 
stating  the  law  upon  the  point,  in  opposition  to  his  former  doubts, 
not  in  deference  to  authority  alone,  but  from  declared  conviction. 

The  point  had  been  examined  by  him  in  Leroy  v.  Crowninshield 
without  any  consideration  of  other  admitted  maxims  of  international 
jurisprudence,  having  a  direct  bearing  upon  the  subject  Among 
others,  that  the  obligation  of  every  law  is  confined  to  the  State  in 
which  it  is  established,  that  it  can  only  attach  upon  those  who  are 
its  subjects,  and  upon  others  who  are  within  the  territorial  jarisdic- 
tion  of  the  State ;  that  debtors  can  only  be  sued  in  the  courts  of  the 
jurisdiction  where  they  are ;  that  all  courts  must  judge  in  respect  to 
remedies  from  their  own  laws,  except  when  conventionally,  or  from 
the  decisions  of  courts,  a  comity  has  been  established  between  States 
to  enforce  in  the  courts  of  each  a  particular  law  or  principle.  When 
there  is  no  positive  rule,  affirming,  denying,  or  restraining  the  opera- 
tion of  foreign  laws,  courts  establish  a  comity  for  such  as  are  not 
repugnant  to  the  policy  or  in  conflict  with  the  laws  of  the  State  from 
which  they  derive  their  organization.  We  are  not  aware,  except  as 
it  has  been  brought  to  our  notice  by  two  cases  cited  in  the  argument 
of  this  cause,  that  it  has  ever  been  done,  either  to  give  or  to  take 
away  remedies  from  suitors,  when  there  is  a  law  of  the  State  where 
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the  suit  is  brought  which  regulates  remedies.  But  for  the  foundation 
of  comity,  the  manner  of  its  exercise,  and  the  extent  to  which  courts 
can  allowably  carry  it,  we  refer  to  the  case  of  the  Bank  of  Augusta 
V.  Earle,  13  Pet  519,  589 ;  Conflict  of  Laws,  Comity, 

From  what  has  just  been  said,  it  must  be  seen,  when  it  is  claimed 
that  statutes  of  limitation  operate  to  extinguish  a  contract,  and  for 
that  reason  the  statute  of  the  State  in  which  the  contract  was  made 
may  be  pleaded  in  a  foreign  court,  that  it  is  a  point  not  standing 
alone,  disconnected  from  other  received  maxims  of  international 
jurisprudence.  And  it  may  well  be  asked,  before  it  is  determined 
otherwise,  whether  contracts  by  force  of  the  different  statutes  of 
limitation  in  States  are  not  exceptions  from  the  general  rule  of  the 
hx  loci  contractus.  There  are  such  exceptions  for  dissolving 
[  •417  ]  and  discharging  contracts  out  •of  the  jurisdiction  in  which 
they  were  made.  The  limitations  of  remedies,  and  the 
forms  and  modes  of  suit,  make  such  an  exception.  Confl.  of  Laws, 
271,  and  524  to  527.  We  may  then  infer  that  the  doubts  expressed 
in  Leroy  v.  Crowninshield  would  have  been  withheld,  if  the  point 
had  been  considered  in  the  connection  we  have  mentioned. 

We  have  found,  too,  that  several  of  the  civilians  who  wrote 
upon  the  question  did  so  without  having  kept  in  mind  the  differ- 
ence between  the  positive  and  negative  prescription  of  the  civil 
law.  In  doing  so,  some  of  them — not  regarding  the  latter  in  its 
more  extended  signification  as  including  all  those  beurs  or  exceptions 
of  law  or  of  fact  which  may  be  opposed  to  the  prosecution  of  a  claim, 
as  well  out  of  the  jurisdiction  in  which  a  contract  was  made  as  in  it 
—were  led  to  the  conclusion,  that  the  prescription  was  a  part  of  the 
contract,  and  not  the  denial  of  a  remedy  for  its  enforcement.  It  may 
be  as  well  here  to  state  the  difference  between  the  two  prescriptioDB 
in  the  civil  law.  Positive,  or  the  Roman  usucaptio^  is  the  acquisi- 
tion of  property,  real  or  personal,  immovable,  or  movable,  by  the 
continued  possession  of  the  acquirer  for  such  a  time  as  is  described 
by  the  law  to  be  sufficient.  Erskine's  Inst.  556.  "  Adjectio  dominii 
per  corUinuationem  possessionis  temporis  lege  definitV^     Dig.  3. 

Negative  prescription  is  the  loss  or  forfeiture  of  a  right,  by  the 
proprietor's  neglecting  to  exercise  or  prosecute  it  during  the  whole 
period  which  the  law  hath  declared  to  be  sufficient  to  infer  the 
loss  of  it  It  includes  the  former,  and  applies  also  to  all  those 
demands  which  are  the  subject  of  personal  actions.  Erskine's  Inst 
560,  and  3  Burge,  26. 

Most  of  the  civilians,  however,  did  not  lose  sight  of  the  differences 
between  these  prescriptions,  and  if  their  reasons  for  doing  so  had 
been  taken  as  a  guide,  instead  of  some  expressions  used  by  them, 
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in  respect  to  what  may  be  presumed  as  to  the  extinction  or  pay- 
ment of  a  claim,  while  the  plea  in  bar  is  pending,  we  do  not  think 
that  any  doabt  would  have  been  expressed  concerning  the  correct- 
ness of  their  other  conclasion,  that  statutes  of  limitation  in  suits 
upon  contracts  only  relate  to  the  remedy.  But  that  was  not  done, 
and,  from  some  expressions  of  Pothier  and  Lord  Kames,  it  was 
said  :  "  If  the  statute  of  limitations  does  create,  propria  vigors^  a 
presumption  of  the  extinction  or  payment  of  the  debt,  which  all 
nations  ought  to  regard,  it  is  not  easy  to  see  why  the  presumption 
of  such  payment,  thus  arising  from  the  lex  loci  contractus^  should  not 
be  as  conclusive  in  every  other  place  as  in  the  place  of  .the  contract." 
And  that  was  said  in  Leroy  v.  Crowninshield,  in  opposition 
to  •  the  declaration  of  both  of  those  writers,  that  in  any  [  •  418  ] 
other  place  than  that  of  the  contract  such  a  presumption 
could  not  be  made  to  defeat  a  law  providing  for  proceedings  upon 
suits.  Here,  turning  aside  for  an  instant  from  our  main  purpose,  we 
find  the  beginning  or  source  of  those  constructions  of  the  English 
statutes  of  limitation  which  almost  made  them  useless  for  the  ac- 
complishment of  their  end.  Within  a  few  years,  the  abuses  of  such 
constructions  have  been  much  corrected,  and  we  are  now,  in  the 
English  and  American  courts,  nearer  to  the  legislative  intent  of  such 
enactments. 

But  neither  Pothier  nor  Lord  Kames  meant  to  be  understood, 
that  the  theory  of  statutes  of  limitation  purported  to  afford  positive 
presumptions  of  payment  and  extinction  of  contracts,  according  to 
the  laws  of  the  place  where  they  are  made.  The  extract  which  was 
made  from  Pothier  shows  his  meaning  is,  that,  when  the  statute  of 
limitations  has  been  pleaded  by  a  defendant,  the  presumption  is  in 
his  favor  that  he  has  extinguished  and  discharged  his  contract, 
until  the  plaintiff  overcomes  it  by  proof  that  he  is  within  one  of 
those  exceptions  of  the  statute  which  takes  it  out  of  the  time 
after  which  he  cannot  bring  a  suit  to  enforce  judicially  the  obliga- 
tion of  the  defendant  The  extract  from  Lord  Kames  only  shows 
what  may  be  done  in  Scotland  when  a  process  has  been  brought 
for  payment  of  an  English  debt,  after  the  English  prescription  has 
taken  place.  The  English  statute  cannot  be  pleaded  in  Scotland  in 
such  a  case,  but  according  to  the  law  of  that  forum,  it  may  be  pleaded 
that  the  debt  is  presumed  to  have  been  paid.  And  it  makes  an  issue, 
in  which  the  plaintiff  in  the  suit  may  show  that  such  a  presumption 
does  not  apply  to  his  demand;  and  that  without  any  regard  to  the 
prescription  of  time  in  the  English  statute  of  limitation.  It  is  upon 
this  presumption  of  payment  that  the  conclusion  in  Leroy  v.  Crown- 
inshield was  reached,  and  €U3  it  is  now  universally  admitted  that  it 
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is  hot  a  correct  theory  for  the  administration  of  statutes  of  limitation, 
we  may  say  it  was,  in  fact,  because  that  theory  was  assumed  in  that 
case  that  doubts  in  it  were  expressed,  contrary  to  the  judgment  which 
was  given,  in  submission  to  what  was  admitted  to  be  the  law  of  the 
case.  What  we  have  said  may  serve  a  good  purpose.  It  is  perti- 
nent to  the  point  raised  by  the  pleading  in  the  case  before  us,  and  in 
our  judgment  there  is  no  error  in  the  district  court's  having  sustained 
the  demurrer. 

Before  concluding,  we  will  remark  that  nothing  has  been  said  in 
this  case  at  all  in  conflict  with  what  was  said  by  this  court  in  Shelby 

V,  Guy,  11  Wheat.  361.  The  distinctions  made  by  us  here 
[  •  419  ]  between  statutes  giving  a  right  to  property  *  from  possession 

for  a  certain  time,  and  such  as  only  take  away  remedies  for 
the  recovery  of  property  after  a  certain  time  has  passed,  confiim  it. 
In  Shelby  v,  Guy,  this  court  declared  that,  as  by  the  laws  of  Virginia 
five  years'  bond  Jide  possession  of  a  slave  constitutes  a  good  title 
upon  which  the  possessor  may  recover  in  detinue,  such  a  title  may 
be  set  up  by  the  vendee  of  such  possessor  in  f  he  courts  of  Tennessee 
as  a  defence  to  a  suit  brought  by  a  third  party  in  those  courts.  The 
same  had  been  previously  ruled  in  this  court  in  Brent  v.  Chapman,  5 
Cranch,  358;  and  it  is  the  rule  in  all  cases  where  it  is  declared  by 
statute  that  all  rights  to  debts  due  more  than  a  prescribed  term  of 
years  shall  be  deemed  extinguished,  and  that  all  titles  to  real  and 
personal  property  not  pressed  within  the  prescribed  time  shall  give 
ownership  to  an  adverse  possessor.  Such  a  law,  though  one  of  limi- 
tation, goes  directly  to  the  extinguishment  of  the  debt,  claim,  or  right, 
and  it  is  not  a  bar  to  the  remedy.  Lincoln  v.  Battelle,  6  Wend.  475. 
Confl.  of  Laws,  582. 

In  Lincoln  v.  Battelle,  6  Wend.  475,  the  same  doctrine  was  held. 
It  is  stated  in  the  Conflict  of  Laws,  582,  to  be  a  settled  point.  The 
courts  of  Louisiana  act  upon  it.  We  could  cite  other  instances  in 
which  it  has  been  announced  in  American  courts  of  the  last  resort 
In  the  cases  of  De  la  Vega  v.  Vianna,  1  Barn.  &  Adol.  284,  and.  the 
British  Linen  Company  v,  Drummond,  10  Barn.  &  Cres.  903,  it  is 
said,  that,  if  a  French  bill  of  exchange  is  sued  in  England,  it  must 
be  sued  on  according  to  the  laws  of  England,  and  there  the  English 
statute  of  limitations  would  form  a  bar  to  the  demand  if  the  bill  had 
been  due  for  more  than  six  years.  In  the  case  of  Don  v,  Lippmann, 
5  Clark  &  Fin.  1,  it  was  admitted  by  the  very  learned  counsel  who 
argued  that  case  for  the  defendants  in  error,  that,  though  the  law  for 
expounding  a  contract  was  the  law  of  the  place  in  which  it  was 
made,  the  remedy  for  enforcing  it  must  be  the  law  of  the  place  in 
which  it  is  sued.     In  that  case  will  be  found,  in  the  argument  of 
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Lord  Brougham  .before  the  house  of  lords,  his  declaration  of  the 
same  doctrine,  sustained  by  very  cogent  reasoning,  drawn  from  what 
is  the  actual  intent  of  the  parties  to  a  contract  when  it  is  made,  and 
from  the  -inconveniences  of  pursuing  a  different  course.  In  Beckford 
and  others  v.  Wade,  17  Vesey,  87,  Sir  William  Grant,  acknowledg- 
ing the  rule,  makes  the  distinction  between  statutes  merely  barring 
the  legal  remedy  and  such  as  prohibit  a  suit  from  being  brought  after 
a  specified  time.  It  was  a  case  arising  under  the  possessory  law  of 
Jamaica,  which  converts  a  possession  for  seven  years  under  a  deed, 
will,  or  other  conveyance,  into  a  positive  absolute  title, 
against  all  the  world,  without  exceptions  in  •  favor  of  any  [  *  420  ] 
one  or  any  right,  however  a  party  may  have  been  situated 
during  that  time,  or  whatever  his  previous  right  of  property  may 
have  been.  There  is  a  statute  of  the  same  kind  in  Rhode  Island* 
2  R.  L  Laws,  363,  364,  ed.  1822.  In  Tennessee,  there  is  an  act  in 
some  respects  similar  to  the  possessory  law  of  Jamaica ;  it  gives  an 
indefeasible  title  in  fee-simple  to  lands  of  which  a  person  has  had 
possession  for  seven  years,  excepting  only  from  its  operation  infants, 
feme  coverts^  non  compotes  mentis,  persons  imprisoned  or  beyond  the 
limits  of  the  United  States  and  the  territories  thereof,  and  the  heirs 
of  the  excepted,  provided  they  bring  actions  within  three  years  after 
they  have  a  right  to  sue.  Act  of  November  16,  1817,  c.  28,  §§  1,  2. 
So  in  North  Carolina,  there  is  a  provision  in  the  act  of  1715,  c.  17, 
§  2,  with  the  same  exceptions  as  in  the  act  of  Tennessee,  the  latter 
being  probably  copied  substantially  from  the  former.  Thirty  years' 
possession  in  Louisiana  prescribes  land,  though  possessed  without 
title  and  maid  fide. 

We  have  mentioned  those  acts  in  our  own  States,  only  for  the  pur- 
pose of  showing  the  difference  between  statutes  giving  title  from 
possession,  and  such  as  only  limit  the  bringing  of  suits.  It  not  un- 
frequently  happens  in  legislation,  that  such  sections  are  found  in 
statutes  for  the  limitation  of  actions.  It  is  in  fact  because  they  have 
been  overlooked,  that  the  distinction  between  them  has  not  been 
recognized  as  much  as  it  ought  to  have  been  in  the  discussion  of  the 
point,  whether  a  certain  time  assigned  by  a  statute,  within  which  an 
action  must  be  brought,  is  a  part  of  the  contract,  or  solely  the 
remedy.  The  rule  in  such  a  case  is,  that  the  obligations  of  the  con* 
tract  upon  the  parties  to  it,  except  in  well-known  cases,  are  to  be 
expounded  by  the  hx  loci  contractus.  Suits  brought  to  enforce  con« 
tracts,  either  in  the  State  where  they  were  made,  or  in  the  courts  of 
other  States,  are  subject  to  the  remedies  of  the  forum  in  wliich  thn 
suit  is,  including  that  of  statutes  of  limitation. 

6  Wai.  682.  Judgment  affirmed. 
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John  Doe,  ex  dem,  of  Catharine  Louisa  Barbarie,  Ann  Billup 
Barde,  Daniel  R.  Brower  and  Ann  B.  Brower,  his  Wife,  Cur- 
tis Lewis  and  Isabella  Lewis,  his  Wife,  John  T.  Lackey  and 
Margaret  Lackey,  his  Wife,  Heirs  and  Legal  Representatives 
of  Robert  Farmer,  deceased,  v.  Miguel  D.  Eslava,  and  others, 
Tenants  in  Possession. 

9  H.  421. 

Where  a  title  foanded  on  a  French  grant,  made  in  1759,  was  confirmed  bj  conptiiia  ander 
the  act  of  May  8,  1822,  (  3  Stats,  at  Large,  699,)  and  another  title  fonnded  on  a  Spanish 
grant  made  in  1788,  ander  which  possession  had  been  held,  also  confirmed  by  the  same 
act,  came  in  conflict,  and  the  state  court  lield  that  both  parties  stood  on  equal  ground  on^ 
der  the  act  of  congress,  and  (hat  it  was  necessary  to  resort  to  the  antecedent  condition  of 
the  titles  to  decide  between  them,  and  thereupon  decided  that  under  the  local  laws  and 
regulations  the  junior  grant,  with  possession,  must  prevail,  this  court  cannot  reexamine 
that  decision  under  the  25tli  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85.) 

Error  to  the  supreme  court  of  the  State  of  Alabama,  in  an  action 
of  ejectment  by  the  plaintiff  in  error,  to  recover  a  lot  in  the  city  of 
Mobile.  The  title  relied  on  by  the  plaintiff  was  a  grant  from  the 
governor  of  Louisiana,  in  1759,  mesne  conveyances  from  the  grantee 
to  the  ancestor  of  the  lessors  of  the  plaintiff,  and  a  confirmation  by 
act  of  congress  of  May  8,  1822,  after  the  following  proceedings,  be- 
fore the  board  of  commissioners  :  — 
[  •  423  ]  •  In  June,  1820,  the  claim  was  presented  by  Louis  de 
Vobiscey,  who  had  married  one  of  the  daughters  of  Far- 
mer, in  the  following  manner. 

"  To  the  Register  and  Receiver  of  Public  Moneys,  acting  as  Com- 
missioners of  Land  Claims  at  Jackson  Court  House,  MississippL 

"  Gentlemen :  You  are  hereby  notified  that  the  following  claims 
of  the  heirs  of  Robert  Farmer  are  now  revived,  and  additional  evi- 
dence offered  in  support  thereof,  to  wit :  a  lot  in  the  city  of  Mobile, 
situate  opposite  to  Fort  Charlotte,  and  running  fourteen  toises 
(eighty-four  feet)  front  on  Government  street,  and  running  heick  to 
the  public  bakehouse,  (about  three  hundred  feet,)  which  said  lot  was 
granted  by  the  French  government,  by  patent  bearing  date  19th 
April,  1757,  to  Mr.  Grondel,  who,  by  deed  bearing  date  22d  August, 
1757,  sold  it  to  Bertrand  Guichandene,  who,  by  deed  of  sale  bearing 
date  18tb  Majrcb,  1759,  sold  it  to  Count  Pascher,  by  whom,  by  deed, 
lost  by  time  or  accident,  it  was  transferred  to  Robert  Farmer,  who, 
according  to  the  evidence  hereto  annexed,  inhabited  the  same  up- 
wards of  twenty  years,  and  which  is  now  in  my  possession  in  right 
of  the  heirs  of  said  Farmer.     A  translation  of  the  patent  is  recorded 
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in  book  C,  page  1842,  in  the  books  of  the  former  commissioner,  but 
no  conveyances  under  said  patent.  Therefore,  I  respectfully  request 
that  the  said  papers  herewith  filed  may  be  recorded  in  the  order  in 
which  they  are  now  presented.  Louis  G.  de  Vobiscey." 

At  the  same  time,  the  depositions  of  Mrs.  Bennett  and  John  Bap- 
tiste  Trainer  were  filed,  showing  that  Farmer  lived  on  the  lot  for 
twenty  years ;  that,  on  the  taking  of  the  town  by  the  Spaniards,  the 
house  was  burned,  and  the  family  moved  away. 

Upon  this  evidence,  the  commissioners  made  the  following  re- 
port;— 

"  Register  of  Evidence  collected  in  Relation  to  Lots  in  the  Town 

of  Mobile. 

**  No.  27.  By  whom  claimed,  Heirs  of  Robert  Farmer.  Original 
claimant,  GrondeL  Nature  of  claim,  and  firom  what  authority  de- 
rived, French  patent    Date  of  claim,  19th  April,  1757.     Quantity 

front,  in  feet, ;  84  deep ;  area  in  feet, .     Where  situated, 

Government  street.    By  whom  issued,  French  government. 
Cultivation  and  inhabitation:  A  house  *  built,  in  which  R.  [  *424  ] 
Farmer  lived  for  twenty  years,  and  until  the  Spaniards  took 
possession  of  the  country. 

^  Land-Office^  Jackson  Court  House j  July  11, 1820. 

"  W.  Barton,  Reff. 
Wm.  Barnett,  Itec*r. 
*•  Attest: —  John  Elliott,  Clerk/' 

On  the  8th  of  May,  1822,  congress  passed  an  act,  entitled  ^An 
act  confirming  claims  to  lots  in  the  town  of  Mobile,  and  to  land  in 
the  former  province  of  West  Florida,  which  claims  have  been  re- 
ported favorably  on  by  the  commissioners  appointed  by  the  United 
States."  Under  this  act,  the  following  proceedings  were  had  by  the 
commissioners,  William  Crawford,  and  W.  Barton  and  William 
Bamett,  register  and  receiver. 

"  Transcript  firom  the  Register  of  Certificates  granted  for  Claims  to 
Lots  in  the  Town  of  Mobile,  in  the  district  of  Jackson  Court 
House,  Mississippi,  contained  in  Report  No.  7  of  the  Re^ster  and 
Receiver  on  the  Town  Lots,  and  confirmed  by  virtue  of  the  act 
of  congress  passed  8th  of  May,  1822,  entitied  *An  act  confirming 
Claims  to  Lots  in  the  Town  of  Mobile,'  &c. 

^  Number  of  certificate,  15.    Number  of  claim,  27.    Number  of 

18* 
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report,  7.  Present  claimants,  Heirs  of  Robert  Farmer.  Original 
claimant,  Grondel.  Nature  of  claim,  French  patent.  Quantity  con- 
ferred, front J  84  deep,  area .     Where  situated,  Government 

street.  Town  of  Mobile. 

<<  Register's  Department,  Land-Office,  Jackson  Court  House,  Mis- 
sissippi, January  1, 1823.  W.  Barton,  Agent 

<^  Register  of  Locations  issued  for  confirmed  Claims  to  Lots  in  .the 

City  of  Mobile. 

"  Date  of  warrant,  15th  November,  1827.  Number  of  warrant, 
401.     Number  of  certificate,  15.     Number  of  claim,  27.     Number  of 

report,  17.     Quantity, .     Claimant,  Heirs  of  Farmer.     Where 

nitaated,  in  Mobile.    By  whom  located,  •     In  what  manner 

located, .     In  conformity  to  the  extract  of  title  attached,  say 

14  toises  front,  running  to  the  lot  of  the  bakehouse,  formerly  known 
to  be  the  king's  bakehouse." 

5.  The  plaintiff's  next  evidence  in  the  chain  of  title  was  a  patent 
or  quitclaim  from  the  United  States,  which  was  as  follows :  — 

\  *  425  ]  "  The  United  States  of  America,  to  all  to  whom  these 

presents  shall  come,  greeting  :— 

<<  Whereas  there  has  been  deposited  in  the  general  land-offiee  a 
certificate  (No.  15)  of  the  register  and  receiver  of  the  land-office  at 
St.  Stephen's  with  a  plat  of  survey  of  the  lot  of  land  therein  men- 
tioned, under  the  provisions  of  the  act  of  congress  approved  on  the 
8th  day  of  May,  1822,  entitled  '  An  act  confirming  claims  to  lots  in 
the  town  of  Mobile,  and  to  land  in  the  fr>rmer  province  of  West 
Florida,  which  claims  have  been  reported  favorably  on  by  the  com- 
missioners appointed  by  the  United  States,'  as  the  claim  of  the  heirs 
of  Kobert  Farmer,  in  right  of  Philip  Gonjon  de  Grondel,  numbered 
twenty-seven,  in  abstract  numbered  seven  of  the  register  and  receiver, 
and  as  being  bounded  and  described  as  follows,  to  wit :  Beginning 
at  a  post  on  the  line  of  the  claim  of  William  McVoy,  at  the  distance 
of  twenty-four  feet  north  of  the  northeast  angle  of  Government  street 
and  Emanuel  street;  running  t)ience  north  sixty-nine  degrees  east 
(with  the  line  of  McVoy)  eighty-nine  feet  seven  inches,  to  a  stake, 
the  southeast  angle  of  a  brick  cotton-shed,  bearing  north  seventeen 
degrees  west,  distant  forty-two  feet  one  inch ;  thence  north  seventeen 
degrees  forty  minutes  west,  two  hundred  and  twenty-four  feet,  to  the 
south  boundary  of  the  bakehouse  lot ;  thence  with  said  south  boun- 
dary, south  seventy-five  degrees  fifteen  minutes  west,  eighty-nine 
feet  six  inches,  to  tlie  east  boundary  of  Bmanuel  street ;  thence  with 
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Iiaid  street,  south  setenteen  degrees  forty  minutes  east,  two'hudiAped 
and  thirty-four  feet,  to  the  place  of  beginning;  containing' 'Mieof^ 
thousand  four  hundred  and  ninety-five  superficial  feet,  English 
jmeasore,  and  being  a  lot  in  the  city  of  Mobile,  in  the  State  of  Ala- 
bama, in  township  four  south,  of  range  one  west,  in  the  district  of 
lands  subject  to  sale  at  St  Stephen's,  Alabama :  Now,  know  ye,  that 
the  United  States  of  America,  in  consideration  of  the  premises,  and 
in  conformity  with  the  said  act  of  congress,  have  remised,  released, 
and  forever  quitclaimed,  and  by  these  presents  do  remise,  release, 
end  forever  quitclaim,  unto  the  said  heirs  of  Robert  Farmer,  and  to 
their  heirs,  the  said  land  above  described,  subject  to  any  just  claim 
or  claims  to  all  and  every  part  thereof,  of  all  and  every  person-  or 
persons,  bodies  politic  or  corporate,  derived  from  the  United  States, 
or  from  either  the  British,  French,  or  Spanish  authorities :  To  have 
and  to  hold  the  same,  together  with  all  the  rights,  privileges,  inrmu- 
nities,  and  appurtenances  of  whatsoever  dliture  thereanto  belonging, 
subject  to  any  such  just  claim  or  claims  as  aforesaid,  unto  them,  tfce 
said  heirs  of  Robert  Farmer,  and  to  their  heirs  and  assigns 
forev«p,  so  that  neither  the  *  United  States,  nor  any  other  [  •  426  J 
person  claiming  under  them,  except  as  is  provided  in  said 
act  and  the  reservation  aforesaid,  may  or  can  set  up  any  right  or  title 
thereto. 

*  !n  testimony  whereof,  I,  Martin  Van  Buren,  P^resident  df  the 
United  States  of  America,  have  caused  these  letters  to  be  Itiade 
patent,  and  the  seal  of  the  general  land-offioe  to  be  heremito 
affixed. 

<<  Given  under  ray  hand,  at  the  city  of  Washington,  the  14th  day 
<if  November,  in  the  year  of  our  Lord  1837,  and  of  the  independence 
of  the  United  States  the  sixty-second. 

"  Martin  Van  Buren, 
by  A.  Van  Buren,  Secretary 

*  By  the  President :  —  Joseph  S.  Wilson, 

ActiTig  Recorder  of  Oen,  Land^  Office^  ad.  in!* 

The  defendants'  title  vni^A  a  Spanish  concession,  made  in  1788 
mesne  conveyances  to  defendant  in  1802,  and  the  following  proceed* 
ings  before  and  by  the  authorities  of  the  United  States. 

^^  To  the  Commissioner  of  Land  Claims  east  of  Pearl  [  *  427  ] 
River. 

^  Sir:  Please  take  notice,  I  claim  a  lot  and  bouse  by  virtue- of  .|i 
hill  of  sale  to  me  by  Joaquin  de  Qrsono,  captain  of  the  Lpui^iail^ 
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legiment  of  infantry,  cItU  and  military  commandant  of  Mobile,  dated 
the  20th  June,  1802. 

"  Kennedy  and  Osborn, 
Attorneys  and  Agents  for  Don  Miguel  Eslava. 
^  Louisiana^  East  of  Pearl  Biver^  May^  24, 1814. 

<<  Know  all  men  by  these  presents,  that  I,  Don  Joaquin  de 
(  *  428  ]  *  Orsono,  captain  of  the  regiment  of  infantry  of  Louisianai 
commandant  civil  and  military  of  this  town  of  Mobile,  de- 
dare  to  have  sold  to  Don  Miguel  Eslava  the  house  pertaining  to  me, 
wherein  I  dwell,  upon  the  lot  of  ground  that  I  bought  of  Don  Fran- 
cis Fontanella,  and  built  at  my  own  expense ;  the  which  I  concede 
to  him,  free  from  all  incumbrance,  for  the  sum  of  two  thousand 
dollars,  which  I  have  received  down,  to  my  fall  satisfaction;  in  virtue 
of  which  I  yield  the  right  of  action  and  ownership  that  to  the  said 
house  I  had  and  held,  and  cede  and  transfer  the  whole  to  the  pur- 
chaser, who  his  right  shall  have,  that  as  his  own  he  may  sell  or 
transfer  it  at  his  pleasure,  without  any  person  opposing  his  determi- 
nation ;  and  that  it  may  thus  be  evident  at  all  times,  and  for  the  time 
being,  I  make  him  another  sale  of  the  same  tract,  and  sign  the 
present  for  his  security,  in  the  afore  town  of  Mobile,  the  30th  day  of 
the  month  of  June,  1802. 
By  duplicate,  Joaciuin  db  Obsono. 

«  Test :  — 

Thomas  Price, 
Caybtano  Perez.'' 

The  commissioner,  Mr.  Crawford,  made  the  following  report  upon 
ihb  claim:  — 

«  RepoH  No.  11. 

^  Register  of  claims  to  land  in  the  district  east  of  Pearl  River,  in 
Louisiana,  founded  on  private  conveyances  which  have  passed  through 
the  office  of  the  commandant,  but  founded,  as  the  claimant  supposes, 
on  grants  lost  by  time  or  accident.  No.  79.  By  whom  claimed, 
Miguel  Eslava.  Original  claimant,  Joaquin  de  Orsono.  Quantity 
claimed  in.  feet  unknown.  Where  situated,  Mobile.  Cultivation 
and  inhabitation,  1800  to  1814.  Remarks :  Most  of  those  daims  of 
Eslava  were  purchased  at  public  auction. 

<^  William  Crawford,  Commissioner. 

'<  Remarks.  Though  the  original  grants  upon  which  the  precede 
Ing  daims  are  fonnded  have  been  lost,  yet  it  is  conceived  that  the 
claims  to  such  lots  as  were  inhabited  and  cultivated  under  the  Bpan« 
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iflh  government,  or  such  as  were  built  upon  by  permission  of  the 
Spanish  authorities,  ought  to  be  confirmed. 

^  William  Crawford,  CommissumerJ^ 

^^  Register  of  Locations  issued  for  Confirmed  Claims  to  [  *  429  ) 

Lots  in  the  City  of  Mobile. 

Date  of  warrant,  10th  November,  1827.  Number  of  warrant,  413. 
Number  of  certificate,  74.     Number  of  claim,  79.     Number  of  report, 

11.    Quantity  claimed, .     Claimant,  Miguel  Eslava.     Where 

located.  Mobile.    By  whom  located, .    In  what  manner  located, 

7,200  square  feet,  including  the  original  buildings. 

"  Surveyor's  Office^ 
Land  District  east  of  the  Island  of  New  Orleans. 

*^  In  conformity  with  a  certificate,  No.  4,  warrant  No.  235,  claim 
No.  79,  report  No.  11,  from  the  board  of  commissioners  at  Jackson 
Ck)UTt  House,  I  have  surveyed  for  Don  Miguel  Eslava  a  lot  of  ground 
within  the  city  of  Mobile,  in  township  No.  4,  range  No.  1,  west  of  the 
basis  meridian,  bounded  as  follows :  Beginning  at  the  northwest  angle 
of  Grovemment  and  St  Manuel  streets,  and  extending  northward,  on 
St  Manuel  street,  two  hundred  and  twenty-six  feet,  and  eastward^ 
on  Grovemment  street,  one  hundred  and  twelve  feet  The  copy  of 
the  conveyance  attached  to  the  warrant  calls  for  one  hundred  and 
fourteen  feet  front  on  Government  street,  but  it  could  not  be  found 
without  interfering  with  Joyce's  Duplantines  lot,  containing  25,312 
superficial  feet,  of  Parisian  measure,  and  having  such  shape,  form, 
and  marks  as  are  represented  in  the  above  description. 

«  The  29th  day  of  October,  1823. 

Silas  Dinsmorb, 
principal  Deputy  Surveyor!* 

This  survey  was  objected  to  as  evidence,  as  no  warrant  or  order  of 
survey  was  shown,  nor  any  confirmation  authorizing  the  same ;  which 
objection  was  overruled,  and  the  plaintifi*  excepted. 

7.  The  defendant  then  offered  the  following  patent  certificate :  — 

^  Land-  Office^  Jackson  Court  House^ 
Zd  September^  1824. 

^  In  pursuance  of  an  act  of  congress,  passed  on  the  8th  day  of 
May,  1822,  entitled  <  An  act  confirming  claims  to  lots  in  the  town 
of  Mobile,'  be,  we  hereby  certify,  that  the  clakn  of  Miguel 
*  Eslava,  original  claimant  Joaquin  de  Orsono,  No.  79,  in  [  *  431  ] 
the  report  of  the  conunissioners.  No.  11,  has  been  confirmed 
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uUdiftr  the  8€tid  act,  and  that,  on  the  29th  daj  of  October,  1823,  tii6 
said  claim  was  regulsurly  surveyed,  containing  35,312  superfieial  feei, 
of  FttdsiaB  mecteure^  and  designated  as  a  lot  of  ground  within  the 
city  of  Mobile,  in  township  No.  4,  range  No,  1,  west  of  the  basis 
in^eridian,  bounded  and  described  as  per  plat,  herewith  authenticated 
by  Silas  Dinsmore,  principal  deputy  surveyor  for  the  said  district 

^*  Now,  therefore,  ber  it  known,  that  on  the  presentation  of  this 
4>ert]ficate  to  th^  commissioner  of  the  general  land-office,  the  said 
Miguel  Eslava  shall  be  entitled  to  receive  a  patent  for  the  above  de- 
icribedlot 

**  Wm.  Howzn,  Register. 
G.  B.  Damerou,  Receiver.^ 

The  defendant  offered  evidence  going  to  prove  that  Fontanella 
t(^ad  in  possession  of  the  premises,  or  a  portion  of  them,  in  1801  or 
1602 ;  {hat  Orsono  afterwards  had  possession,  and  built  a  house  there- 
mi^  aild  that,  after  the  date  of  the  bill  of  sale  to  Eslava,  he  (Bslaya) 
6xer€»sed  acts  of  ownership   over  it  in  making  repairs,  receiving 

That  Eslava,  on  bis  purchase,  obtained  the  possession,  and  held  it 
tin  Vobiscey  entered,  in  1819;  that  he  rented  it  out  to  divers  persons; 
|hat  Vobiscey  entered  while  it  was  rented  by  Eslava  to  a  tenant 
liamed  Ward. 

In  reply  to  this,  the  plaintiff  offered  evidence  to  show  that  one  De 
Vobiscey,  who  had  married  one  of  the  heirs  of  Farmer,  in  the  year 
1818  6r  1819,  took  possession  peaceably  of  the  said  premises,  claim- 
ing to  enter  in  the  assertion  of  said  Farmer's  title ;  and  that  from 
that  time  to  the  present  the  said  claim  has  been  before  the  courts  of 
Alabama,  as  will  be  seen  in  the  reports  of  the  cases  in  2  Stewarti 
115,  and  3  Stewart  &  Porter,  and  7  Alabama  Reports. 

The  defendant,  then,  to  rebut  this  possession,  produced 
[  *  431  ]  to  *the  court  certified  copies  of  the  proceedings  against  De 
Vobiscey,  marked  8,  to  show  their  character,  and  that  Be 
Vobiscey  was  turned  out  of  possession. 

8.  The  defendant  then  referred  to  the  original  Spanish  document 
set  forth  under  the  fifth  head  of  his  defence.  It  was  the  document 
signed  by  Orsono,  and  in  the  connection  was  the  proof  that  Fonta- 
nella had  been  in  possession,  and  had  inclosed  the  lot ;  that  he  had 
sold  it  to  Orsono,  who  built  a  house  upon  the  lot;  that  Eslava,  the 
ftither  of  defendant,  had  been  in  the  receipt  of  rent,  during  the 
Spanish  times,  firom  about  the  time  the  deed  bears  date ;  that  he 
held  claimed,  and  the  property  had  been  esteemed  as  his ;  that  the 
|;alvernnlent  of  the  United  States  had  paid  rent  to  him,  for  the  use 
made  of  it  by  General  Wilkinson  after  the  change  of  flag ;  that  he 
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rented  it  to  oth^  persons,  and  the  property  was  in  bis  possession 
until  he  was  interrapted  by  De  Vobiscey  in  1819 ;  that  in  the  latter 
part  of  1819|  De  Vobiscey  entered,  and  Eslava  brought  a  writ  of 
forcible  entry,  and  recovered  possession  and  retained  it  till  1821,  when 
the  judgment  was  revoked  and  a  writ  of  restitution  awarded ;  that 
af;erwards  another  writ  of  forcible  entry  was  brought  by  Eslava  against 
De  Vobiscey,  and  in  1822,  a  recovery  was  had  and  possession  recov- 
ered ;  that  this  possession  was  retained  till  the  year  1826,  when  this 
judgment  was  revoked,  and  a  writ  of  restitution  awarded ;  and  Hal- 
le tt,  claiming  to  hold  De  Vobiscey^s  title,  entered,  and  the  proceed- 
inge  in  an  action  to  try  titles  on  the  same  day  were  commenced| 
and  a  recovery  had,  with  damages;  and  a  writ  of  restitution  was 
executed  under  the  judgment  of  the  supreme  court,  refenred  to  iq 
the  reports  of  that  case. 

The  documents  five  and  six  were  offered  together,  and  the  genuine* 
ness  of  the  signatures  was  proved,  and  the  fact  that  the  officers  held 
the  appointments  specified  at  the  time  they  bear  date. 

The  report  of  this  claim,  and  the  confirmation  of  the  government| 
was  also  read  to  the  jury.  The  evidence  shows  that  the  heirs  of 
Robert  Fanner  left  this  country ;  and  that,  during  the  Spanish  times, 
and  until  the  return  of  De  Vobiscey,  none  were  known  or  heard  of  in 
the  province  of  West  Florida  as  claimants  of  this  lot 

It  was  in  evidence  that  Orsono,  at  the  time  of  the  deed  to  him, 
and  from  him  to  Eslava,  was  the  Spanish  commandant  at  Mobile. 

Before  the  jury  retired  from  the  bar  to  consider  of  their  verdict, 
the  court  charged  them  as  follows :  That  in  considering  this 
case,  they  were  not  to  regard  the  title  from  the  United  *  States  [  *  432  ] 
to  either  party,  as  both  were  confirmed  equally,  and  the 
confirmations  balanced  each  other,  and,  to  decide  the  controversy,  the 
jury  must  look  to  the  other  evidences  of  title.  The  court  further  in* 
structed  the  jury,  that,  if  they  believed  the  defendant,  Eslava,  and 
those  under  whom  be  claimed,  had  been  in  possession  more  than 
twenty  years  before  the  suit  was  brought  under  claim  of  title,  it 
would  be  sufficient  for  his  defence ;  and  that  the  conveyances  prov 
daced  would  be  sufficient  to  connect  the  different  possessions  to- 
gether. The  court  further  instructed  the  jury,  that,  the  conveyance 
to  Mrs.  Fonnerette  being  shown,  if  no  adverse  or  other  possession 
Appeared,  and  no  reason  to  the  contrary  was  shown  in  evidence,  and 
the  possession  was  found  in  her  vendee,  they  would  be  authorized  to 
presume,  if  they  thought  proper,  that  she  was  in  possession  under 
the  concession. 

The  court  further  charged,  that,  if  they  believed  that  the  plaintiff 
had  been  out  of  possession  since  the  death  of  Farmer,  and  until  the 
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year  1819,  though  De  Vobiscey  had  then  entered,  yet,  if  he  was  dis- 
possessed by  Eslava  by  recovering  at  law  with  damages,  having  been 
oat  of  possession  such  length  of  time,  his  entry  was  that  of  a  tres- 
passer, and  his  possession  would  not  prevent  the  statute  of  limita- 
tions firom  continuing  to  run  on  account  of  Eslava,  he  having  been 
restored  by  competent  tribunals. 

Before  the  jury  retired  to  consult  on  their  verdict,  the  counsel  for 
the  plaintiff  requested  the  court  to  charge  the  jury  as  follows :  — 

That  in  this  State  the  jury  would  not  be  authorized  to  presume  a 
grant  in  favor  of  a  direct  adverse  possession  short  of  thirty  years. 

That  the  title  of  defendant,  before  con&rmation,  was  a  mere  equity, 
and  this  is  not  of  that  character,  of  color  of  title,  which  would  sup* 
port  an  adverse  possession. 

That,  in  order  to  sustain  the  defence  under  the  statute  of  limita- 
tions, there  must  be  twenty  years'  actual,  uninterrupted,  adverse  pos- 
session, and  this  possession  must  be  clearly  defined ;  which  the  court 
charged,  but  added,  that  the  jury  might  infer  the  possession,  if  they 
pleased,  from  the  transmission  of  title  firom  Fonnerette  to  Fonta- 
nella,  and  firom  Fontanella  to  Orsono,  and  to  this  defendant 

That  the  proper  concession  to  Mrs.  Fonnerette,  her  deed  to  Fon- 
tanella, and  his  deed  to  Orsono,  cannot  be  received  by  the  jury  as 
evidence  of  title,  so  as  to  connect  the  defendant's  title  under  his 
confirmation  with  them,  nor  can  they  look  to  them  as  evidence  of 
sales,  nor  as  proof  of  the  consideration,  nor  as  proof  of  the  boon* 

daries  claimed. 
[  *  433  ]  *  That  if  the  jury  find  that  De  Vobiscey  entered  upon  the 
prembes  in  1818  or  1819,  with  intent  to  claim,  and  did 
claim,  in  right  of  his  wife,  as  one  of  the  heirs  of  Farmer,  and  held 
possession  under  said  title  during  those  portions  of  time  he  was  suc- 
cessful in  litigation,  this  interrupted  the  possession ;  and  in  order  to 
sustain  a  title  under  the  statute  there  must  be  proof  of  a  clear  adverse 
possession  of  twenty  years  prior  to  the  tim^  of  the  interruption; 
which' the  court  refused,  and  the  court  charged  that  De  Vobiscey  was 
a  trespasser. 

That  neither  under  the  claim  of  Mrs.  Fonnerette,  nor  under  the 
act  of  congress,  can  the  defendant  claim  more  than  sixty  feet  front} 
and  that  the  survey  produced  by  the  defendant  cannot  control  this* 

That  if  defendant  has  put  in  a  plea  for  eighty-four  feet,  and  shows 
titie  for  but  sixty  feet,  without  designating  the  precise  location  of 
the  sixty,  the  plaintiff  must  recover.  That  the  paper  titie  produced 
by  the  plaintiff  is  better  than  the  paper  titie  of  the  defendant. 

That  the  act  of  1822,  confirming  defendant's  titie,  relates  only  to 
the  title  as  presented  to  the  commissioners,  to  wit,  the  deed  from  Or 
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6ono  in  1802,  while  the  same  act  confirms  the  title  of  plaintiff,  which 
relates  back  to  the  patent  of  1757. 

That  the  legal  construction  of  the  bill  of  sale  from  Orsono  to 
Eslava  gives  to  Eslava  no  right  to  the  land  in  controversy. 

That  if  the  defendant  claims  under  the  title  of  Mrs.  Fonnerette, 
he  cannot  acquire  by  the  statute  of  limitations  more  than  the  title 
calls  for,  which  is  sixty  feet  front 

To  all  of  which  charges  and  refusals  to  charge  by  the  court,  the 
plaintiff  by  his  counsel  excepted. 

Phillips  and  Cbn^,  for  the  plaintij£ 

Campbelly  contra. 

•  WooDBUHY,  J.,  delivered  the  opinion  of  the  court  [  •  443  "| 
This  was  a  writ  of  error  on  a  judgment  rendered  in  the 

supreme  court  of  Alabama. 

Our  jurisdiction  to  revise  such  a  judgment  is  very  strictly  limited  to 
cases  where  some  right  or  title  was  set  up  by  a  party  under  the  gen- 
eral government, —  its  constitution,  treaties,  or  laws,  —  and  was  over- 
ruled. It  is  this  federal  character  of  the  claim  decided  against  which 
furnishes  some  justification  for  a  revision  of  a  state  judgment  in  a 
federal  court ;  and  unless  it  be  clearly  of  that  character,  t^e  founda- 
tion as  well  as  the  policy  for  our  interference  entirely  fails. 

•  So  we  are  confined  in  our  inquirie#  in  a  writ  of  error  like  [  *  444  ] 
this,  under  the  twenty-fifth  section,  to  what  appears  on  the 

record  in  some  way  or  other,  not  only  to  have  been  set  up  under 
the  United  States,  but  decided  against  by  the  court  Montgomery 
V.  Hernandez,  12  Wheat  129;  CroweU  v.  RandeU,  10  Pet  392; 
McKinney  v.  Carroll,  12  Pet  66 ;  Pollard's  Heirs  v.  Kibbe,  14  Pet 
353,  360 ;  Coons  v.  GaUaher,  15  Pet  18 ;  16  Pet  281 ;  7  How.  743. 
It  must,  too,  be  overruled  improperly ;  otherwise  there  is  no  grievance 
to  be  redressed. 

As  the  plaintiff  asserts  that  such  a  right  or  title  has  in  this  case 
been  overruled,  and  that  improperly,  the  burden  to  show  it  devolves 
on  him^  G^nett  et  aL  v.  Jenkins  et  aL  8  Pet  86 ;  and  as  the  state 
tribunals  are  presumed  to  do  their  duty,  we  should  not  disturb  their 
decisions,  even  on  matters  connected  with  the  general  government, 
unless  very  manifestly  improper  or  erroneous.  Carroll  v.  Peake,  1 
Pet  23 ;  13  Pet  447 ;  United  States  v.  Anredondo,  6  Pet  727 ;  12 
Pet  435,  436.  From  the  record  in  this  case,  it  appears  that  both 
parties  claimed  the  land  in  controversy,  by  titles  confirmed  by  the 
United  States,  as  well  as  by  long  possession  at  different  periods. 
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The  possession  by  those  under  whom  the  plaintiff  claims,  had  con« 
tinued  from  1757  to  1787 ;  while  that  of  the  defendant  and  his  gran- 
tors had  remained  from  the  last  date  to  the  present  time,  with  no 
interruption  except  by  some  legal  proceedings  between  1819  and 
1826,  which  in  the  end  terminated  favorably  to  the  defendant,  and 
left  him  in  the  actual  occupation  of  the  premises. 

The  British  power,  under  which  Farmer  was  an  oflSicer,  ceased  a 
short  time  before  Farmer's  heirs  left  the  country,  in  1787,  and  the 
Spanish  power  ceased  just  before  their  return,  in  1819,  and  for  this 
or  some  other  cause,  there  seems  to  have  been  an  entire  abandonment 
of  the  country  and  of  this  lot  by  Farmer's  heirs  during  that  period 
of  over  thirty  years ;  and  a  new  license  by  the  Spanish  government 
was,  therefore,  soon  given  to  those  under  whom  Bslava  claims,  to 
enter  upon  it  as  a  vacant  lot;  and  an  exclusive  occupation  and  build- 
ing on  it,  as  if  their  own,  foUowed  by  them  and  Eslava  during  the 
same  period  of  thirty  years,  as  well  as  most  of  the  time  since. 

The  principles  of  law  applicable  to  these  possessions,  as  existing 
in  Alabama,  and  as  to  land  held  under  ancient  French  and  Spanish 
permits  and  grants,  we  do  not  propose  to  consider;  nor  to  revise  the 
correctness  of  the  rulings  of  the  state  courts  concerning 
[  *  445  J  them,  because  they  are  matters  clearly  within  their  •sole 
jurisdiction.  But  with  the  other  branch  of  the  case,  so  far 
as  title  w^s  attempted  to  be  proved  by  the  plaintiff  from  or  through 
the  United  States,  and  was  decided  against,  the  course  should  be 
otherwise,  and  our  jurisdiction  cnust  be  good  to  ascertain  whether  the 
decision  made  was  a  correct  one. 

Under  this  consideration,  it  is  doubtfuJ|  in  the  outset  whether  the 
claim  of  the  plaintiff  ought  not,  on  the  evidence  now  produced,  to  be 
regarded  as  a  perfect  or  complete  title,  derived  from  the  French 
patent  or  grant  of  1757,  to  Grondel,  and  not  to  be  regarded  as  a  title 
derived  from  the  United  States,  and  to  be  revised  here  if  overroled  in 
the  state  courts.  Such  a  title  is  not  to  be  affected  or  regulated  by 
the  political  authorities  to  whom  a  country  is  afterwards  ceded,  any 
more  or  otherwise  than  any  private  rights  and  property  of  the  inhabi- 
tants of  such  a  country.  United  States  v.  Arredondo,  6  Pet.  691 ; 
United  States  v.  Percheman,  7  Pet  51,  97  ;  Mit<;hel  et  aL  v.  United 
States,  1  Pet.  734,  744 ;  12  Pet  437,  438 ;  14  Pet  349,  350. 

And  when  a  party,  holding  such  complete  title,  is  encroached  upon, 
he  should  find  protection  in  the  judicial  tribunals,  as  he  can  get  noth- 
ing by  a  resort  to  confirmations,  or  releases,  or  patents  by  the  politi- 
cal power  which  acquired  the  sovereignty  over  the  territory,  but  not 
the  property  itself,  "  belonging  to  its  inhabitants.''  Chief  Justice 
Marshall  says,  in  7  Pet.  87 :  "  The  king  cedes  that  only  which  be- 
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longed  to  him.  Lands  he  had  previously  granted  were  not  his  to 
eede.''  And  the  complete  title  to  them  before  obtair>ed  is  8trength« 
ened  by  no  confirmation  from  the  United  States,  who  have  acqaired 
uo  interest  in  them.     Garcia  v.  Lee,  12  Pet.  519 ;  6  Pet  724. 

It  is  questionable,  then,  whether  the  confirmation  and  qualified 
patent  sought  and  obtained  in  this  instance  from  the  United  States, 
conferred  any  title,  or  are  to  be  deemed  the  true  source  of  the  title 
of  the  plaintiff.  In  this  view,  it  would  be  a  title  or  right  derived 
from  France,  and  to  overrule  it  is  to  overrule  what  is  derived  from 
Franco,  and  not  the  United  States. 

The  language  of  the  acts  of  congress  on  this  subject,  4  Stats,  at 
Large,  700  and  708,  seems  decisive  on  thb  point ;  as  by  it  the  com- 
plete grants  or  titles  are  "  merely  recognized  as  valid,"  while  the 
incomplete  ones  of  a  certain  character  are /^confirmed."  In  the 
former,  the  title  has  already  passed  to  the  possessor  before  the  ces- 
sion, and  no  confirmation  is  needed  nor  rights  required  from  the 
United  States,  they  having  nothing  to  grant,  whether  by  a  statute, 
or,  as  here,  by  a  mere  quitclaim  patent. 

The  exceptions  or  defects  in  the  chain  of  this  title  to 
Farmer  *  seem  by  the  present  proof  to  have  been  all  over-  [  •  446  J 
come  by  entry,  building,  and  legal  presumptions ;  though 
when  before  the  local  officers,  both  parties  appear  to  have  been  very 
unsuccessful  in  collecting  many  of  the  facts  and  papers  since  obtained. 

But  if^  as  reported  by  the  commissioners,  this  is  to  be  treated  as 
an  incomplete  and  confirmed  claim,  the  state  court  do  not  appear  to 
have  overruled  the  title  set  up  by  the  plaintiff,  so  far  as  derived  from 
the  United  States.  Thtey  instructed  the  jury,  as  to  "  the  title  from 
the  United  States  to  either  party,"  that  "  both  were  confirmed  equally, 
and  the  confirmations  balanced  each  other ;  and,  to  decide  the  con- 
troversy, the  jury  must  look  to  the  other  evidences  of  title."  They 
accordingly  did  so  look ;  and  as  the  defendant's  grantors,  after  Far- 
mer's death,  and  after  his  family  left,  entered  under  a  license  from 
the  public  authorities,  given  on  the  ground  that  the  lot  had  been 
abandoned  and  was  vacant ;  and  as  they  and  Eslava  had  occupied 
it  since  till  1819  undisturbed,  and  had  been  quieted  in  it  again  in 
182G,  and  continued  there  till  this  time,  the  jury  appears  to  have 
found  they  were  not  to  be  disturbed  now  by  any  possession  or  title 
of  Farmer  and  his  heirs  before  1787. 

Beside  this  general  instruction  concerning  the  confirmations  of 
each  title  being  of  equal  validity,  the  court  refused  to  instruct  the 
jury,  though  requested  by  the  plaintiff,  "that  the  paper  title  pro- 
duced by"  hira  "was  better  than  the  paper  title  of  the  defendant." 
This  is  likewise  excepted  to. 


220         SUPREME   COURT  OF  THE  UNITED  STATES. 

Doe  V.  Eslava.    9  H. 

But  neither  of  these  instructions,  whether  the  general  or  special 
one,  seems  to  have  overruled  any  title  derived  from  the  United 
'States;,  which  was  merely  a  confirmation.  On  the  contrary,  they 
consider  it  as  sustained,  but  the  defendant's  title  thus  gotten  sus- 
tained also,  as  well  as  the  plaintiff's.  It  is  true,  they  do  not  regard 
the  former  as  better  than  the  latter,  and  in  this  view  we  see  no  mani- 
fest error. 

The  title  of  the  plaintiff^  so  far  as  connected  with  the  United 
States,  cbnsisted  of  a  confirmation  of  the  French  grant,  and  a  quit- 
claim patent  The  title  of  the  defendant  thus  connected  consisted 
of  a  confirmation  of  a  supposed  Spanish  concession,  and  a  certificate 
of  this  fact,  entitling  him  to  a  patent,  if  he  wished.  Both  were  con- 
firmed at  the  same  time  by  congress.  The  former,  then,  is  no  better 
as  to  titie  than  the  latter.  A  patent  like  the  subsequent  one  in  this 
case,  merely  quitclaiming  or  releasing  any  right  of  the  United  States, 
gives  no  titie  to  the  patentee  superior  to  what  a  confirmation  had 
given.  Thus,  in  Grignon  t^.  Astor,  2  How.  344,  the  court  remarks: 
^  It  has  been  contended  by  the  plaintiffs'  counsel,  that  the  sale  in  the 
present  case  is  not  valid,  because  Peter  Grignon  had  not 
[  *  447  ]  *  such  an  estate  in  the  premises  as  could  be  sold  under  the 
order  of  the  county  court,  it  being  only  an  equitable  one 
before  the  patent  issued  in  1829 ;  but  the  title  became  a  legal  one  by 
its  confirmation  by  the  act  of  congress  of  Februfiuy,  1823,*  which  wus 
equivalent  to  a  patent  It  was  a  higher  evidence  of  titie,  as  it  ^ras 
the  direct  grant  of  the  fee  which  had  been  in  the  United  States  by 
the  government  itself,  whereas  the  patent  was  only  the  act  of  its 
ministerial  officers."  See  also  Les  Bois  t;.*Bramell,  4  How.  463; 
Strother  v.  Lucas,  12  Pet  410 ;  8  Cranch,  244-249 ;  and  1  How.  319, 
324.  After  such  a  confirmation,  no  patent  is  necessary  to  confer  a 
perfect  legal  title.  Sims  v.  Irvine,  3  Dall.  456,  457.  The  case  of 
Bagneil  v.  Broderick,  13  Pet.  436,  relied  on  against  this  conclusion, 
does  not  militate  against  it,  but  merely  holds  that,  a  patent  of  the  fee 
having  once  issued  on  a  certificate  of  purchase,  it  is  not  permissible 
to  go  back  of  it  and  to  issue  another  on  the  same  certificate.  See 
also  Boardman  et  oL  v.  Read  et  aL  6  Pet.  342. 

But  it  is  well  settled,  that  a  prior  claim,  independent  of  any  patent^ 
may  for  some  purposes  be  considered,  and  be,  valid,  and  for  other 
purposes  may  be  considered  as  confirmed  by  the  patent.  Carroll  v. 
Safford,  3  How.  461 ;  4  ibid.  462 ;  Brush  v.  Ware  et  aL  15  Pet  106, 
107 ;  7  Wheat  149.  A  certificate  of  confirmation,  such  as  Eslava 
had,  is  very  different  from  a  certificate  of  purchase,  as  the  former  shows 
that  the  legal  titie  has  already  passed,  while  the  latter  is  merely  evi- 

1 8  Stats,  at  Large,  727. 
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dence  that  it  ought  to  be  passed.     A  patent  is  necessary  to  complete 
the  legal  title  in  the  last  case,  but  not  in  the  first ;  though  an  equita- 
ble title  for  many  purposes  exists,  even  under  a  certificate  of  pur- 
chase, without  a  patent    3  How.  400 ;  15  Pet  93 ;  5  Cranch,  93 ; 
13  Pet.  498.     Again,  as  both  of  the  titles  here  relate  chiefly  to  the 
same  land,  the  junior  title  mighty  but  for  other  objections,  be  allowed 
under  the  act  of  1836  to  be  located  elsewhere,  and  then  in  some  sense 
be  deemed  inferior.     Les  Bois  v.  Bramell,  4  How.  449,  464.     But 
Eslava's  claim  covers  more  than  that  by  Farmer's  heirs.      Beside 
this,  it  did  not  originate  independent  of  Farmer's,  but  on  the  hypoth- 
esis that  Farmer's  had  been  abandoned  and  become  vacant,  and  a 
title  to  the  lot  is  set  up  also  under  long  possession  since,  by  Eslava 
and  his  grantors.     The  superior  right  is  then  to  be  settled  under 
these  facts,  and  not  as  if  double  patents  had  been  issued  for  a  title, 
existing  at  the  same  time  to  the  same  lot,  and  firom  like  sources. 
There  are  no  other  questions  raised  on  the  record  by  the  bill  of  ex- 
ceptions, as  to  overruling  the  validity  or  superiority  of  either 
title,  in  connection  with  the  United  States.    *  Though  in  [  *  448  ] 
the  argument,  on  the  side  of  the  plaintiff,  the  title  is  con- 
tended to  be  superior,  because  commencing  earlier,  notwithstanding 
it  is  broken  by  an  absent  deed,  and  because  certified  earlier  for  con- 
firmation.    On  the  other  side,  the  defendant's  is  insisted  to  possess  a 
higher  equity,  because  accompanied  by  a  longer  possession,  an  earlier 
survey,  the  erection  of  valuable  buildings,  and  the  claimant  being 
both  a  Spaniard  and  resident  when  the  country  was  ceded  to  the 
United  States.     But  the  state  court  does  not  appear  to  have  given 
instructions  on  any  of  these  particulars,  or  to  have  been  specially 
requested  to  do  it,  and  it  is  questionable  whether  the  legal  eflect  of 
any  of  them,  if  considered,  would  have  been  very  material  to  the  title, 
when  both  titles  were  treated  by  the  government  and  the  public  offi- 
cers as  imperfect  grants,  and  both  confirmed  at  the  same  time  by  the 
same  act  of  congress.     All  the  right  or  title  really  obtained  in  either 
firom  the  United  States  is  a  confirmation  of  a  grant  and  permit  made 
before  the  cession,  and  deemed  by  the  local  officers  incomplete  and 
imperfect     Yet,  so  far  as  derived  or  held  under  the  United  States, 
each  title  was  of  the  same  rank  or  dignity  and  duration  with  the 
other. 

Some  questions  arose  at  the  trial  concerning  the  construction  of 
deeds  and  other  conveyances. 

In  both  lines  of  title,  buildings  only  are  in  some  instances  nomi- 
nally conveyed,  and  not  in  terms  the  lots  on  which  they  were  situ- 
ated ;  in  both,  too,  some  of  the  boundaries  are  unsettled,  and  the 
quantity  of  land  in  dispute  by  the  papers  is  viewed  differently.     But 
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such  questions  as  these  are  subordinate  to  the  question  of  titles  and 
proper  for  the  consideration  of  the  state  court  in  exercising  its  appro- 
priate jurisdiction  over  local  questions,  and  hence  not  subject  to  onr 
revision.     13  Pet.  439 ;  United  States  v.  King,  3  How.  773. 

Various  other  objections  connected  with  the  paper  title  on  both 
sides  appear,  and  almost  every  year  some  new  difficulty  is  started  in 
respect  to  Spanish  and  French  grants,  which  is  perplexing,  and 
which  at  times  seems  to  bring  into  doubt  parts  of  former  decbions. 

But  the  chief  trouble  in  disposing  of  this  class  of  cases  is  in  asoer- 
taining  the  facts,  happening  under  a  foreign  government^  and  after 
such  a  long  lapse  of  time,  and  especially  when  new  papers  and  some 
new  witnesses  are  frequently  discovered ;  and  the  aspect  of  partic- 
ular claims  is  often  thus  materially  changed.  Where,  however, 
rights  of  property  have  been  adjudged,  and  litigation  in  some  degree 
quieted,  it  is  much  better  to  regard  them  as  binding  than  to  disturb 
or  change  them,  and  the  actual  possession,  for  slight  or  doubtful 

reasons. 
[  •  449  ]  •  The  errors  in  the  law  of  a  case,  on  the  facts  at  any  time 
presented,  are  not  likely  to  be  material,  where  the  civil  code 
is  the  basis  of  it  under  Spain  and  France,  and  when  that  and  its  en- 
ligl^tened  equities  are  well  understood,  and,  with  the  plain  provisions 
in  treaties  and  acts  of  congress,  will  lead  usually  to  correct  con- 
elusions. 

Only  one  other  source  of  title,  set  up  under  the  United  States, 
remains  to  be  examined.  It  is  a  provision  in  the  5th  section  of  the 
act  of  May  8,  1822,  giving  to  the  registers  and  receivers  in  this  part 
of  Alabama  "  the  same  powers  to  direct  the  manner  in  which  all  lands 
confirmed  by  this  act  shall  be  located  and  surveyed,  and  also  to  de- 
cide between  the  parties  in  all  conflicting  and  interfering  claims,  as 
given  in"  another  act  mentioned,  3  Stats,  at  Large,  700.  It  Is  con- 
tended that  in  1837  they  decided  such  claims,  concerning  titles  be- 
tween these  parties,  and  decided  them  in  favor  of  the  plaintiff,  and 
therefore  that  the  state  court  should  have  instructed  the  jury  that  his 
title  was  the  better  one. 

But  we  do  not  consider  that  the  act  of  May  8, 1822,  and  that  of 
the  same  date  which  is  connected  with  it  and  refeired  to  as  in  pari 
materia  for  a  guide,  (p.  708,)  meant  to  confer  the  adjudication  of  titles 
of  land  on  registers  and  receivers.  7  Pet  94.  Those  offices  are  not 
usually  lawyers,  and  their  functions  are  in  general  miniatenal  rather 
than  judicial. 

Sometimes,  as  in  the  case  of  preemptioners,  they  are  authorized  to 
decide  on  the  fact  of  cultivation  or  not ;  and  here,  from  the  words 
used,  no  less  than  their  character,  they  must  be  considered  as  eio- 
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powered  to  decide  on  the  true  location  of  grants  or  confirmations, 
bat  not  on  the  legal  and  often  complicated  question  of  title,  involv- 
ing also  the  whole  interests  of  the  parties,  and  yet  allowing  no  appeal 
or  revision  elsewhere. 

The  power  given  to  them,  as  before  quoted,  is  to  decide  only  how 
"  the  lands  confirmed  shall  be  located  and  surveyed."  p.  700.  The 
further  power  "  to  decide  on  conflicting  and  interfering  claims," 
should  apply  only  to  the  location  and  survey  of  such  claims,  which 
are  the  subject-matter  of  their  cognizance ;  and  on  resorting  to  the 
reference  made  to  the  second  act  of  congress,  that  act  appears  to 
relate  also  to  decisions  on  intrusions  upon  possessions  and  kindred 
matters,  p.  708. 

The  language  concerning  this  is,  if  conflicts  arise,  these  officers,  in 
settling  them,  shall ''  be  governed  by  such  conditional  lines  or  boun- 
daries as  may  have  been  agreed  on"  before  the  act  passed,  &c.  p.  708. 
So  far  from  professing  themselves  to  act  on  titles,  in  cases  of  con- 
flict, they  usually  take  evidence  or  settle  boundaries  alone. 

•  The  map  from  the  surveyor's  office  in  Alabama,  of  22d  [  *  450  ] 
April,  1837,  confirms  this.     It  is  a  mere  location  and  survey 
of  the  different  tracts ;  and  the  register  of  the  warrant  is  entitled  by 
them,  "  Register  of  locations  issued  for  confirmed  claims,"  &c. 

So,  in  cases  of  commissions  to  settle  land  claims,  congress  seldom 
intrusts  the  final  adjudication  of  titles  to  them,  but  requires  them  to 
report  their  opinions ;  and  the  titles  are  rejected  or  confirmed  by  con- 
gress, as  seems  most  proper  under  all  the  evidence  on  a  revision  of 
it    7  Pet  95 ;  12  ibid.  463. 

The  language  changes  in  the  acts  of  congress  when  the  local  land 
officers  are  to  act  in  any  way  on  titles,  and  the  expression  is  distinct, 
**  titles  and  claims,"  as  when  asking  them  for  evidence  to  be  reported, 
as  is  sometimes  done  in  respect  to  titles.  See  act  of  March  3, 1827, 
4  Stats,  at  Large,  240.  Or  it  is  "  titles  to  be  referred  to  and  con- 
firmed by  congress."  1  Land  Laws,  437.  Or  it  is  expressed  that 
this  decision  shall  not  "  be  construed  to  prevent  or  bar  the  judicial 
decision  between  persons  claiming  titles  to  the  lands  confirmed." 
TJnder  these  considerations,  we  do  not  feel  justified  in  changing  the 
judgment  rendered  in  the  state  court  Beside  the  cases  already  re* 
ferred  to  in  support  of  this  conclusion,  we  would  quote,  as  in  several 
respects  directly  in  point,  McDonough  v.  Millaudon,  3  How.  706, 707. 

Judgment  affirmed. 

t(H.i61;  32H.S84;  24  H.  867;  4  WaL  SOI 
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• 

John  Doe,  ex  dem,  of  Catharine  Louisa  Barbarie,  Ann  Billup 
Barde,  Daniel  R.  I^rower  and  Ann  B.  Brower,  his  Wife,  Curtis 
Lewis  and  Isabella  Lewis,  his  Wife,  John  T*  Lackey  and 
Margaret  Lackey,  his  Wife,  Heirs  and  Legal  Representatives  of 
Robert  Farmer,  deceased,  v.  The  Mayor,  Aldermen,  and  Com- 
mon Council  of  the  City  of  Mobile,  and  Joseph  Clements. 

9  n.  451. 

Under  tho  25th  section  of  the  jndiciarj  act  of  1789,  (1  Stats,  at  Lar^  85,)  this  conrt  cannot 

reexamine  tho  decision  of  a  state  conrt  upon  a  question  of  boundary  between  cotenninou 

proprietors  of  lands,  depending  on  tho  local  laws. 
Under  the  act  of  May  8,  1822,  (3  Stats,  at  Large,  C99,  708,)  the  register  and  receiver  were 

not  authorized  to  decide  on  conflicting  locations  or  titles  under  perfect  grants,  but  only 

where  the  titles  were  incomplete. 

Error  to  the  supreme  court  of  the  State  of  Alabama.     The  case 
is  stated  in  the  opinion  of  the  court. 

Phillips  and  Coze^  for  the  plaintiffs. 

Campbell  and  Sergeant^  contra. 

[  •  467  ]       •  Woodbury,  J.,  delivered  the  opinion  of  the  courL 

The  origluQl  action  in  this  case  was  ejectment  for  part 
of  a  lot  of  land  situated  in  the  city  of  Mobile. 

The  plaintiff  contended  that  the  piece  in  controversy  belonged  to 
the  tract  which  he  claimed  in  the  preceding  case  against  Eslava,  and 
to  which  he  had  the  evidence  of  title  shown  there  under  a  French 
grant  in  1757,  confirmed  by  an  act  of  congress  of  May  8,  1822,  and 
a  quitclaim  patent  for  it  issuing  November  14, 1837.  On  the  con- 
trary, the  city  contended  that  this  piece  belonged  to  what  was 
termed  the  bakehouse  lot,  and  into  which  it  entered  in  1824,  under  a 
grant  from  the  United  States  by  an  act  of  congress  at  that  time, 
conveying  all  theur  title  to  it,  4  Statutes  at  Large,  67 ;  and  that 
this  bakehouse  lot,  having  been  known  by  that  name  for  near  a 
century,  and  used  by  the  Spanish  authorities  for  baking  bread  for 
their  ^oops,  was  a  public  lot  at  the  period  of  the  cession  of  the 
country  in  1819,^  and  hence  passed  to  the  United  States,  and  a  com-  | 
plete  title  to  it  was  made  from  them  to  the  city  by  the  grant  before 
named.  Since  the  trial  in  the  state  court,  we  have,  in  the  preceding 
case  of  Farmer's  Heirs  v.  Eslava,  9  How.  421,  so  held  as  to  show 
that  those  heirs  are  not  entitled  to  any  portion  of  the  lot  which  is 
here  in  controversy,  and  have  thus  rendered  a  decision  in  this  case 
not  very  important,  except  as  regards  costs. 

'  8  Stats  at  LArge,  252. 
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Bnt  as  the  judgment  there  is  not  between  the  same  parties  at 
here,  it  may  not  in  point  of  law  settle  this  case,  and  we  must  there- 
fore dispose  of  it  on  its  own  facts  and  merits. 

For  the  purpose  of  the  trial  in  the  state  court,  whose  judgment 
this  writ  of  error  is  brought  to  reverse,  it  seemed  in  the  ehd  to  be 
conceded  that  the  plaintiff  might  have  a  just  claim,  so  far  as  respects 
the  city,  to  the  extent  of  the  true  boundaries  of  the  lot  confirmed  to 
him,  and  that  the  defendants  might  have  a  like  claim  to  all  which 
really  was  embraced  in  the  bakehouse  lot.  But  the  plaintiff 
maintained  that  the  southern  *  boundary  of  this  last  lot  [  *  468  ] 
did  not  extend  so  far  south  as  the  defendants  contended. 
And  if  it  should  extend  in  that  direction  no  further  than  the  plaintiff 
insists,  the  piece  of  land  in  controversy  here  would  clearly  belong  to 
him. 

Looking  at  the  case  first  in  this  aspect,  the  trial  in  the  state  court 
was  ultimately  only  a  trial  of  the  true  boundary  of  the  south  side 
of  the  bakehouse  lot ;  and  any  instructions  by  the  court  which  are 
there  excepted  to  on  the  evidence,  whether  parol  proof  could  control 
written,  or  monuments  restrain  distances,  &c.,  would  not  be  revisable 
here  under  the  twenty-fifth  section  of  the  judiciary  act^  They 
would  depend  on  common-law  principles,  or  the  peculiar  laws  of  the 
State,  and  not  on  any  acts  of  congress,  or  doings  of  our  public 
officers. 

But  the  plaintiff  insisted,  that,  when  a  conflict  began  concerning 
this  line,  and  the  titie  to  this  piece  of  land,  the  register  and  receiver 
heard  the  parties,  and  being  by  the  two  acts  of  congress  of  May  8, 
1822,  3  Statutes  at  Large,  700,  708,  authorized  to  decide  on  such 
claims,  they  settled  finally,  then  and  forever,  both  the  titie  and 
location,  including  the  true  southern  boundary  of  the  bakehouse 
lot 

The  state  court  does  not  seem  to  have  concurred  in  this  view,  but 
allowed  the  parties  before  them  and  the  jury  to  examine  into  the 
true  line  of  the  bakehouse  lot  on  general  principles ;  and  it  was 
settied  against  the  plaintiff,  so  as  to  cover  by  that  lot  what  the  de- 
fendants occupied  This  course  by  the  court  certainly  overruled  the 
right  set  up  under  the  supposed  decision  of  those  public  officers  of 
the  United  States  concerning  the  title,  and  hence,  so  far  as  regards 
that  ruling,  the  judgment  is  subject  to  our  revision. 

In  Eslava's  case,  however,  we  have  just  decided  that  those  public 
officers  were  not  empowered  to  settie  conflicting  tities,  but  only  con- 
flicting locations;  and  if  they  made  a  location  here  of  the  lot 
claimed  by  Farmer's  heirs,  so  as  to  embrace  this  strip  or  piece  of 

*  1  Stats,  at  Large,  85. 


1 


426         SUPREME  COURT  OF   THE   UNITED   STATES. 

Doe  V.  The  Citj  of  MoHle.    9  H. 

land,  which  is  not  improbable,  it  would  leave  the  title  unsettled,  and 
not  thus  vested  in  the  plaintiff.  Or  if  they  went  further,  and  had  a 
right  to  go  further,  and  decided  that  the  title  in  this  piece  was  in 
Farmer's  heirs,  we  think  it  by  no  means  certain  that  the  description 
in  the  patent,  which  is  the  whole  evidence  in  the  record  before  us  as 
to  their  decision,  would  show  this  result  with  such  clearness  as  to 
justify  following  it. 

The  northern  line  of  Farmer's  lot  is  still  in  their  survey  described 
as  "  the  south  boundary  of  the  bakehouse  lot"  To  be  sure,  if  from 
the  preceding  comer  you  go,  as  directed,  224  feet,  this  strip 
[  *  469  ]  would  be  included  in  Farmer's  lot.  But  this  •distance,  if 
overreaching  the  true  south  boundary  of  the  bakehouse  lot, 
must  yield  to  that  as  a  monument,  as  was  the  instruction  of  the 
court,  and  as  the  jury  have  found  in  this  instance  it  did.  Preston  v, 
Bowmar,  6  Wheat  582;  6  Pet  449;  7  Pet  219;  13  Pick.  145; 
13  Wendell,  300. 

Had  this  line  on  the  north  been  described  by  the  local  officers,  not 
only  by  saying  it  bordered  on  the  south  boundary  of  the  bakehouse 
lot,  but  by  specifying  where  that  boundary  was  by  stakes  and  stones, 
or  trees,  or  some  other  monument,  the  legal  difficulty  and  doubt 
might  have  been  overcome,  in  fixing  with  sufficient  certainty,  that 
they  intended  to  indicate  the  exact  place  of  that  line,  and  that  it 
was  where  the  plaintiff  contends. 

But  they  did  not  do  so,  and  beside  these  objections  to  their  want 
of  power  to  settle  finally  the  conflicting  claims  as  to  title  in  any 
case  as  specified  in  Barbarie  et  al.  v.  Eslava  et  oL  9  How.  421,  it  is 
very  obvious  that  it  was  not  meant  to  be  extended  to  any  conilict 
growing  out  of  a  title  like  that  of  the  defendants.  From  the  nature 
of  the  subject-matter  and  language  of  the  acts  of  congress,  their 
authority  embraced  only  those  conflicts  arising  in  cases  of  imperfect 
grants  made  before  the  cession  of  the  country,  and  not  a  perfect 
grant  like  this  to  Mobile,  from  the  United  States  alone,  made  since 
the  cession. 

The  words  of  the  first  act  give  power  to  those  officers  to  decide, 
even  on  locations,  only  as  to  "  all  lands  confirmed  by  this  act,"  §  5, 
c  122.  But  the  bakehouse  grant  was  not  one  of  those  ^  confirmed  " 
by  that  act,  and  was  not  granted  to  the  defendants  till  near  two 
years  after. 

The  4th  section  of  the  other  law,  c.  128,  which  is  also  to  regulate 
their  powers  as  to  the  location  and  survey  of  conflicting  claims, 
Ispecially  excepts  cases  of  perfect  title,  and  includes  only  such  as  are 
^  confirmed,"  &c.,  manifestly  not  embracing  subsequent  grants,  like 
those  of  the   United   States  to  Mobile,  never  confirmed  bv  commis- 
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sioners,  and  hence  to  be  adjudicated  on,  when  in  controversy,  only 
by  the  proper  jadicial  tribunals.     14  Pet  414 ;  6  Pet  741. 

Such  a  title,  too,  is  one  of  the  highest  character,  and  one  which 
congress  by  legislative  grant,  when  owning  the  soil,  is  fully  compe- 
tent to  give ;  and  which  needs  not  the  aid  of  any  patent.  6  Cranch, 
128 ;  Strother  v.  Lucas,  12  Pet.  454 ;  United  States  t^.  King,  3  How. 
773 ;  United  States  v.  Gratiot,  14  Pet  529. 

Hence  the  state  court  acted  properly  in  considering  the  questaoa 
of  title  still  open,  and  balanced  by  the  evidence,  except  as  to  the 
place  of  the  true  boundary  on  the  south  side  of  the  bake- 
house *]ot     That  boundary  it  tried,  and  it  was  triable  [*470] 
without  any  appeal  to  us. 

It  is  not  for  us  to  interfere  with  its  rulings  or  opinions  on  points 
belonging  to  the  cognizance  of  state  tribunals,  though  on  the  main 
controversy  it  might  not  be  very  difficult  to  decide,  whether  it  erred 
or  not,  considering  that  the  original  patent  in  1757  of  Farmer's 
claim  was  on  one  side  to  be  <<  of  the  depth  which  remains  of  the 
establishment  of  the  king's  bakehouse ; "  that  the  next  conveyance 
by  the  patentee  to  Guichandene,  in  the  same  year,  uses  like  words 
for  that  boundary,  being  ^  with  the  depth  which  remains  after  that 
of  the  king's  bakehouse,"  and  that  this  boundary  is  similarly  de- 
scribed in  all  the  subsequent  conveyances ;  and  considering  that  the 
bakehouse  lot  should  therefore  be  first  satisfied,  and  distances  in 
deeds  or  patents  yield  to  monuments ;  and  considering  that  the  line 
adopted  was  by  much  evidence  shown  to  be  the  ancient  line  on  that 
side  by  the  ancient  fence,  and  thus,  too,  giving  to  it  a  uniform 
instead  of  irregular  shape,  and  not  taking  from  it,  as  this  claim  does^ 
near  one  third  of  its  supposed  size. 

Finally,  on  what  is  properly  before  us  under  the  25th  seetion,  we 
think  that  the  defendants,  as  grantees  from  congress  of  the  '^  hospital 
and  bakehouse  lots,"  Act  of  26th  May,  1824,  in  4  Statutes  at  Large, 
67,  should  not  be  disturbed  in  their  occupation  of  the  latter  lot, 
with  the  limits  settled  to  be  the  true  ones  in  the  state  court 

Judgment  affirmed. 
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John  Goodtitle,  ex  dem.  Somi  Pollard,  William  Pollard,  John 
Fowler  and  Harriet,  his  Wife,  late  Harriet  Pollard,  Henry 
P.  Ensign  and  Phebe,  his  Wife,  late  Phebe  Pollard,  Gteorgb 
Hugoins  and  Louisa,  his  Wife,  late  Louisa  Pollabd,  Joseph  Case 
and  Eliza,  his  Wife,  late  Eliza  Pollard,  Heirs  and  Legal  Be- 
piesentatives  of  William  Pollard,  deceased,  PlaintifF  in  Error, 
V.  Gaius  Kibbe* 

9  a  471. 
Pollard  V.  Hagan,  3  How.  212,  affirmed. 

Error  to  the  supreme  court  of  the  State  of  Alabama.  The  case 
is  stated  in  the  opinion  of  the  court 

PhiUips  and  Coxe^  for  the  plaintiff. 

Campbell^  contra. 

[  •  477  ]     •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  ejectment  brought  by  the  plaintiff  in 
eiTor  to  recover  a  lot  of  ground  in  the  town  of  Mobile,  in  the  State 
of  Alabama.  The  plaintiff  claimed  title  under  an  inchoate  Spanish 
grant,  dated  December  12, 1809,  and  an  act  of  congress  confirming 
this  title,  passed  July  2, 1836,^  and  a  patent  from  the  United  States, 
dated  March  15,  1837,  which  issued  in  pursuance  of  the  act  of 
congress. 

The  validity  of  this  title  was  disputed  by  the  defendant,  upon  the 
ground  that  the  premises  were  a  part  of  the  shore  of  a  navigable  tide- 
water river,  lying  below  high-water  mark,  when  the  State  of  Alabama 
was  admitted  into  the  Union  in  1819 ;  ^  and  that  therefore,  at  the 
time  of  the  passage  of  the  act  of  congress,  the  sovereignty 
[•478]  and  dominion  over  the  place  in  question  'were  in  the 
State,  and  not  in  the  United  States.  And  the  court  in- 
structed the  jury,  that,  if  the  land  described  in  the  plaintiff's  declara- 
tion was  below  ordinary  high-water  mark  at  the  time  Alabama  was 
admitted  into  the  Union,  the  confirming  act  of  congress  and  the 
patent  conveyed  no  title  to  the  patentee. 

The  question  decided  in  the  state  court  cannot  be  regarded  as  an 
open  one.  The  same  question  upon  the  same  act  of  congress  and 
patent  was  brought  before  this  court  in  the  case  of  Pollard  v.  Hagan, 
at  January  term,  1845,  reported  in  3  Howard,  212.  That  case  was 
fully  and  deliberately  considered,  as  will  appear  by  the  report,  and  the 
ccnurt  then  decided  that  the  act  of  congress  and  patent  conveyed  no 

1  6  Stats,  at  Large,  680.  ^3  lb,  608. 
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title.  The  decisioii  of  the  Bupveme  court  of  Alabama,  from  which 
this  case  has  been  brought  by  writ  of  error,  conforms  to  the  opinion 
of  this  court  in  the  case  of  Pollard  v.  Hagan.  And  it  must  be  a  very 
strong  case  indeed,  and  one  where  mistake  and  error  had  been  evi- 
dently committed,  to  justify  this  court,  after  the  lapse  of  five  years, 
in  reversing  its  own  decision ;  thereby  destroying  rights  of  property 
which  may  have  been  purchased  and  paid  for  in  the  mean  time,  upon 
the  faith  and  confidence  reposed  in  the  judgment  of  this  court  But. 
upon  a  review  of  the  case,  we  see  no  reason  for  doubting  its  correct- 
ness, and  are  entirely  satisfied  with  the  judgment  then  pronounced. 

It  has  been  supposed,  in  the  argument  for  the  plaintiff,  that  the 
proceedings  in  congress  upon  the  report  of  the  commissioners  in 
relation  to  the  title  claimed  under  the  Spanish  authorities,  which  have 
now  been  refeired  to,  distinguish  this  case  from  that  of  Pollard  v* 
Hagan.  But  this  Spanish  title  was  acquired  in  1809,  and  it  has  been 
repeatedly  decided  that  a  Spanish  grant  in  this  territory,  whether 
inchoate  or  complete,  made  after  the  treaty  of  St.  Udefonso,  in  1800, 
did  not  convey  any  right  in  the  soil  to  the  grantee.  And  this  subject 
was  again  considered  and  decided,  after  caiefrd  research  and  exam- 
ination, at  the  present  term,  in  the  case  of  United  States  v.  Keynes, 
9  How.  127,  and  the  former  decisions  reaffirmed.  Undoubtedly, 
congress  might  have  granted  this  land  to  the  patentee,  or  confirmed 
his  Spanish  grant,  before  Alabama  became  a  State.  But  this  was 
not  done.  And  the  existence  of  this  imperfect  and  inoperative 
Spanish  grant  could  not  enlarge  the  power  of  the  United  States  over 
the  place  in  question  after  Alabama  became  a  State,  nor  authorize 
the  general  government  to  grant  or  confirm  a  title  to  land  when  the 
sovereignty  and  dominion  over  it  had  become  vested  in  the  State. 

The  judgment  of  the  supreme  court  of  Alabama  is  therefore 
affirmed* 

13  H.  25. 


Lbssbe  of  Isaac  Atkinson,  Plaintiff  in  Error,  v.  John  Cummins. 

9  H.  479. 

Where  the  plaintiff  showed  by  parol  that  two  of  the  calls  in  his  deed  were  not  applicable  to  a 
lot  of  which  he  was  in  possession,  unless  another  lot,  of  which  the  defendant  was  in  pos- 
session, was  also  to  be  incladed,  the  defendant  may  givo  other  parol  evidence  of  the  acts 
and  declarations  of  the  plaintiff,  to  show  that  the  lot  of  the  defendant  was  not  included  in 
die  description  contained  in  the  plaintiff's  deed. 

Error  to  the  circuit  court  of  the  United  States  for  the  western 
district  of  Pennsylvania.  The  case  is  stated  in  the  opinion  of  the 
court 
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Chiop^t  f oi  the  pilaintiflF> 

[  *  484  ]      *  Oribb,  J.,  delivered  the  opinion  of  the  court 

The  single  question  in  this  case  arises  on  a  bill  of  excep* 
tions  to  the  admission  of  certain  testimony.  In  order  to  judge  of  its 
correctness,  we  must  ascertain  what  was  the  matter  in  dispute  before 
the  jury  at  the  time  the  testimony  was  offered  and  receiYed. 

The  action  was  ejectment  for  a  tract  of  land  containing  158^  acres. 
In  1822,  George  Pumroy  was  owner  of  this  tract,  and  also  of  another 
of  326|.  acres,  lying  near  to  it,  but  not  adjoining.  A  judgment  had 
been  obtained  against  Pumroy  for  the  sum  of  $400,  and  an  execution 
issued,  on  which  the  sheriff  returned  that  he  had  levied  on  <^  a  certain 
tract  of  land,  situate  in  Derry  township,  adjoining  lands  of  James 
Henry,"  (and  a  number  of  others,)  '^  containing  400  acres,  more  or 
less,  of  which  60  acres  were  cleared  land,  and  30  acres  of  meadow, 
and  on  which  were  erected  a  grist-mill,  dwelling-house,"  &c.,  &c. 
A  sale  was  made  by  the  sheriff  under  a  writ  of  venditioni  exponas^ 
and  a  deed  delivered  by  him  to  John  Bhey,  legally  conveying  to  him 
the  tract  of  land  as  described  in  the  levy.  Under  this  deed,  Bhey 
took  possession  of  the  tract  of  326^  acres,  on  which  the  grist-mill  was 
erected,  and  has  held  it  from  the  year  1822,  till  the  present  time.  In 
1841,  he  made  a  convey smce  to  Isaac  Atkinson,  the  plaintiff's  lessor, 
a  citizen  of  Ohio,  in  whose  name  the  present  ejectment  was  instituted 
for  the  other  tract,  owned  by  Pumroy,  of  158>  acres,  and  now  in  the 
possession  of  the  defendant,  Cummins. 

The  only  evidence  offered  in  support  of  the  plaintiff's 
[  *  485  ]  claim  *  was,  that  two  of  the  adjoining  tracts,  called  for  as 
boundaries  in  his  deed,  did  not  adjoin  the  mill  tract  of  326^ 
acres,  but  were  contiguous  to,  and  adjoined  the  tract  of  158i  acres. 
It  was  admitted,  that  all  the  other  parts  of  the  description  correctly 
applied  to  the  larger  tract,  but  it  was  contended  that,  if  this  portion 
of  the  description  applied  only  to  the  other,  the  levy  and  deed  for  this 
reason  included  both. 

The  defendant,  on  the  contrary,  insisted  that  the  levy  and  sale  did 
not  embrace  any  part  of  the  land  in  dispute,  and  gave  evidence  to 
prove  that  it  was  a  distinct  and  separate  tract  of  land,  having  a  house, 
barn,  orchard,  and  100  acres  of  cleared  land,  not  occupied  or  used  in 
connection  with  the  larger  or  mill  tract.  They  contended  also,  that 
the  deed  called  for  but  one  tract  of  land,  which  was  well  described, 
except  in  this  one  particular,  which  was  evidently  an  ambiguity, 
caused  by  a  mistake  of  the  sheriff  in  making  his  levy. 
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The  defendant  might,  perhaps,  baye  safely  rested  his  case  on  the 
evidence  as  it  now  stood,  but  in  order  to  xemoye  all  possible  doubt, 
he  offered  to  prove  by  the  sheriff  ^  how  the  mistake  in  the  description 
occurred ;  and  that  the  purchaser  and  other  bidders  at  the  sale  had 
remarked  this  ambiguity  in  the  description,  and  were  informed  how 
it  happened,  and  were  perfectly  aware  that  bat  one  tract  was  levied 
on  and  offered  for  sale,  called  the  mill  tract  That  Rhey,  the  pur- 
chaser, was  fully  aware  of  it,  and  accordingly  claimed  and  took 
possession  of  the  mill  tract  only ;  that  the  sheriff,  having  afterwards 
heard  a  report  that  Rhey  was  asserting  a  claim  to  the  property  in 
dispute,  took  occasion  to  inquire  of  him  if  it  was  true;  and  that 
Rhey  replied,  <  that  if  he  had  said  so  it  was  only  in  jest ;  that  he  had 
bought  and  paid  for  one  tract  only,  and  to  claim  them  both  would 
be  too  much  like  putting  his  hand  in  his  neighbor's  pocket  and 
robbing  him.' " 

To  the  reception  of  this  testimony  the  plaintiff's  counsel  objected, 
and  the  admission  of  it  by  the  court  forms  the  subject  of  the  bill  of 
exceptions  now  under  consideration. 

It  is  contended  that  this  testimony  ought  not  to  have  been  received, 
because  <<the  levy ^Jieri  facies^  venditioni  exponas^  sheriff's  deed,  &a, 
are  records,  and  parol  evidence  is  not  admissible  to  contradict,  vary, 
or  limit  the  description  of  the  premises  contained  in  them." 

This  proposition  is  undoubtedly  true.  But  it  assumes  the  very 
fact  in  dispute,  and  on  which  the  jury  were  about  to  pass,  on  parol 
proof  given  by  both  parties.  It  is  true  that,  if  a  sheriff  levies  on  a 
whole  tract  of  land,  and  describes  it  accurately  in  his  levy  and  deed| 
parol  testimony  cannot  be  received  to  show  that  he  intended 
*to  sell  less  than  his  deed  describes,  or  that  he  excepted  a  [  *  486  ] 
part  of  the  premises  at  the  time  of  the  sale. 

But  that  is  not  the  case  before  us.  The  testimony  offered  is  not 
to  contradict  the  levy  and  deed,  but  to  explain  and  confirm  them. 
The  plaintiff's  testimony  had  shown  that  there  was  a  latent  ambi- 
guity on  the  face  of  his  deed.  It  purported  to  convey  a  single  tract 
of  land ;  it  described  one  tract  completely,  with  a  single  exception 
which  applied  to  another.  It  might  be  void  for  uncertainty,  if  its 
description  equally  applied  to  two  tracts,  while  it  clearly  purported 
to  convey  but  one.  It  might  convey  one,  and  the  part  of  the  descrip- 
tion which  did  not  apply  to  that  would  be  rejected  as  falsa  demote 
stratio,  or  misdescription.  Or  it  might  possibly  be  intended  to 
convey  both ;  but  in  the  present  case  the  latter  supposition  had  hardly 
a  shade  of  probability  to  support  it. 

It  would  be  of  little  pro&t  to  notice  the  infinite  variety  of  cases  on 
this  subject,  or  to  seek  for  one  precisely  in  point  with  the  present 
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The  general  rule  is  well  stated  by  TindEj,  Chief  Justice,  in  the  case 
of  Miller  v,  Travers,  8  Bingh.  244,  that  ^  in  all  cases  where  a  difficulty 
arises  in  applying  the  words  of  a  will  or  deed  to  the  subject-matter 
of  the  devise  or  grant,  the  difficulty  or  ambiguity  which  is  introduced 
by  the  admission  of  extrinsic  evidence  may  be  rebutted  or  removed 
by  the  production  of  further  evidence  upon  the  same  subject  calcu- 
lated to  explain  what  was  the  estate  or  subject-matter  really  intended 
to  be  granted  or  devised." 

The  deed  in  this  case  called  for  but  a  single  tract  of  land,  the  pur- 
chaser had  himself  taken  possession  and  held  up  to  certain  boun- 
daries for  near  twenty  years,  and  had  thus  by  his  acts  given  his  own 
construction  of  an  ambiguity  in  his  deed  which  he  now  showed  by 
extrinsic  evidence  to  exist.  The  evidence  offered  tended  to  confirm 
what  appeared  on  the  face  of  the  deed ;  that  but  one  tract  was  sold ; 
that  the  practical  location  of  his  grant  made  by  the  purchaser  was 
correct ;  that  he  had  not  acted  under  a  mistake  of  his  just  rights,  but 
had  a  due  appreciation  of  the  merits  of  the  claim  now  set  up  to  the 
land  in  question.  This  testimony  may  have  been  superfluous  and 
unnecessary,  but  was  not  irrelevant  or  illegal.  It  did  not  contradict 
the  record  or  deed  under  which  the  plaintiff  claimed,  but  showed  the 
gross  injustice  of  the  claim  now  attempted  to  be  established  under 
cover  of  an  ambiguity  in  their  terms. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 


Obadiah  B.  Brown,  Plaintiff  in  Error,  v.  The  United  States. 
The  United  States,  Plaintiffs  in  Error,  r.  Obadiah  B.  Brown. 

9  H.  487. 

If  the  postmaster-genersl  has  any  power  to  make  loans  of  the  pablic  money,  snch  power  most 
be  limited  to  the  exigencies  of  his  department,  occnrring  in  its  legitimate  and  regular  opera- 
tions. He  cannot  lawfully  advance  money  to  a  clerk  either  by  way  of  loan,  or  to  pur- 
chase a  depreciated  certificate  of  deposit. 

A  dcrk  in  the  postK>flSce  department,  who  performs  only  the  duties  regularly  incumbent  on 
his  office,  cannot  claim  any  extra  compensation  therefor. 

The  cases  are  stated  in  the  opinion  of  the  court 

Johnson^  (attorney-general,)  for  the  plaintiffs. 

Coxe  and  Bradley^  contra. 

[  •489  ]      'Daniel,  J.,  delivered  the  opinion  of  the  conrt. 

This  case  is  brought  before  us  upon  writs  of  error  to  the 
circuit  court  of  the  United  States  for  the  District  of  Columbia,  holden 
for  the  county  of  Washington. 
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The  factB  of  this  case,  and  the  queBtions  of  law  arising  therefiroxn, 
will  appear  in  the  following  statement  of  the  proceedings  in  the 
cbcnit  court 

In  the  year  1839,  the  United  States  instituted  an  action  on  the 
case  against  the  defendant  in  error,  to  recover  of  him  the  sum  of 
$4,588.61,  in  obedience  to  the  directions  of  the  17th  section  of  the 
act  of  congress  of  July  2, 1836,  5  Stats,  at  Large,  83,  which  declares : 
^  That  in  all  cases  where  any  sum  or  sums  of  money  have  been  paid 
out  of  the  funds  of  the  post-office  department  to  any  individual  or 
individuals  under  pretence  that  service  has  been  performed  therefor, 
when  in  fact  such  service  has  not  been  performed,  or  by  way  of  ad- 
ditional allowance  for  increased  service  actually  rendered  when  the 
additional  allowance  exceeds  the  sum  which,  by  the  provisions  of  the 
law,  might  rightfully  have  been  allowed  therefor,  and  in  all  other 
cases  where  moneys  of  the  department  have  been  paid  over  to  any 
person  in  consequence  of  fraudulent  representations,  or  by  mistake, 
collusion,  or  misconduct  of  any  officer  or  clerk  of  the  department,  it 
shall  be  the  duty  of  the  postmaster-general  to  cause  suit  to  be  brought 
in  the  name  of  the  United  States  of  America  to  recover  back  the  same, 
or  the  excess,  as  the  case  may  be,  with  interest  thereon." 

*  The  declaration  counted  upon  an  insimul  computassentj  [  *  490  ] 
upon  money  paid,  upon  money  lent  and  advanced,  and  upon 
money  bad  and  received.     The  account  exhibiting  the  claim  of  the 
United  States,  consisted  of  four  items,  and  is  in  the  following  form : — 

"  Obadiah  B.  Brown,  late  Treasurer  Post-Office  Department,  in  ac- 
Dr.  count  with  the  United  States.  Ciu 


1835. 

Jan.   27. 

Feb.    18. 

"       19. 

April  10. 


To  cash,  $2,500.00 

"   cash,  802.59 

"   cash,  2,088.61 

cash,  1,452.00 


(i 


$6,843.20 


1845. 
Mar.  31.    Byamonnt  of  his  bill,  dated  14th  Feb- 
ruary, 1835,  No.  460,   paid  sundry 
persons  for  services  in  post-oflBoe 

department, $802.59 

June  26.    By  amount  paid  sundry  persons  for 
services  in  post-office  department, 

as  per  bill  on  file, 1,452,00 

Balance, 4,588.61 


$6^843.20 


To  balance,  $4,588.61 

**  I  certify  that  the  foregoing  is  a  true  statement  of  the  accoimt  of 
Obadiah  B.  Brown,  late  treasurer  of  the  post-office  department^  as 
audited  and  adjusted  at  this  office. 

"  In  testimony  whereof  I  have  hereunto  subscribed  my  name,  and 
caused  to  be  affixed  my  seal  of  office,  at  Washington,  this  2d  day  of 
July,  in  the  year  1839.  "  C.  K.  Gardiner, 

Auditor  of  the  Treasury  for  Post' Office  Department,^ 
20* 
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The  second  and  fourth  items  of  this  aocount  were  extinguished  by 
credits  equal  to  their  amount ;  the  first  and  third  items  were  alon^ 
contended  for  by  the  United  States.  The  jury  found  a  verdict  £» 
the  plaintiffs  for  the  first  item,  and  rejected  the  third,  under  the  in- 
struction of  the  circuit  court 

At  the  trial,  bills  of  exception  to  the  rulings  of  the  court  were 
sealed,  at  the  instance  of  both  the  plaintifTs  and  the  defendant,  and  a 
writ  of  error  is  prosecuted  by  either  party  in  this  court. 

The  proofs  set  forth  in  the  bills  of  exception,  and  the  rulings  of  the 
circuit  court  upon  the  prayers  appended  to  those  bills,  are  made  a 
part  of  this  statement,  so  far  as  is  necessary  to  present  the  questions 
brought  up  for  review* 

^'  The  plaintiffs,  to  sustain  the  issues  joined  on  their  part,  and  to 
establish  their  right  to  recover  the  third  item  in  the  account,  of 
02,088.61,  gave  evidence  by  competent  testimony,  that,  on  the  3d  of 
May,  1833,  the  defendant  made  a  private  deposit  of  his  own 
[  *  491  ]  funds  in  the  Bank  of  Maryland,  of  the  sum  of  $2,000,  *bear^ 
ing  interest  at  the  rate  of  five  per  centum  per  annum,  and 
received  a  certificate  therefor.  That  the  defendant  was  at  the  time 
of  said  deposit,  and  continued  until  the  Ist  of  February,  1835,  tu  be, 
the  chief  clerk  and  treasurer  of  the  post-office  department  Tliat  on 
the  5th  of  June,  1833,  the  post-office  department  borrowed  of  the  Bank 
of  Maryland  $50,000,  payable  at  nine  and  twelve  months,  and  gave 
to  the  said  bank  two  certificates  of  $25,000  each,  in  acknowledgment 
of  this  loan.  These  certificates  were  signed  by  the  defendant,  as 
treasurer  of  the  department  That  on  the  22d  of  June,  1833,  the 
Bank  of  Maryland  borrowed  of  the  Union  Bank  of  Maryland 
$50,000,  and  deposited  said  loan  certificates  as  collateral  security 
therefor. 

<<  That  on  the  22d  of  March,  1834,  the  Bank  of  Maryland  failed, 
and  the  post-office  department,  shortly  after,  knew  of  that  fact  That 
on  the  22d  of  March,  1834,  the  Bank  of  Maryland  made  a  general 
assignment  to  John  B.  Morris  and  Richard  W.  Gill,  as  trustees  for 
the  benefit  of  its  creditors.  And  that  both  the  post-office  department 
and  defendant  were  notified  of  said  assignment  to  the  Union  Bank 
of  the  post-office  certificates,  as  early  as  the  8th  of  April,  1834. 

<'  That  immediately  on  the  announcement  of  the  failure  of  the 
Bank  of  Maryland,  its  certificates  of  deposit  depreciated  in  value  to 
the  amount  of  eighty  per  cent,  and  continued  gradually  to  depreciate 
until  some  three  or  four  years  after,  when  they  had  fallen  as  low  as 
twenty-five  per  cent  That  on  or  about  the  9th  of  September,  1834, 
N.  Williams,  Esq.,  the  district  attorney  of  the  United  States,  and 
acting  as  such,  procured  to  be  made  on  said  certificate  of  deposit 
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g^ven  to  aaid  defendaot,  the  indoiseioent  thereon  signed  by  J.  B.  Mor« 
m  and  K  W.  GilL 

•'•Mr.  "WilBon,  Cashier:  — 

*^ '  Release  the  within  certificate,  with  interest  up  to  22d  of  March, 
on  deposit  to  be  checked  for, 

« *  J.  B.  Morris, 

R.  W.  Gill,  Trustees. 
« *  3d  September,  1834.' 

^  And  said  certificate,  with  the  indorsement  of  the  defendant 
Brown,  and  of  said  Morris  and  Gill,  was  then  by  him  presented  to 
the  Bank  of  Maryland  by  said  Williams,  acting  as  aforesaid,  and  the 
said  certificate  was  then  and  by  it  cancelled,  and  a  credit  given  for 
the  amount,  with  the  interest  up  to  22d  March,  1834,  to  the 
post-office  department,  being  the  amount  of  *  $2,088.61 ;  [  *  492  ] 
this  credit  was  given  on  the  9th  of  September,  1834,  and  in 
a  day  or  two  after,  on  the  receipt  of  the  account  showing  said  credit, 
corresponding  entries  were  made  on  the  books  of  the  department, 
charging  said  bank,  in  general  account,  with  said  sum  of  $2,088.61, 
and  crediting  O.  B*  Brown,  treasurer,  &c.,  with  the  like  sum."  That 
early  in  February,  1835,  the  defendant  retired  from  his  office  in  the 
post-office  department,  and  afterwards,  on  the  19th  of  February,  1835, 
the  postmaster-general  caused  a  requisition  to  be  made  out  in  favor 
of  the  defendant  for  the  sum  of  $2,088.61 ;  and  upon  this  requisition 
a  corresponding  check  was  drawn,  payable  to  his  order,  for  the  like 
amount,  which,  being  indorsed  by  him,  was  duly  paid,  which  sum  so 
paid  is  that  now  sought  to  be  recovered.  That  on  or  about  the  5th 
of  December,  1836,  an  arrangement  was  made  between  the  said  Union 
Bank  and  the  then  postmaster-general,  under  which  the  defendant 
was  recharged  with  the  sum  of  $2,088.61,  and  the  Union  Bank  there- 
upon, gave  the  bond  of  indemnity  in  the  following  words :  — 

• 

"  ^  Know  all  men  by  these  presents,  that  we,  the  president  and  di- 
rectors of  the  Union  Bank  of  Maryland,  and  Robert  Mickle,  of  the 
State  of  Maryland,  are  held  and  firmly  bound  unto  the  United  States 
in  the  full  and  just  sum  of  four  thousand  dollars,  current  money  of  the 
United  States,  to  be  paid  to  the  said  United  States ;  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us, 
firmly  and  severally,  by  these  presents.  Sealed  with  our  seals,  and 
dated  this  5th  day  of  December,  in  the  year  1836. 

"'Whereas,  Amos  Kendall,  postmaster-general  of  the  United  States, 
hath  allowed  and  paid  to  the  president  and  directors  of  the  Union 
Bank  of  Maryland  the  sum  of  two  thousand  and  eighty-eight  ,2^  dol- 
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lars,  claimed  to  be  due  to  the  said  bank  from  the  post-office  depart* 
ment,  which  claim  was  disallowed  by  William  T.  Barry,  former 
postmaster-general  of  the  United  States,  and  the  amomit  so  claimed 
by  the  said  bank  was  paid  to  a  certain  O.  B.  Brown  by  the  said 
Barry,  on  the  ground  that  a  debt  due  to  the  scud  Brown  from  the 
Bank  of  Maryland  could  be  legally  set  off  against  the  claim  of  said 
Union  Bank ;  and  the  said  Amos  Kendall,  as  postmaster-general  as 
aforesaid,  having  allowed  and  paid  the  claim  of  said  Union  Bank, 
and  recharged  the  said  O.  B.  Brown  with  the  amount  so  received  by 
him,  is  about  to  sue  the  said  O.  B.  Brown  for  the  same,  in  which  suit 

the  validity  of  said  set-off  may  be  brought  in  question. 
[  •493  ]       •"'Now,  the  condition  of  the  above  obligation  is  such, 

that,  if  the  validity  of  said  set-off  shotdd  in  the  said  suit 
be  sustained  by  a  judicial  decision,  and  the  said  Union  Bank  shall 
thereupon,  on  demand,  fail  to  repay  the  said  sum  of  two  thousand  and 
eighty-eight  f^  dollars,  with  legal  interest  thereon  from  the  time  they 
received  the  same,  the  above  obligation  to  be  in  full  force ;  otherwise 
to  be  void. 

"'  H.  W.  Evans,         [seal.] 
Ftesident  of  the  Union  Ba/nk  of  Maryland. 

B..  MiCKLE,  [SEAL.j 

***  Signed,  sealed,  and  delivered  in  presence  of 
Ch.  a.  Williamson.' 

"  Whereupon  the  plaintiffs  closed  their  testimony;  and  the  defend- 
ant prayed  the  court  to  instruct  the  jury  that,  on  the  evidence  afore- 
said, if  believed  by  the  jury,  the  plaintiffs  are  not  entitled  to  recover 
the  said  item  of  $2,088.61. 

"And  the  court,  being  of  the  opinion  that,  by  the  evidence  afore- 
said, it  appeared  that  the  former  postmaster-general,  Barry,  had, 
within  the  scope  of  his  official  authority,  and  with  fall  possession  of 
the  facts  involved  in  the  case,  adjudicated  the  question  of  the  right 
of  the  defendant  to  receive  the  said  item  of  $2,088.61,  and,  under 
the  said  adjudication,  the  same  had  been  paid  to  the  defendant,  and 
that  this  court  has  no  authority  to  review  and  reverse  the  said  adju- 
dication for  errors  of  law  therein,  and  that,  from  the  evidence  afore- 
said^ the  jury  cannot  infer  mistake  of  fact,  collusion,  or  misconduct 
of  the  said  postmaster-general,  gave  the  instruction  as  prayed,  to 
which  instruction,  as  given,  the  plaintiffs  excepted. 

"  The  defendant  having  admitted  the  receipt  by  him  of  the  sum  of 
$2,500,  as  charged  in  plaintiffs'  account,  offered  and  read  in  evidence 
an  account  presented  by  him  to  the  department,  claiming  sundry 
allowances  as  for  commission  for  the  disbursement  of  sundry  sums 
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made  by  him  from  the  contingent  fmid  of  the  post-office  department} 
and  for  the  like  commissions  on  the  sum  of  $190,000,  being  the  amomit 
of  smidry  loans  negotiated  by  him,  at  the  request  of  the  postmaster- 
general,  for  the  use  of  said  department,  as  charged  and  claimed  in 
said  account,  and  then  gave  evidence  tending  to  prove,  by  credible 
and  competent  witnesses,  that  he,  the  said  defendant,  while  chief 
clerk  of  the  post-office  department,  was  employed  by  the  said  post- 
master general  to  negotiate  said  loans ;  that  he  faithfully  performed 
that  duty,  and  did  negotiate  the  several  loans  for  the  sums  with  the 
parties,  and  at  the  times  mentioned  in  the  items  of  charge 
in  his  account  He  further  gave  *  testimony  tending  to  [*494] 
show  that  no  loans  were  ever  made  and  negotiated  by  or 
for  the  use  of  the  department,  except  during  the  period  when  Major 
Bairy  held  the  office  of  postmaster-general,  and  that  no  other  officer 
fxc  derk  attached  to  the  general  post-office  had  ever  been  employed 
in  the  negotiation  of  any  loans  for  the  use  of  said  department ;  that 
during  the  same  period  of  time  another  person,  namely,  Samuel  L. 
Ooverneur,  then  postmaster  at  New  York,  was,  in  like  manner,  em- 
ployed to  negotiate  similar  loans  for  the  use  of  said  department,  as 
a  special  agent ;  that  loans  were  thus  negotiated  by  said  Govemeur, 
as  such  special  agent,  sometimes  at  a  very  high  premium,  on  one 
occasion  paying  for  the  same  at  the  rate  of  three  per  cent,  per 
month,  besides  collateral  advantages  to  the  lender ;  that  for  the  loans 
thus  negotiated  by  said  Groverneur  he  claimed  and  was  allowed  five 
per  cent  commission  when  he  lent  his  ovni  personal  responsibiUty, 
and  two  and  a  half  per  cent  when  he  incurred  no  responsibility ;  and 
these  commissions  were  allowed  and  credited  him  by  the  department 
in  the  settlement  of  his  accounts ;  that  the  defendant,  in  the  negotia- ' 
tions  intrusted  to  him^  went  personally  to  Baltimore  and  Philadelphia, 
where  the  same  were  conducted  and  effected,  and  that  he  has  never 
received  any  remuneration  for  his  services,  or  for  his  expenses  in 
attending  td  said  business. 

<<  The  defendant  further  gave  parol  evidence,  tending  to  show  that 
no  negotiations  of  loans,  other  than  those  made  by  the  defendant, 
were  ever  made  by  the  post-office  department,  or  by  the  department's 
chief  derk,  and  such  duties  had  never,  before  or  since,  been  performed 
by  any  other  chief  derk  or  treasurer,  and  that  if  any  other  person 
bad  been  employed  to  perform  said  business,  not  connected  with  the 
department,  such  person  would  have  claimed  and  received  a  compen- 
sation of  two  and  a  half  per  cent  commission  on  the  amoxmt  so  bor- 
rowed« 

^And  thereupon,  the  plaintiffs  offered  further  evidence  to  prove 
that,  during  all  the  time  aforesaid  in  which  the  loans  aforesaid  were 
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negotiated  hj  the  defendant,  be  was  chief  derk  and  treasurer  of  the 
post-office  department,  and  as  stich  received  a  stated  salary  fixed  by 
law,  and,  as  treasurer,  had  charge  of  the  financial  duties  of  the 
department;  that  the  general  outline  of  his  duties  is  stated  in  the 
published  rules  and  regulations  of  March  4, 1833,  issued  by  the  post- 
master general,  but  there  were  other  minor  duties  for  which  there 
were  verbal  directions ;  that  the  disbursements  of  the  contingent 
expenses  of  the  department,  and  the  settlement  of  accoonts  therefor 
at  the  treasury,  down  to  the  year  1815,  had  been  by  the  postmaster- 
general,  and  since  that  year  by  officers  oif  the  department 
[  *  495  ]  *  assigned  to  that  duty  in  addition  to  their  other  duties ; 
that  the  defendant  was  disbursing  agent  from  1829  to  some 
time  in  February,  1835,  and  as  such  settled  quarterly  accounts  of 
his  agency  at  the  treasury ;  that  no  allowance  had  ever  been  made 
for  such  services  beyond  the  stated  salaries  of  the  officers,  and  none 
had  been  asked  for  by  any  officer  except  by  the  defendant,  long  after 
he  had  settled  his  accounts,  and  had  retired  from  office ;  that  before, 
and  during,  and  ever  since  the  years  1833  and  1834,  in  which  said 
loans  were  negotiated  by  defendant,  it  was  the  frequent  usage  of  the 
department  for  the  postmaster-general  to  send  its  officers  to  points 
of  the  country  distant  from  the  office,  on  special  business  connected 
with  their  respective  branches  of  the  service,  and  they  had  never 
claimed  or  been  allowed  any  compensation  therefor,  except  their 
actual  expenses,  in  addition  to  their  stated  salaries,  which  continued 
to  run  on  during  their  absence,  and  that  no  distinction  was  known 
or  recognized  in  this  respect  between  the  financial  and  other  divisions 
of  the  department;  that  during  his  treasurership  the  defendant  had 
made  no  claim  for  commissions  on  the  loans  aforesaid  made  by  him ; 
that  his  predecessor  in  charge  of  the  financial  department  was  the 
first  assistant  postmaster-general,  who  held  the  office  during  several 
years,  down  to  March,  1843,  and  during  that  time,  by  direction  of 
the  postmaster-general,  negotiated  with  distant  banks  for  permission 
to  make  two  over-drafts,  of  $50,000  each,  for  which  interest  was  to 
be  allowed,  and  which  were  to  be  repaid  by  deposits  of  the  revenues 
of  the  department,  as  collected ;  that  he  rendered  these  services,  as 
essential  portions  of  his  duties,  under  charge  of  the  financial  division 
of  the  department,  and  never  expected  to  receive  any  compensation 
therefor  beyond  his  regular  salary ;  that  no  other  loans  are  known 
to  have  been  negotiated  by  the  department,  nor  are  commissions 
known  to  have  been  allowed  to  officers  of  the  department  for  any 
special  services  rendered  by  them  for  the  department;  and  further 
offered  evidence  to  prove,  that  in  the  treasury  department  the  con- 
tingent expenses  and  salaries  of  officers,  amounting  to  the  monthly 
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Stun  of  (70,000^  were  always  disbursed  by  officers  of  the  treasury 
assigned  to  the  duty,  in  addition  to  their  ordinary  duties,  without  any 
charge  or  claim  of  extra  compensation  ;  and  that  officers  of  this  de- 
partment were  sent  on  missions  to  New  York  connected  with  public 
loans,  and  were  never  allowed  any  compensation  beyond  their  ex- 
penses. 

"And  the  defendant  further  gave  evidence  tending  to  prove,  that 
the  arrangement  made  for  the  overdrawing  of  the  (50,000,  made 
by  the  first  assistant  postmaster-general,  was  performed 
•through  the  instrumentality  of  an  agent  in  New  York,  [•496] 
acting  under  instructions  from  said  assistant ;  that  it  was 
not  regarded  as  a  loan,  but  as  an  agreement,  upon  the  promise  of 
regular  deposits,  sometimes  leaving  large  balances  in  favor  of  the 
government  to  meet  and  pay  the  drafts  of  the  department,  in  case  no 
funds  belonging  to  it  were  at  the  time  in  deposit,  to  the  extent  of 
$50,000 ;  that  the  defendant  had  made  similar  arrangements  for  the 
department  with  other  banks,  at  different  times,  to  the  amount  of 
(500,000,  and  had  never  claimed  compensation  for  this  as  an  extra 
service,  or  received  any  such  compensation  therefor. 

"  Upon  the  whole  of  the  evidence,  so  given  by  the  parties  respec- 
tively, the  counsel  for  the  United  States  prayed  the  court  to  instruct 
the  jury  as  follows,  namely  :  That  on  the  whole  of  said  evidence,  if 
believed  by  the  jury,  the  plaintiffs  are  entitled  to  recover  the  said 
sum  of  (2,500,  and  that  defendant  is  not  entitled  to  set  off  against 
that  item  any  value  of  his  services  in  negotiating  said  loans,  or  for 
the  disbursement  of  the  contingent  fund,  as  claimed  by  him  in  his 
said  account.  To  the  giving  of  which  instruction,  the  defendant,  by 
his  counsel,  objected,  but  the  court  overruled  the  objection,  and  gave 
the  instruction  as  prayed;  to  which  ruling  of  the  court  the  defendant 
excepted." 

The  inquiries  arising  upon  this  record  involve,  to  some  extent,  an 
examination  of  the  powers  and  duties  of  the  postmaster-general  in 
the  administration  of  his  office,  and  embrace  also  a  construction  of 
the  17th  section  of  the  statute  of  July  2, 1836,  with  respect  to  the 
directions  to  the  postmaster-general  to  prosecute  for  any  of  the  delin- 
quencies or  misfeasances  enumerated  in  that  section;  they  imply, 
moreover,  an  examination  on  the  part  of  this  court  as  to  how  far  the 
acts  of  the  defendant  below,  as  characterized  by  the  proofs  on  the 
record,  fall  within  either  category  of  a  payment  out  of  the  funds  of 
the  post-office  department  under  pretence  of  services  which  have  not 
been  performed, — or  of  an  allowance  for  services  actually  performed, 
exceeding  the  compensation  permitted  by  law,  —  or  of  money  paid 
over  to  a  person  in  consequence  of  firaudulent  representations, — or 
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by  mistake,  or  collusioiii  or  miscondact  of  any  officer  or  dark  of  the 
department. 

Without  undertaking,  in  the  solution  of  these  inquiries,  to  define 
with  perfect  exactness  the  powers  of  the  postmaster-general,  or  to 
deny  or  affirm  any  implied  general  power  in  that  officer  to  make 
loans  on  the  credit  or  responsibility.of  the  government,  we  think  it 
may  be  safely  assumed  that  such  a  power  is  vested  in  that 
f  *  497  ]  officer,  must  be  limited  to  acts  inseparable  *from  the  exigen- 
cies of  the  department  over  which  he  presides ;  acts  neces- 
sarily incident  to  its  regular,  legitimate  operations.  It  never  can  be 
extended  to  a  right  in  the  postmaster-general,  at  his  discretion,  to 
contract  loans,  or  to  borrow  money  upon  mere  calculations  of  con- 
tingent or  speculative  advantage  to  the  department ;  much  less  can 
it  embrace  the  right  in  this  officer  to  deal  ad  libitum  in  stocks,  or 
bonds,  or  evidences  of  debt,  or  in  certificates  of  deposit,  either  with 
corporations  or  individuals,  when  these  subjects  of  traffic  can  in  no- 
wise be  connected  with  the  necessary  or  beneficial  operations  of  the 
department,  nor  can,  indeed,  be  in  any  sense  connected  with  that 
department,  except  to  render  the  latter  a  guarantee  for  the  profit  of 
others,  with  whom  such  transactions  may  take  place. 

Under  the  principles  here  assumed,  and  which  are  deemed  by  this 
court  to  be  undeniable,  let  us  look  more  nearly  at  this  payment  of 
02,088.61,  made  by  order  of  the  postmaster-general,  to  the  defendant, 
and  at  the  circumstances  under  which  it  was  made,  in  order  to  ascer- 
tain how  far  such  payment,  and  the  retention  of  the  amount  by  the 
defendant,  are  warranted  by  these  principles.  It  should  here  be  borne 
in  mind,  that  for  some  time  previously,  and  to  a  period  of  nearly 
eleven  months  after  the  failure  of  the  Bank  of  Maryland,  the  de- 
fendant was  not  only  the  chief  derjc,  but  the  treasurer  of  the  post- 
office  department.  He  was,  therefore,  necessarily  acquainted,  not 
only  with  the  internal  details  of  the  department,  and  clothed  with  the 
control  of  its  pecuniary  operations,  but  was  also  acquainted  with  the 
condition  and  character  of  those  from  whom  loans  to  the  department 
were  obtained ;  indeed,  he  assumes  much  credit  to  himself  for  this 
knowledge,  and  his  acts  based  upon  it,  and  makes  them  in  part  the 
foundation  of  his  claim  for  commissions  on  the  moneys  he  had  nego- 
tiated. But  in  addition  to  this  implication,  it  is  stated  in  the  proofs 
that  the  post-office  department  was  informed,  in  March,  1834,  of  the 
failure  of  the  Bank  of  Meuryland ;  and  that  as  early  as  the  8th  of 
April  following,  both  the  department  and  the  defendant  were  notified 
of  the  assignment  to  the  Union  Bank  of  the  post-office  certificates 
for  $50,000.  However  possible  it  may  be  that  the  head  of  the  depart- 
ment  remained  individually  ignorant  of  the  several  occurrences  above 
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mentioned,  ibey  warrant  a  fSedr,  nay,  a  necessary,  legal  ccmduBion  to 
affect  him  with  every  consequence  deducible  from  facts  which  it  was 
within  the  range  of  his  duty  to  know.  But  whatever  suppositions 
may  be  indulged  with  respect  to  the  head  of  the  department,  they 
cannot  avert  from  the  defendant  the  consequences  of  acts 
notoriously,  designedly,  and  personally  performed  by  *  him-  [  *  498  ] 
self.  Thus  situated,  under  these  striking  facU  and  circum- 
stances, being  still  the  chief  clerk  and  treasurer  of  the  department, 
with  full  knowledge  of  the  failure  of  the  Bank  of  Maryland,  and  of 
the  transfer  to  the  Union  Bank  of  the  certificates  of  debt  for  $50,000, 
the  defendant  himself  withdraws  his  depreciated  certificate  of  deposit 
from  the  insolvent  Bank  of  Maryland,  and  on  the  9th  day  of  Sep- 
tember, 1834,  more  than  five  months  after  the  failure  of  that  bank, 
transfers  it,  with  the  interest  which  had  accrued  thereon,  to  the  post- 
office  department  at  par.  It  is  true  he  does  not  sign  the  order  for  the 
payment  to  himself,  for  he  had  a  few  days  previously  withdrawn  from 
his  situation  in  the  department ;  but  he  obtained  from  the  postmaster* 
general  a  requisition  on  the  acting  treasurer  of  the  department  for 
payment,  and  obtained,  on  the  19th  of  February,  1835,  a  check  from 
that  acting  treasurer  for  the  amount  of  his  depreciated  certificate, 
with  the  interest  thereon,  at  par,  and  received  payment  at  that  rate. 
Upon  considering  the  position  laid  down  by  the  circuit  court,  that 
this  transaction  was  within  the  scope  of  the  official  authority  of  the 
postmaster-general,  we  are  irresistibly  led  to  inquire.  What  could 
have  been  its  object  ?  Ck)uld  this  possibly  have  been  to  improve  the 
credit  or  to  facilitate  the  operations  of  the  department  ?  If  so,  how 
could  either  of  these  ends  be  promoted  by  wasting  the  money  of  the 
government,  that  it  might  become  the  holder  of  a  claim  upon  a  noto- 
riously insolvent  corporation  ?  Could  the  object  have  been  to  possess 
a  set-off  against  the  claims  held  by  the  Union  Bank  ?  If  so,  then 
surely  the  defendant  should  have  been  allowed  nothing  beyond  the 
value  of  the  certificate  procured  from  him,  and  that  was  literally 
nothing.  If  we  could  impute  to  the  head  of  the  department  the  de- 
sign to  favor  a  subaltern  in  office,  this  too  would  be  equally  irregular 
and  inadmissible  with  either  of  the  solutions  above  suggested.  In 
no  view  of  this  transaction  have  we  been  able  to  regard  it  as  falling 
within  the  scope  of  the  postmaster-general's  authority.  On  the  con- 
trary, it  has  appeared  to  us  as  illegal  and  irregular,  and,  so  far  as  the 
head  of  the  department  was  concerned,  as  perhaps  flowing  either 
from  want  of  information,  or  from  the*absence  of  vigilant  personal 
supervision  of  the  details  of  office,  and  of  the  conduct  of  inferior 
agents.  But  whatever  may  be  the  true  explanation  of  the  course  of 
the  postmaster-general,  that  explanation  can  have  no  bearing  in  jus- 
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tificatioa  of  the  conduct  of  the  defendant,  or  in  support  of  his  preten- 
sion to  withhold  from  the  government  the  amount  paid  for  his  certif- 
icate. As  the  immediate  actor  throughout  this  transaction,  giving  it 
form  and  direction  in  all  its  progress,  he  could  not  but  know 
[  *  499  ]  the  *  right  in  which  he  held  the  certificate  of  deposit  in  the 
Bank  of  Maryland  He  could  not  but  know  the  failure  of 
that  bank,  and  the  consequent  worthlessness  of  the  certificate  held  by 
him,  and  the  injustice  and  fraud  of  the  contrivance  by  which  he 
palmed  that  certificate  upon  the  government,  and  obtained  thereby 
the  amount  of  it  at  par.  In  this  view  of  the  transaction,  we  consider 
the  payment  to  the  defendant  of  the  sum  of  ^2,088.61,  by  direction 
of  the  postmaster-general,  as  illegal  and  void,  and  the  case  of  the 
defendant  as  coming  regularly  within  the  meaning  of  the  provision, 
which  is  mandatory  in  directing  proceedings  like  the  present  for  the 
recovery  of  moneys  of  the  department  that  have  been  paid  over  to 
any  person  in  consequence  of  fraudulent  representations,  or  by  mis- 
take or  misconduct  of  any  officer  or  clerk  of  the  department,  and, 
therefore,  as  rendering  the  defendant  liable  to  refund  the  amount  so 
paid  to  him,  with  interest  thereon. 

In  the  decision  of  the  circuit  court  upon  the  prayer  to  the  second 
bill  of  exceptions,  sealed  at  the  instance  of  the  defendant  below,  this 
court  can  perceive  no  error.  Upon  adverting  to  the  printed  rules  and 
regulations  for  the  government  of  the  post-office  department  adopted 
on  the  4th  of  March,  1833,  and  referred  to  in  the  defendant's  excep- 
tion, we  find  in  the  eighth  rule  the  following  provision :  '^  The  third 
division  will  be  that  of  finance,  under  the  superintendence  of  the 
chief  clerk,  Obadiah  B.  Brown,  who  shall  be  treasurer  of  the  depart- 
ment. There  shall  be  under  his  control  the  book-keeper's,  the  solici- 
tor's office,  and  the  pay  office." 

The  language  of  this  rule,  if  standing  singly,  must  be  understood 
as  sufficiently  comprehensive  to  embrace  every  thing  relating  to  finance 
—  to  the  fiscal  concerns  of  the  department ;  and  it  must  be  perceived, 
too,  that  all  the  functions  and  duties  comprehended  within  this  rule, 
are  attached  to  the  office  of  chief  derk.  It  is  as  chief  clerk,  and  by 
virtue  of  his  office  of  chief  derk,  that  the  entire  subject  of  finance  and 
financial  administration  is  devolved  on  him.  The  only  singularity 
marking  this  arrangement  is  the  fact  of  its  associating  the  powers 
and  duties  created  by  it  peculiarly  with  this  defendant  individually, 
by  declaring  that  the  division  of  finance  shall  be  under  the  superin- 
tendence of  the  chief  clerk,  O.  B.  Brown. 

But  beyond  this  general  provision,  contained  in  rule  eighth  of  the 
post-office  regulations,  it  will  be  found  on  examination  that  the  whole 
of  the  remaining  rules,  extending  to  number  twenty-four,  are  made 


DECEMBER  TERM,    1849.  US 


United  States  «.  Brown.    9  H. 


up  of  a  detail  of  duties  to  be  performed  with  respect  to  receipts, 
deposits  of  money,  payments  and  disbm^ements,  by  this 
treasurer,  so  constituted  in  virtue  of  his  *  office  of  chief  [  *  500  ^ 
clerk ;  for  which  last  office  he  received  a  stated  salary.     By 
what  course  of  reasoning,  then,  it  could  be  shown  that  the  peculiar 
or  appropriate  duties  of  this  officer  were  not  his  duties,  but  were  per- 
formed by  him  in  lieu  of  some  other  agent,  and  became,  therefore,  the 
foundation  for  extra  compensation,  this  court  are  unable  to  compre- 
hend.    Some  instances  of  extra  compensation  allowed  at  the  depart- 
ment, have  been  adduced  in  support  of  the  claim  of  the  defendant  to 
conunissions  in  this  case,  and  several  authorities  have  been  cited  from 
thi^  court,  which  are  supposed  to  tend  to  its  establishment     With 
respect  to  th^  former,  this  court  cannot  consider  them  as  entitled  to 
the  smallest  weight ;  we  feel  bound  to  regard  them  as  wholly  irreg- 
ular, and  as  examples  rather  to  be  censured  and  shunned,  than  as 
precedents  to  be  approved  and  followed.     Between  the  cases  of  The 
United  States  v.  Ripley,?  Pet.  18, of  The  United  States  v,  Macdaniel, 
7  Pet  1,  of  the  same  v.  Pillebrown,  7  Pet  28,  relied  on  for  the 
defendant,  and  that  now  before  us,  we  can  discern  an  obvious  distinc- 
tion.    Without  undertaking  here  to  discuss  the  force  of  those  decis- 
ions as  authority  upon  this  question,  we  may.  safely  say  that  they 
were  commended  to  the  judgment  of  this  court  by  the  conviction  that 
they  were  founded  on  services  which  appertained  not  to  the  regular 
official  stations  and  duties  of  the  claimants,  —  services,  too,  actually 
performed,  and  untinged  by  any  hue  or  shade  of  contrivance  or  mala 
fides^  and  really  beneficial  in  their  character  to  those  for  whom  they 
were  performed.     We  deem  it  unnecessary  further  particularly  to 
contrast  those  claims  with  that  of  the  defendant  in  the  case  before 
us.     But  whatever  may  have  been  understood  to  be  decided,  or  what- 
ever may  in  truth  have  been  decided,  by  the  cases  above  mentioned, 
the  principles  established  by  thb  court  in  the  decisions  of  Gratiot  v. 
The  United  States,  4  How.  80,  and  of  The  United  States  v.  Bu- 
chanan, 8  How.  83,  decided  during  the  present  term  of  this  court,  we 
consider  as  furnishing  the  true  rule  as  to  allowances  for  extra  services ; 
by  that  rule,  we  conceive  that  the  pretension  of  the  defendant  to 
commissions  on  loans,  as  set  forth  in  the  proceedings  in  this  case, 
must  be  utterly  condemned.     This  court,  therefore,  approving  of  so 
much  of  the  decision  of  the  circuit  court  as  disallowed  those  commis- 
sions, do  hereby  adjudge  that  the  writ  of  error  of  the  defendant  below 
to  this  decision,  be  dismissed ;  and  disapproving  as  erroneous  so  much 
of  the  judgment  of  the  circuit  court  as  authorizes  the  said  defendant 
to  claim  against  the  United  States  the  amount  of  the  certificate  of 
deposit  from  the  Bank  of  Maryland,  transferred  by  him  to  the  post- 
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office  department,  we  hereby  adjudge  and  order  that  Has 
[  *  501  ]   judgment  be  reversed,  and  that  this  *  cause  be  remanded  to 

the  circuit  court,  to  be  proceeded  in  conformably  with  the 
principles  herein  above  declared. 


The  United  States,  Plaintiffs  in  Error,  v.  John  S.  Roberts  and 
James  F.  Reed,  Survivors  of  James  Adams. 

9  H.  501. 

Whdre  a  postmaster  relied  on  a  payment  alleged  to  have  been  made  by  him  to  a  mail  con- 
tractor, but  had  not  obeerved  the  regulations  of  the  department  as  to  the  mode  of  payment, 
Um  receipts  to  be  taken,  or  the  notices  to  be  given  to  the  department,  and  the  contractor 
had  not  been  charged  with  the  alleged  payment  on  the  settlement  of  his  account  with  the 
department.  Hidd^  it  could  not  be  allowed  as  a  credit  to  the  postmaster,  in  an  action 
against  him  and  his  sureties  on  his  official  bond. 

Under  the  82d  section  of  the  act  of  March  S,  1825,  (4  Stats,  at  Large,  112,)  as  well  as  under 
tfie  instruction  of  the  postmaster-general,  a  postmaster,  who  leaves  his  office  in  a  current 
quarter,  is  liable  to  a  double  charge,  if  he  fail  to  render  his  account  for  the  space  of  one 
month  after  the  expiration  of  the  quarter. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Illinois,  in  an  action  against  Roberts  and  his  sureties,  on  his  bond  as 
a  postmaster.    The  prayers  and  refusals  on  which  the  decision  turned, 

were  as  follows :  — 
[•514]  *1.  If  the  jury  believe  from  the  evidence,  that  the  said 
John  S.  Roberts  continued  to  hold  and  exercise  the  office 
of  postmaster  at  Springfield,  in  the  State  of  Illinois,  firom  the  date  of 
the  said  bond^  upon  which  this  suit  is  brought,  until  the  7th  day  of 
February,  1841,  and  then  went  out  of  office,  and  that  he  neglected  to 
render  his  accounts,  as  such  postmaster  as  aforesaid,  for  the  period 
from  October  1,  1840,  to  February  7,  1841,  inclusive,  within  one 
month  after  the  time,  and  in  the  form  and  manner  prescribed  by  law, 
and  by  the  postmaster-general's  instructions  conformable  therewith, 
or  at  any  subsequent  time,  then  the  plaintiffs  are  entitled  to  recover 
double  the  value  of  the  postages  which  arose  at  the  same  office  in 
an  equal  portion  of  time  previous  thereto,  amounting  to  the  sum  of 
02,852.72,  as  certified  by  the  auditor  of  the  treasury  for  the  post- 
office  department  in  his  certified  statement  of  the  account 
[•515]  of  the  said  *John  S.  Roberts,  as  postmaster  as  aforesaid; 
which  said  instruction  was  refused  to  be  given  by  the  court 
5.  The  defendants  in  this  cause  are  not  entitled  to  a  credit  for  the 
amount  of  the  receipt  of  01,731.39,  executed  by  Robert  Allen,  the 
money  mentioned  in  said  receipt  having  been  paid  without  authority, 
and  in  violation  of  the  insiructions  of  the  postmaster-general ;  which 
said  instruction  was  refused  to  be  given  by  the  court. 
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6.  The  said  defendants  aie  not  entitled  to  a  credit  for  the  said 
leceipt  of  the  said  Robert  Allen,  unless  the  said  receipt,  or  the  dapli- 
cate  thereof,  was  sent  by  the  next  mail,  or  within  a  reasonable  time 
after  it  was  executed,  to  the  auditor  of  the  post-office  department. 

7.  If  the  said  receipt,  or  the  duplicate  thereof^  was  not  sent  to  the 
auditor  of  the  post-office  department  until  more  than  a  year  after 
its  execution,  and  until  after  the  statement  and  adjustment  of  the 
accounts  of  the  said  Robert  Allen,  as  contractor,  at  the  post-office 
department,  as  annexed  to  the  depositions  of  Thomas  A.  Scott  and 
Pteter  6.  Washington,  the  defendants  are  not  entitled  to  a  credit 
or  allowanee  for  the  said  sum  of  money  mentioned  in  said  receipt 

JohnsoUj  (attorney-general,)  for  the  United  States. 

No  counsel  contrd. 

*  Waynb,  J.,  delivered  the  opinion  of  the  court  [  *  617  ] 

There  cannot  be  either  security  or  efficiency  in  the  busi- 
ness of  the  post-office  department,  unless  its  receipts  and  disburse- 
ments are  made  upon  a  fixed  plan*  It  must  be  executed,  too,  with 
uniformity  and  rigor.  The  duties  of  its  officers  must  be  definitely 
prescribed  and  enforced  without  relaxation.  Nor  will  there  be  either 
safety  or  justice  for  the  country,  if  the  forms  enjoined  for  receiving 
and  paying  money  are  permitted  to  be  disregarded  by  its  deputies. 
The  establishment  under  our  system  must  be  made  to  support  itself. 

It  is  extended  firom  day  to  day  into  territories,  late  wildernesses, 
and  firom  place  to  place  in  and  beyond  them,  through  prairies,  swamps, 
and  marshes,  without  any  other, trail  than  those  of  the  first  wheels 
that  passed  over  them.  In  the  settled  parts  of  the  country,  new 
routes,  changes  of  routes,  increase  of  speed  in  conveyances, 
and  new  conveyances,  are  daily  demanded  *to  meet  the  [  *518  ] 
conveniences  and  the  wants  of  our  almost  incalculable  in- 
ternal commerce.  Neither  the  cost  of  them  nor  the  revenue  can  be 
anticipated.  Sleepless  vigilance  in  its  chief,  sleepless  devotion  to  its 
business,  aided  by  the  unremitting  industry  and  intelligence  of  his 
assistants  in  the  department,  can  only  meet  their  responsibility,  as 
that  is  estimated  by  public  expectation. 

Such  is  the  conviction  of  every  one  who  has  ever  had  any  connec- 
tion with  the  department,  or  of  any  one  who  has  looked  into  its 
operations  as  a  point  of  liberal  inquiry.  Its  deputies  and  agents  in 
every  branch  of  its  business  see  and  feel  the  necessity  of  conformity 
to  the  rules  prescribing  their  separate  duties.  Postmasters  in  the 
moat  limited  offices,  and  contractors  for  the  smaller  or  larger  routes, 
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have  found  that  their  best  security  for  the  preservation  of  their  rela- 
tions to  each  other  and  to  the  department  is  a  stri<?t  compliance  with 
its  instructions.  Several  of  them,  acting  in  this  spirit  of  subordina- 
tion, have  honorably  connected  themselves  with  the  department,  in 
the  estimation  of  the  public 

Congress  has  legislated  in  such  a  spirit.  From  the  beginning  of 
its  legislation  to  the  act  of  March,  1825,  reducing  into  one  act  all 
that  had  been  previously  passed,  large  duties  were  imposed  upon  the 
postmaster-general,  and  there  was  given  to  him  a  large  discretion. 

K  looked  at  in  detail,  it  is  almost  remarkable  that  any  one  could 
be  found  to  undertake  them  with  the  hope  of  discharging  both  ac- 
ceptably. It  has  been  done,  however,  and  the  country  enjoys  the 
benefit. 

But  it  became  necessary,  from  the  enlargement  of  the  business  of 
the  department,  to  change  its  organization,  and  to  provide  a  more 
effectual  system  for  the  settlement  of  its  accounts.  It  was  done  by 
the  act  of  1836.  By  the  9th  section'  of  that  act,  the  postmaster- 
general  is  authorized  to  give  instructions  to  postmasters  for  account- 
ing and  disbursing.  The  32d  section  of  the  act  of  1825  is,  that  if 
any  postmaster  shall  neglect  to  render  his  account  for  one  month 
after  the  time,  and  in  the  form  and  manner  prescribed  by  law,  and 
by  the  postmaster-general's  instructions  conformable  therewith,  he 
shall  forfeit  double  the  value  of  the  postages  which  shall  have  arisen 
at  the  same  office  in  any  equal  portion  of  time,  previous  or  subse- 
quent thereto  ;  or  in  case  no  account  shall  have  been  rendered  at  the 
time  of  the  trial  of  such  case,  then  such  sum'  as  the  court  and  jury 
shall  estimate  as  equivalent  thereto. 

In  this  case,  Roberts  was  the  postmaster ;  Adams  and  Reed  were 
his  securities.  The  postmaster-general  sent  to  the  former 
[  'SIO  ]  *  instructions  how  he  was  to  account,  and  very  precise  direc- 
tions for  paying  contractors.  They  were  the  same  as  are 
sent  to  all  postmasters,  except  as  to  the  contractor  to  whom  money 
was  to  be  paid.  Blank  forms  of  orders  and  receipts  were  annexed 
for  every  collection.  The  order  in  the  instructions  is :  "  These  forms, 
and  no  others,  must  be  used  in  your  payments  to  contractors."  If 
the  contractor  called  in  person,  no  order  was  necessary.  Two  re- 
ceipts, in  that  case,  were  to  be  kept  in  the  form  prescribed,  one  of 
which  the  postmaster  was  to  keep,  and  the  other  is  directed  to  be 
sent  by  the  next  mail  to  the  auditor  for  the  post-office  department. 
Roberts  was  further  instructed,  that,  if  any  other  person  caUs  for  the 
money  as  the  agent  of  the  contractor,  he  must  produce  two  orders  in 
the  prescribed  form,  signed  by  the  contractor,  with  blank  receipts  an- 
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nexed.  After  the  agent  was  paid,  both  receipts  were  to  be  filled  np 
and  signed.  Both  were  to  be  left  with  the  postmaster,  one  of  which 
was  to  be  forthwith  sent  to  the  auditor  of  the  department  He  was 
told  that  these  claims  and  orders  could  not  be  sold,  negotiated,  or 
transferred ;  that  no  credit  would  be  allowed  him  for  any  payment 
to  any  other  person  than  the  contractor  or  the  person  named  in  bis 
order,  &c.  &c.,  nor  unless  the  receipt  be  dated  on  the  day  when  the 
money  is  paid.  In  his  official  bond,  among  others, —  and  it  is  the 
first  of  his  covenants, —  he  binds  himself  to  execute  the  duties  of  his 
office  according  to  law  and  the  instructions  of  the  postmaster-general, 
and  faithfully,  once  in  three  months,  or  oftener  if  required,  to  render 
accounts  of  his  receipts  and  expenditures  as  postmaster  to  the  post- 
office  department;  that  he  shall  faithfully  account,  in  the  manner 
directed  by  the  postmaster-^neral,  for  all  moneys,  bills,  bonds,  notes, 
receipts,  and  other  vouchers,  which  he  shall  receive  as  agent  for  the 
department. 

Thus  instructed,  forewarned,  and  bound,  we  can  scarcely  account 
for  Mr.  Roberts's  disregard  of  his  corresponding  obligation  otherwise 
than  that  it  was  wilfully  done.  He  failed  to  account  for  the  time 
stated  in  the  record,  and  he  claims  in  this  suit,  as  an  offset  against 
the  demand  of  the  United  States,  payments  which  he  says  were  made 
to  Allen,  the  contractor,  contrary  to  his  instructions,  which  the  de- 
partment had  not  any  knowledge  of  for  two  years  after  the  date  of 
his  receipt  from  Allen,  and  for  which  amount  Allen  gave  no  credit 
when  his  accounts  were  finaUy  settled  at  the  department.  Such  is 
the  proof  in  the  case.  Upon  the  trial,  when  the  evidence  on  both 
sides  had  been  closed,  the  counsel  for  the  United  States  asked  that 
the  jury  might  be  instructed,  if  they  believed  the  evidence  in  the 
case,  that  the  defendant  was  liable  for  the  amount  which 
be  *said  had  been  paid  by  him  to  AUen,  and  that  the  [  *520  ] 
United  States  were  entitled  to  double  the  amount  of  the 
postages  which  had  accrued  and  been  returned  as  the  amount  from 
the  1st  of  July  to  the  30th  of  September,  for  the  next  quarter,  end- 
ing on  the  last  day  of  December,  for  which  Roberts  did  not  make  a 
return ;  and  at  that  rate  for  so  much  of  the  next  quarter  as  the  de- 
fendant remained  in  office,  for  which  also  he  had  failed  to  make  a 
return. 

In  respect  to  the  money  said  to  have  been  paid  to  Allen,  there  is 
not  a  fact  in  the  cause  which  can  raise  even  a  remote  equity  for  its 
allowance.  The  facts  are  all  the  other  way.  There  was  a  violation 
of  official  duty  in  making  them,  if  such  payments  were  ever  really 
made  for  the  purpose  stated,  unfairness  in  dealing,  no  credit  having 
been  given  for  the  amount  when  Allen's  account  was  settled  at  the 
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department,  and  a  very  wrong  apprehension  of  right  by  the  defend- 
ant, in  his  claiming  to  be  paid  to  him  a  smn  for  wfaioh  he  bad  sab- 
jected  the  United  States  to  a  loss  by  an  inexcusable  disregard  of  his 
instractions  as  to  the  manner  alone  in  which  he  was  permitted  to 
pay  money  to  a  coniaractor.     As  to  the  double  charge  for  postage  in 
the  accoont  rendered  against  him,  we  think  the  calculation  and  the 
time  for  whidh  it  is  made  was  properly  done  by  Mr.  Whittlesey,  the 
then  auditor  of  the  treasury  for  the  post-office  department.     For  the 
entire  quarter  unaccounted  for,  there  cannot  be  a  doubt.     There 
ought  not  to  be  any  for  the  portion  of  the  next  quarter.     His  obliga- 
tion to  account  for  and  to  pay  both  cannot  be  denied.     It  is  admit- 
ted it  was  his  duty  to  return  for  an  entire  quarter,  under  the  instruc- 
tions of  the  postmaster-general.     It  is  equally  plain  that,  under  the 
32d  section  of  the  act  of  1825,  if  a  postmaster  shall  neglect  to  render 
his  account  for  one  month  after  the  time,  and  in  the  form  and  man- 
ner prescribed  by  law,  he  becomes  liable  to  a  double  charge,  accord- 
ing to  the  manner  stated  in  that  section.     Then  the  only  question  is, 
whether  that  obligation  to  make  a  return  is  not  as  binding  upon  a 
postmaster  who  leaves  office  between  the  beginning  and  end  of  a 
quarter,  as  it  is  upon  one  who  shall  leave  office  at  the  end  of  a  quar- 
ter.    Is  he  not  bound  to  make  a  return  within  one  month  after  the 
expiration  of  the  quarter,  though  he  has  been  in  office  only  for  a  part 
of  it  ?     By  the  instructions  of  the  postmaster-general,  he  ought  to 
have  done  so  within  two  days  after  the  expiration  of  his  quarter. 
Now,  whether  the  instruction  or  the  law  applies  to  the  obligation  is 
not  material.     Under  the  law,  and  without  the  instruction,  the  liabil- 
ity is  incurred.    But  if  the  case  is  put  under  the  instruction 
[  *521  ]    alone,  we  think  the  fair  interpretation  of  it  is,  *that  it  com- 
prehends any  time  less  than  a  quarter,  as  well  as  an  entire 
quarter.     This  construction  may  be  made  from  its  terms.    The  post- 
master is  required  to  have  the  balance  due  by  him  ready  to  be  paid 
on  demand  at  the  end  of  each  quarter.    He  is,  by  the  instructions,  to 
make  a  return  of  what  that  amount  is  two  days  after  the  expiration 
of  the  quarter.     If  he  is  not  ready  to  pay,  and  neglects  to  make  his 
return,  and  says  he  is  not  bound  to  do  either  because  his  office  ter- 
minated before  the  expiration  of  a  quarter,  does  he  not  disregard  the 
instruction  as  to  what  he  has  received  ?     If  his  neglect  to  render  his 
accounts  be  omitted  for  one  month  after  the  time,  and  in  the  form 
and  manner  prescribed  by  law,  it  cannot  be  said  he  has  not  subjected 
himself  to  the  penalty  of  a  double  charge,  to  be  proportioned  by  what 
may  have  been  received  at  his  office  in  any  equal  time  previous  or 
subsequent  thereto.     Nor  can  it  be  said,  because  no  account  was 
rendered  in  this  instance,  that  there  was  no  datum  for  such  a  ( alcu- 
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lation  to  be  made,  or  that  he  was  only  liable  to  pay  such  an  amount 
88  a  comrt  and  jniy  may  find,  upon  other  evidence,  to  be  an  eqaiva^ 
lent  to  the  penalty  which  be  has  incurred. 

All  of  us  think  difierently.  The  court  below  having  refused  to 
give  to  the  jury  the  first,  fifth,  sixth,  and  seventh  instructions  which 
were  asked  by  the  counsel  for  the  United  States,  the  judgment  is 
reversed,  and  the  cause  will  be  remanded  for  further  proceedings,  in 
compliance  with  the  opinion  now  given* 


The  President  and  Directors  of  the  Bank  of  the  State  op 
Alabaica,  PlaintiiF  in  Error,  v.  Robert  H.  Dalton. 

9  H.  522. 

The  act  of  May  26, 1790,  (1  Stats,  at  liaige,  122J  providing  for  the  aathentlcation  of  records, 
&C.,  though  it  makes  a  judgment  regalarly  recoyered  in  another  State,  and  daljr  aaihenti- 
cased,  oonclnrive  evidence  of  an  established  demand,  as  of  the  date  of  snch  judgment,  does 
not  prevent  the  several  States  from  enacting  statutes  of  limitation,  barring  actions  on  such 
judgments  in  their  courts ;  and  the  courts  of  the  United  States,  sitting  in  a  State  where 
such  a  statute  exists,  must  apply  it,  in  an  action  at  law. 

The  court  cannot  ingraft,  on  a  statute  of  limitations,  an  exception  not  found  therein,  however 
reasonable  and  just  it  may  be. 

Error  to  the  district  court  of  the  United  States  for  the  northern 
district  of  Mississippi     The  case  is  stated  in  the  opinion  of  the  court. 

Featherston^  for  the  plaintifil 

Adorns^  contrh. 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  526  ] 

An  action  was  brought  by  the  plaintiff  to  recover  of  the 
*  defendant,  then  a  citizen  of  Mississippi,  the  sum  of  (1,844  [  *  527  ] 
debt,  and  (110  damages,  the  amount  of  a  recovery  had  in 
the  circuit  court  of  Tuscaloosa  county,  and  State  of  Alabama,  on  the 
7th  day  of  February,  1843,  by  the  plaintiff  against  the  defendant 
This  suit  was  instituted  in  the  district  court  of  the  United  States  for 
the  northern  district  of  Mississippi,  at  Pontotoc  The  writ  was 
issued  on  the  10th  day  of  November,  1846.  The  defendant,  at  the 
December  term,  1846,  pleaded  the  statute  of  limitations  of  1844, 
which  bars  (1.)  all  suits  on  judgments  recovered  within  the  State 
after  the  lapse  of  seven  years ;  and  (2.)  all  suits  on  judgments  ob« 
tained  out  of  the  State  in  six  years,  in  cases  of  judgments  thereafter 
rendered ;  and  (3.)  all  suits  on  judgments  obtained  out  of  the  State 
before  the  act  was  passed  are  barred,  unless  suit  be  brought  thereon 
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within  two  years  next  after  the  date  of  the  act     On  this  latter  pro* 
vision  the  defence  depends. 

To  this  plea  of  the  statute  of  limitations  the  plaintiff  replied,  that 
at  the  time  of  the  rendition  of  the  judgment  in  Alabama,  the  defend* 
ant  was  a  citizen  of  the  State  of  Alabama,  and  continued  so  to  be 
up  to  the  10th  of  November,  1846,  the  day  on  which  this  suit  was 
brought  To  this  replication  there  was  a  demurrer  by  the  defendant, 
which  the  court  sustained,  upon  the  ground  that  the  statute  barred 
the  action. 

It  would  seem  that  the  defendant  removed  his  domicile  from  Ala- 
bama to  Mississippi,  and  was  followed  by  the  judgment,  and  imme- 
diately sued  on  reaching  there,  as  he  does  not  call  in  question  the 
allegation  contained  in  the  declaration,  that  he  was,  when  sued,  a 
citizen  of  Mississippi. 

The  stringency  of  the  case  is,  that  the  act  of  limitations  of  Missis- 
sippi invites  to  the  State  and  protects  absconding  debtors  from  other 
States,  by  refusing  the  creditor  a  remedy  on  his  judgment,  which  is 
in  full  force  in  the  State  whence  the  debtor  absconded.  And  it  is 
insisted,  on  behalf  of  the  plaintiff,  that,  here  is  a  case  where  the  laws 
of  Mississippi  did  not  operate  on  either  party,  plaintiff  or  defendant, 
nor  on  the  foreign  judgment,  until  the  day  on  which  suit  was  brought, 
and  that  therefore  no  bar  could  be  interposed  founded  on  the  lapse 
of  time,  as  none  had  intervened. 

That  acts  of  limitation  furnish  rules  of  decision,  and  are  equally 
binding  on  the  federal  courts  as  they  are  on  state  courts,  is  not  open 
to  controversy ;  the  question  presented  is  one  of  legislative  power, 
and  not  practice. 

In  administering  justice  to  enforce  contracts  and  judgments,  the 

States  of  this  Union  act  independently  of  each  other,  and  their  courts 

are  governed  by  the  laws  and  municipal  regulations  of  that 

[  *  538  ]  *  State,  where  a  remedy  is  sought,  unless  they  are  controlled 

by  the  constitution  of  the  United  States,  or  by  laws  enacted 

under  its  authority.     And  one  question  standing  in  advance  of  others 

is,  whether  the  courts  of  Mississippi  stood  thus  controlled,  and  were 

bound  to  reject  the  defence  set  up  under  the  state  law,  because,  by 

be  supreme  laws  of  the  Union,  it  could  not  be  allowed. 

The  constitution  declares  that  '^  fall  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  State.  And  the  congress  may,  by  general  laws,  presmbe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  No  other  part  of  the  constitution  bears  on 
the  subject 

The  act  of  26th  May,  1790,  provides  the  mode  of  authentication, 
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and  then  declares,  that  ^the  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given  tc 
them  in  every  court  within  the  United  States,  as  they  have  by  l^vr  or 
usage  in  the  courts  of  the  State  from  whence  the  said  records  are  or 
shall  be  talien." 

The  legislation  of  congress  amounts  to  this,  —  that  the  judgment 
of  another  State  shall  be  record  evidence  of  the  demand,  and  that  the 
defendant,  when  sued  on  the  judgment,  cannot  go  behind  it  and  con 
trovert  the  contract,  or  other  cause  of  action,  on  which  the  judgment 
is  founded;  that  it  is  evidence  of  an  established  demand,  which, 
standing  alone,  is  conclusive  between  the  parties  to  it  This  is  the 
whole  extent  to  which  congress  has  gone.  As  to  what  farther  ^'  ef- 
fect "  congress  may  give  to  judgments  rendered  in  one  State,  and 
sued  on  in  another,  does  not  belong  to  this  inquiry :  we  have  to  deal 
with  the  law  as  we  find  it,  and  not  with  the  extent  of  power  congress 
may  have  to  legislate  further  in  this  respect.  That  the  legislation  of 
congress,  so  far  as  it  has  gone,  does  not  prevent  a  State  from  passing 
acts  of  limitation  to  bar  suits  on  judgments  rendered  in  another  State, 
is  the  setded  doctrine  of  this  court  It  was  established,  on  mature 
consideration,  in  the  case  of  McElmoyle  v.  Cohen,  13  Pet  312,  and 
to  the  reasons  given  in  support  of  this  conclusion  we  refer. 

But  the  argument  here  is,  that  the  law  of  Mississippi  carries  with 
it  an  exception,  for  the  palpable  reason  that  neither  party,  nor  the 
cause  of  action,  was  within  the  operation  of  the  act  for  a  single  day 
before  suit  was  brought 

1.  The  act  itself  makes  no  exception  in  favor  of  a  party  suing 
under  the  circumstances  of  these  plaintiffs.  So  the  supreme  court  of 
Mississippi  held  in  the  case  of  McClintock  v.  Rogers,  12  Smedes  &. 
Marsh.  702 ;  and  this  is  manifestly  true  on  the  face  of  the  act 

2.  *  The  legislature  having  made  no  exception,  the  courts  [  *  529  ] 
of  justice  can  make  none,  as  this  would  be  legislating.     In 

the  language  of  this  court,  in  the  case  of  Mclver  v,  Ragan,  2  Wheat 
29 :  "  Wherever  the  situation  of  the  party  was  such  as,  in  the  opinion 
of  the  legislature,  to  furnish  a  motive  for  excepting  him  from  the 
operation  of  the  law,  the  legislature  has  made  the  exception,  and  it 
would  be  going  far  for  this  court  to  add  to  those  exceptions."  The 
rule  is  established  beyond  controversy.  It  was  so  held  by  the  su- 
preme court  of  New  York,  in  Troup  u.  Smith,  20  Johns.  33 ;  and 
again  in  Callis  v,  Waddy,  2  Munf.  511,  by  the  court  of  appeals  of 
Virginia;  and  also  in  Hamilton  v.  Smith,  3  Murph.  115,  by  the 
supreme  court  of  North  Carolina ;  and  in  Cocke  and  Jack  v,  McOin« 
nis.  Mart  &  Yerg.  361,  in  the  Bupreme  court  of  Tennessee.  Nor 
are  we  aware  that,  at  this  time,  the  reverse  is  held  in  any  State  of 
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this  Union.  It  is  the  doctrine  maintained  in  Stowell  v.  Zouchf 
found  in  Flowden'a  Reports,  353,  and  not  departed  from  by.  tiie 
English  courts,  even  in  cases  of  civil  war,  when  the  courts  of  justice 
were  closed  and  no  suit  could  be  brought. 

In  the  first  place,  as  the  act  of  limitations  of  Mississippi  has  no 
exception  that  the  plaintiff  can  set  up,  and  as  none  can  be  implied 
bjthe  courts  of  justice;  and  secondly,  as  the  state  law  is  not  op- 
posed to  the  constitution  of  the  United  States  or  to  the  act  of  con- 
gress of  1790,  it  is  our  duty  to  affirm  the  judgment. 

The  case  of  Dulles,  Wilcox,  and  Welsh  against  Richard  S.  Jones, 
(No.  108,)  being  in  all  its  features  like  the  one  next  above,  the  judg- 
ment therein  is  also  affirmed,  for  the  reasons  stated  in  the  foregoing 
opinion. 

9H.580;  6WaL5l2. 


Henry  M.  Batard,  Plaintiff  in  Error,  v.  Israel  Lombard  and 

Charles  O.  Whitmore. 

9  H.  530. 

Where  the  circait  conrt  of  the  United  States,  for  the  eastern  district  of  Pennsylvania,  pro- 
ceeding according  to  the  practice  in  that  State,  adjudicated  sammarily  on  the  conflicting 

'  claims  of  creditors,  by  reason  of  judgment  liens,  on  property  sold  bj  the  marshal,  the 
proceeds  whereof  had  been  paid  into  coart — hdd,  that  neither  npon  a  writ  of  error,  nor 
by  an  appeal,  could  this  court  review  such  decision. 

The  case  is  stated  in  the  opinion  of  the  court 

Brewster  J  for  the  plaintLC 

John  M.  Read,  contra. 

[  •  548  ]      •  Grier,  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  brought  here,  both  by  writ  of  error 
and  appeal,  for  the  purpose  of  reviewing  the  decision  of  the  circuit 
court  for  the  eastern  district  of  Pennsylvania,  with  respect  to  the 
lien  of  judgments  obtained  in  that  court  But  as  we  are  of  opinion 
that  the  ruling  of  the  circuit  court  on  this  subject  is  not 
[  •  549  ]  properly  before  us  on  the  record,  we  cannot  consent  to  •vol- 
unteer an  expression  of  our  judgment  upon  it,  however 
much  it  may  be  desired  by  the  parties. 

A  brief  statement  of  the  history  of  the  case,  and  of  the  peculiar 
practice  of  the  courts  of  Pennsylvania  on  this  subject,  will  make  it 
apparent  that  the  decision  of  the  court  below  involving  this  ques- 
tion is  not  properly  before  us,  either  by  the  appeal  or  the  writ  of 
error. 
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The  reoofd  shows,  that  Lombard  and  Whitmore  obtained  a  judg- 
meirt  against  Bayard,  the  nominal  plaintiff  in  error  in  this  case,  on  a 
bond  for  $62,420,  conditioned  for  the  payment  of  $31,210.  An 
execution  on  this  judgment  was  issued,  returnable  to  April  term, 
1846,  on  which  the  marshal  returned  a  levy  on  certain  lands  of  the 
defendant  situate  in  Lancaster  county,  and  within  the  eastern  dis- 
trict of  Pennsylvania.  An  inquisition  was  held,  and  the  property 
condemned,  according  to  the  practice  and  laws  of  that  State.  A 
venditioni  exponas  was  afterwards  issued,  on  which  the  marshal 
returned,  that  he  had  sold  the  property  levied  on  for  the  sum  of 
$61,200.  These  proceedings  are  admitted  to  be  all  regular,  and 
according  to  law. 

In  Pennsylvania,  a  judicial  sale  discharges  the  land  sold  from  aU 
liens,  except  (now)  prior  mortgages.  When,  therefore,  land  is  once 
sold  on  execution,  and  converted  into  money,  aU  persons  who  claim 
to  have  liens  upon  it  by  judgment  or  otherwise  (with  a  few  excep- 
tions) are  compelled  to  follow  the  money  or  lose  their  security. 
Hence  it  often  happens,  that,  when  money  is  made  by  sale  of  land 
on  a  junior  judgment,  the  plaintiff  does  not  obtain  satisfaction,  and 
is  sometimes  involved  in  a  fresh  litigation  with  creditors  claiming  to 
have  prior  liens*  In  these  contests,  the  defendant  is  usually  an  indif- 
ferent spectator.  For  many  years  there  was  no  settled  practice  as  to 
the  mode  in  which  these  new  disputes  should  be  litigated. 

In  some  districts,  the  sheriff  paid  the  money  in  his  hands  to  such 
parties  as  he  thought  best  entitled  to  it,  and  took  an  indemnity 
against  other  claimants,  who  were  thus  compelled  to  seek  their 
remedy  by  suit  on  his  bond.  In  other  districts,  the  sheriff  avoided 
responsibility  by  paying  the  money  into  court,  and  leaving  the 
claimants  to  settle  their  controversies  in  such  manner  as  the  court 
might  order,  or  the  parties  elect  In  such  cases,  the  court  usually 
disposed  of  the  money  on  the  motion  of  the  parties  interested,  by 
ordering  the  liens  to  be  paid  in  the  order  of  their  priority,  as  certified 
by  the  clerk.  But  as  it  not  unfrequently  happened  that  the  junicv 
judgment  creditors  contested  the  validity  of  the  lien  of  the  older 
judgment,  because  it  was  not  regularly  revived,  or  for  other 
reasons;  or  challenged  *it  for  fraud  and  collusion;  or  in-  [  *d50  ] 
sbted  that  it  had  been  paid  in  whole  or  in  part,  it  became 
necessary  that  the  court  should  in  some  way  try  and  decide  these 
questions  thus  raised  by  new  parties  before  any  proper  disposition 
could  be  made  of  the  money.  In  such  cases,  where  the  counsel 
expected  questions  to  arise  which  they  might  desire  to  have  reviewed 
by  writ  of  error,  they  took  care,  by  the  form  of  an  amicable  action, 
or  by  case  stated  in  the  nature  of  a  special  verdict,  to  shape  the  pro- 
voL.  XVIII.  22 
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ceedings  in  such  form  and  with  Buch  parties  that  a  writ  of  error 
would  lie  in  favor  of  those  wjio  felt  aggrieved  by  the  decision  of  the 
court. 

But  it  was  conceded  by  all,  that,  if  the  money  was  distributed  by 
the  court  on  motion,  a  writ  of  error  could  not  reach  the  proceeding, 
and  the  decision  of  the  court  was  conclusive  on  all  parties.  See 
Gratz  V.  Lancaster  Bank,  17  Serg.  &  Rawle,  279. 

Such  was  the  practice  in  the  courts  of  Pennsylvania,  till  the  year 
1827,  when  an  act  of  assembly  was  passed,  requiring  the  court  to 
direct  an  issue  in  such  cases,  at  the  request  of  any  claimant,  and  to 
give  notice  to  all  persons  interested ;  and  allowing  a  writ  of  error 
where  the  issue  was  tried  by  a  jury,  and  an  appeal  when  the  ques- 
tion was  submitted  to  the  court 

In  the  case  before  us,  the  marshal  paid  the  money  into  court,  and 
motions  were  made  by  the  Bank  of  Middletown  and  others  for  leave 
to  take  it  out  of  court,  which  were  resisted  by  Lombard  and  Whit- 
more,  the  plaintiffs  in  the  judgment  The  court  appointed  an  audi- 
tor to  make  report  as  to  the  parties  entitied  to  the  money,  with 
directions  to  give  notice  to  all  parties  concerned.  The  auditor  made 
a  report,  giving  a  preference  to  the  judgments  according  to  their 
priority  in  time.  The  Bank  of  Middletown,  and  others  who  had 
junior  judgments  in  the  state  courts  of  Lancaster  county,  excepted 
to  the  report,  alleging  that  judgments  in  the  circuit  court  of  the 
United  States  were  not  liens  on  the  lands  of  defendant  in  Lancas- 
ter county,  or  out  of  the  county  of  Philadelphia. 

This  exception  was  overruled  by  the  court,  and  the  report  of  the 
auditor  confirmed.  From  this  decision  of  the  court  the  Bank  of 
Middletown  appealed,  and  on  suggestion  of  a  doubt  by  the  court 
whether  an  appeal  would  lie,  a  writ  of  error  was  also  sued  out  by 
counsel  professing  to  act  '^  as  attorneys  for  plaintiff  in  error,  and  for 
the  Bank  of  Middletown  and  the  Farmers'  Bank  of  Delaware." 

But  no  errors  have  been  assigned  in  this  court,  to  the  judg- 
ment or  execution,  on  behalf  of  the  plaintiff  in  error.  As  against 
him,  all  the  proceedings  are  admitted  to  be  regular  and 
[  'SSI  ]  •  legal.  It  is  a  matter  of  indifference  to  him  whether  the 
money  raised  by  the  sale  of  his  lands  on  the  execution  is 
awarded  to  defendants  in  error  or  to  the  banks.  The  assignment  of 
errors  in  this  case  is  on  behalf  of  persons  who  are  not  parties  to  the 
record,  and  of  a  matter  arising  after  execution  executed,  on  a  motion 
by  strangers  to  the  judgment  and  proceedings,  and  an  order  of  the 
court  disposing  of  certain  funds  in  their  possession  accidentally  con* 
nected  with  this  record. 

It  is  a  well-settied  maxim  of  the  law,  that  <'  no  person  can  bring  a 
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writ  of  error  to  reverse  a  judgment  who  i&  not  a  party  or  privy  to  the 
record.''  ''A  writ  of  error  lies  when  a  man  is  grieved  by  an  error  in 
the  foundation,  proceeding,  judgment,  or  execution"  in  a  suit  Co. 
Lit.  288,  b ;  see  also  Boyle  v,  Zacharie,  6  Pet  655,  and  cases  cited. 
The  judgment  or  order  of  the  court  on  a  summary  motion,  or  a  col- 
lateral question  arising,  like  the  present,  on  the  suggestion  of  a  third 
party,  is  not  reexaminable  on  a  writ  of  error  issued  on  the  judgment 
with  which  it  may  happen  to  be  connected. 

The  circuit  court  of  the  United  States  has  adopted  the  forms  of 
process  in  execution  of  the  state  courts,  and  the  laws  and  practice  of 
Pennsylvania,  for  taking  lands  on  execution  and  disposing  of  their 
proceeds.  But  it  Ls  not  a  consequence  of  their  adoption  of  them  that 
the  modes  of  reviewing  the  decisions  of  the  circuit  court  by  this  court 
should  be  conformed  to  the  laws  or  practice  of  the  State.  For  it 
cannot  be  pretended  that  acts  of  assembly  of  Pennsylvania  can  give 
jurisdiction  to  this  court  not  to  be  found  in  the  constitution  and  acts 
of  congress  of  the  United  States. 

The  absence  of  courts  of  equity  in  Pennsylvania  has  compelled 
them  to  adopt  modes  of  practice  in  their  courts  of  common  law 
anomalous  in  their  character,  and  unnecessary  in  a  court  possessing 
the  fall  powers  of  a  court  of  chancery.  An  appeal  to  this  court  is 
given  in  chancery  cases  alone.  And  the  writ  of  error  given  by  the 
judiciary  act'  is  governed  by  the  provisions  of  that  act  and  the  prin- 
ciples of  the  common  law,  as  regards  the  judgments  and  questions 
which  may  be  reviewed  under  it  The  persons  complaining  in  this 
case  should  have  filed  their  bill  in  equity,  or  stated  an  issue  in  due 
legal  form,  with  proper  parties,  setting  forth  the  merits  of  their  re- 
spective claims,  if  they  intended  to  prosecute  an  appeal  or  writ  of 
error  to  this  court  This  could  have  been  done  with  less  expense 
and  trouble,  and  in  less  time,  than  in  the  mode  pursued.  But  hav- 
ing submitted  the  question  on  which  their  claim  depended  to  the 
court  below,  on  a  motion  collateral  to  the  record,  the  decision  of 
that  court  is  final  and  conclusive,  and  cannot  be  reviewed  by  this 
court 

•  Therefore,  as  no  error  appears  on  the  record,  the  judg-  [  •  652  ] 
ment  of  the  circuit  court  must  be  affirmed. 

18  H.  60, 109;  7  Wal.  205. 
^  1  Stats,  at  Lai^,  73. 
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Benjamin  H.  Lambert  and  Lewis  McEenziE|  FLaintifisi  i^.  Wil* 

LIAM  GhISELIN. 
9  H.  552. 

Where  the  holder  of  a  bill  inqaired  of  a  perBon  trading  at  a  particolar  place,  if  he  knew 
where  an  indoner  resided,  and  he  replied  he  resided  at  that  place  where  he  traded,  and  it 
did  not  appear  that  the  holder  had  anj  better  means  of  knowledge,  it  was  held  he  had 
nied  dne  diligence  to  learn  the  place  of  abode  of  snch  indorser,  and  that  a  notice,  pat  into 
the  post-office,  directed  to  him  there,  was  sofficient. 

After  dne  diligence  has  been  nsed,  and  notice  sent  accordingly,  the  holder  is  not  obliged  to 
give  any  farther  notice,  thongh  he  should  afterwards  discover  that  the  notice  was  directed 
to  a  place  where  the  indorser  did  not  reside. 

Certificate  of  division  of  opinion  by  the  judges  of  the  ciicuit 
court  of  the  United  States  for  the  district  of  Maryland*     The  facts 

upon  which  the  questions  were  certified,  were  as  follows. 
[  *  553  ]       *And  the  plaintiff  further  gave  in  evidence,  by  Captain 

Thomas  Travers,  a  competent  witness,  that  he  arrived  in 
his  vessel  at  the  port  of  Alexandria  aforesaid,  early  in  ihe  morning 
of  the  said  24th  day  of  July,  1846 ;  and  that  immediately  after  his 
arrival  at  the  wharf,  the  plaintiff,  Lambert,  inquired  of  him  if  he 
knew  the  residence  of  the  defendant ;  to  which  said  witness  replied, 
Nottingham, — that  he  resided  at  Nottingham,  and  a  post-office  was 
kept  there. 

And  farther  gave  in  evidence  by  said  witness,  that  he  had  been 
engaged  firom  the  year  1821  to  1842  in  sailing  a  vessel,  in  which  the 
plaintiffs  were  psurt-owners,  between  Nottingham  and  Alexandria, 
previous  to  1842 ;  that  during  said  time  no  other  vessel  was  engaged 

regularly  in  trading  between  said  places,  except  a  vessel 
[  *  554  ]  commanded  by  one  Isaac  Wood,  in  *  which  the  plaintiffs 

were  also  interested ;  that  after  1842  there  was  no  vessel 
regularly  trading  between  Alexandria  and  Nottingham,  which  last 
place  is  a  small  village  on  the  head-waters  of  the  Patuxent  River,  in 
Prince  George's  county,  Maryland ;  and  that  up  to  the  time  when 
the  witness  ceased  to  trade  there,  the  defendant  resided  in  Notting- 
ham, where  he  practised  medicine,  and  had  kept  house  there,  and  the 
said  Travers  had  never  heard  of  his  removal  from  thence ;  that  he, 
the  defendant,  was  raised  in  the  immediate  neighborhood  oi  Not&E^f^ 
ham,  where  his  brother,  Robert  Ghisdin,  and  his  mother  and  other 
relations  resided. 

And  also  farther  gave  in  evidence  by  said  Travers,  that  he  was,  in 
July,  1846,  well  acquainted  in  Alexandria,  and  knows  of  no  one  in 
said  town  who  was  better  qualified  to  furnish  information,  or  was 
more  likely  to  have  furnished  information,  as  to  the  residence  of  the 
defendant,  than  himself;  that  in  1842  the  vessel  owned  by  the  wit- 
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ness  and  Lambert  and  McEenzie,  and  commanded  by  witness,  as 
well  as  the  vessel  commanded  by  Isaac  Wood,  ceased  to  trade  be- 
tween Alexandria  and  Nottingham,  and  commenced  trading  or  ran- 
ning  regularly  between  Alexandria  and  Baltimore  city,  in  which  trade 
ihey  have  been  ever  since  constantly  engaged,  as  was  well  known  to 
the  plaintiffs ;  that  since  1842  th^^tness  had  never  been  at  Notting- 
ham, nor  seen  the  defendant. 

The  plaintiib  further  gave  in  evidence,  by  Isaac  Wood,  a  compe- 
tent witness,  that  he  has  resided  for  a  great  many  years  in  Alexan- 
dria, and  is  well  acquainted  with  the  inhabitants  thereof,  and  he 
knovra  of  no  one  in  said  town  to  whom  the  plaintiffs  could  have  ap- 
plied for  information  as  to  the  residence  of  the  defendant,  more  likely 
than  Captain  Travers  to  afford  correct  information,  or  himself,  who 
was  absent  at  the  time. 

And  said  witness,  Thomas  Travers,  on  cross-examination,  repeated 
that  he  believed  the  defendant,  in  1842,  resided  in  Nottingham,  and 
was  very  confident  that  he  had  seen  the  defendant  there  on  several 
occasions,  in  the  course  of  the  year  1840,  but  could  not  afSrm  posi- 
tively that  he  saw  the  defendant  there  at  any  time  during  the  year 
1839,  or  1841,  or  1842. 

And  the  defendant  also  proved,  by  Thomas  S.  Alexander,  that  he 
is  well  acquainted  with  the  defendant,  being  connected  with  him  by 
marriage,  and  knows  the  defendant  moved  from  Nottingham  in  the 
summer  of  1839 ;  that  he  first  went  to  the  city  of  Annapolis,  distant 
about  thirty  miles  from  Nottingham,  proposing  that  he  should  remain 
there  until  he  had  found  a  place  of  permanent  settlement,  and  that, 
having  purchased  a  farm  on  West  River,  he  took  up  his 
residence  there  towards  *the  end  of  1839;  that  said  witness  [  *  555  ] 
had  frequently  been  at  the  residence  of  defendant  on  West 
River,  and,  from  his  (witness's)  knowledge  of  the  surrounding  coun- 
try, would  have  been  prepared  to  affirm  that  "  West  River  '*  post- 
office  was  the  post-office  of  defendant ;  and,  moreover,  that  he  has 
accompanied  the  defendant  to  the  said  named  post-office  for  his  (de- 
fendant's) letters,  and  has  frequently,  prior  to  the  making  and  indorse- 
ment of  the  bill  on  which  this  action  is  founded,  been  informed  by 
said  defendant  that  his  post-office  was  ^  West  River ; "  that  '^  West 
River."  post-office  is  within  two  miles  of  the  residence  of  the  defend- 
ant, and  Nottingham  is  distant  from  said  residence  at  least  twelve 
miles;  and  on  cross-examination,  the  said  witness  stated  that  defend- 
ant had  relations  residing  in  and  about  Nottingham,  and  witness 
was  satisfied,  from  statements  of  defendant  and  others,  that  defend- 
ant had  visited  said  relations  frequently  since  his  removal  in  1839, 

22* 
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and  that  witness  had  seen  him  on  several  oooasions  with  said 
relations. 

And  defendant  likewise  proved,  by  John  R.  Magmder,  Jr.,  one  of 
the  acceptors,  that  he  is  well  acquainted  with  the  defendant,  being 
his  relation ;  and  that  John  R.  Magrader,  Sen.,  was  at  one  time  the 
commission  agent  of  defendant ;  #iat  shortly  after  the  23d  of  July, 
1846,  (he  is  confident  within  a  fortnight,  and  he  believes  that  it  was 
within  a  week,  thereafter,)  the  plaintiff,  Lambert,  called  at  the 
counting-house  of  John  R.  Magruder  and  Son,  the  acceptors,  and 
then  and  there  inquired  of  the  witness  where  the  defendant's  post- 
office  was;  the  said  witness  answered,  he  believed  it  was  West  River, 
but  was  not  certain,  as  John  R.  Magruder  and  Son  were  not  at  that 
time  the  agents  of  the  defendant,  and  that  he  would  go  out  and  in- 
quire of  Battee  and  Sons,  the  defendant's  agents  at  that  time ;  that 
witness  accordingly  went  out,  and  being  informed  by  Battee  and 
Sons  that  West  River  was  defendant's  post-office,  he  returned  and 
communicated  that  fact  to  the  plaintifil 

•  The  drawer  of  the  bill  of  exchange,  upon  whidi  the  present  suit 
was  brought,  it  was  in  proof,  resided  near  Nottingham,  Prince 
George's  county,  Maryland,  and  that  the  drawers  and  acceptors 
resided  in  the  city  of  Baltimore,  and  the  defendant  at  West  River, 
Anne  Arundel  county,  Maryland,  and  there  was  at  this  time  a  daily 
mail  between  Baltimore  and  Alexandria. 

Upon  the  testimony  above  stated,  the  question  oocmred,  whether 
due  diligence  had  been  used  by  the  plainti£b,  the  holders  of  the  bill, 
to  give  to  the  defendant,  the  indorser  thereof^  notice  of  the  dishonor 
of  said  bill. 

Upon  which  question  the  opinions  of  the  judges  being 
[  *  556  ]  opposed,  *the  point,  upon  the  request  of  tiie  plaintiflb'  coun- 
sel, is  hereby  certified  to  the  supreme  court 

Ma/y,  for  the  plaintiff. 

3fertdilhj  contra. 

[  *  557  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  facts  upon  which  the  question  certified  has  arisen, 
are  not  disputed.  The  sufficiency  of  the  notice  is  therefore  a  ques- 
tion of  law.  And  it  is  of  the  first  importance  to  the  commercial 
community,  that  the  rules  which  regulate  the  rights  and  liabilities  of 
parties  to  negotiable  instruments  in  courts  of  justice  should  be  plain 
and  certain,  and  conform  to  the  established  usages  of  trade. 

Two  objections  have  been  taken  to  the  sufficiency  of  the  notice 
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in  thtB  case.  1.  Thai  doe  diligence  was  not  nsed  by  the  holder 
to  aaeertain  the  residence  of  the  indorser  before  the  notice  was  sent 
to  Nottingham.  And  2.  If  reasonable  diligence  was  used  at  that 
time,  yet  the  information  he  afterwards  received  in  Baltimore  im- 
posed on  him  the  obligation  of  giving  a  farther  notice  to  the  de- 
fendant himself,  or  of  sending  it  by  mail  to  his  nearest  and  usual 
postoffice. 

As  regards  the  first  question,  the  court  is  of  opinion  that  due  dili- 
gence was  used  before  the  notice  was  sent  to  Nottingham.  The  case 
shows  that  there  was  very  little,  if  any,  trade  between  Alexandria 
and  Nottingham  at  the  time  of  this  transaction,  and  but  few  per- 
sons, therefore,  in  Alexandria  would  be  likely  to  know  whether  the 
defendant  did  or  did  not  reside  in  Nottingham.  The  bill  of  exchange 
was  not  dated  at  any  particular  place,  and  the  acceptors  resided  in 
Baltimore.  The  defendant  was  not  engaged  in  trade,  but  was  a 
physician  residing  in  the  country,  and  it  does  not  appear  that  he  was 
in  the  practice  of  visiting  Alexandria,  or  of  having  any  business 
transactions  there.  And  the  proof  is,  that  Travers,  of  whom  the 
holder  inquired,  from  the  nature  of  the  trade  in  which  he 
had  been  many  years  *  engaged,  first  to  Nottingham  and  [  *  558  ] 
afterwards  to  Baltimore,  was  as  likely  as  any  other  person 
in  Alexandria  to  give  the  information  which  the  plaintifis  were  seeking 
to  obtain,  if  not  more  so.  The  answer  he  received  was  direct  and  posi- 
tive, both  as  to  the  knowledge  of  Travers  and  the  residence  of  the  in- 
dorser, and  he  had  a  right  to  rely  upon  it  And  although  Travers  was 
mistaken,  and  the  notice  was  not  sent  to  the  nearest  or  usual  post- 
office  of  the  defendant,  yet  the  plaintiffs  used  all  the  diligence  which 
the  law  requires,  and  had  sufficient  reason  to  believe  that  the  notice 
would  be  received.  The  liability  of  the  indorser  was  therefore  fixed. 
The  case  of  Harris  v.  Robinson,  4  How.  345,  is  condnsive  on  this 
point. 

The  second  objection  taken  in  the  argument  has  not  been  so 
directly  settled  by  judicial  decision  on  the  point,  but  is,  we  think, 
equally  clear  upon  established  principles. 

We  have  abready  said,  that  the  liability  of  the  indorser  was  fixed 
by  the  notice  sent  to  Nottingham.  The  plaintiffs  had  acquired  a 
right  of  action  against  him  by  this  notice,  and  might  have  brought 
their  suit  the  next  day.  Ck)uld  that  right  be  devested  by  the  informal 
tion  which  was  subsequently  given  to  them?  We  think  not,  and 
that  all  of  the  eases  in  relation  to  this  subject  imply  the  contrary. 
The  books  axe  full  of  cases  where  mistakes  of  this  kind  have  been 
committed,  and  suits  afterwards  brought  when  the  residence  of  the 
party  was  discovered.     Yet  it  does  not  seem  to  have  been  supposed 
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in  any  of  them  that  a  second  notice  was  necessary,  nor  are  we  aware 
that  such  a  point  has  ever  been  raised.  Yet  if  a  notice  thns  given, 
after  diligent  inquiry,  is  not  equivalent  to  actual  notice,  knowledge 
subsequently  obtained  would  be  a  defence  to  the  action,  even  if  th^ 
holder  had  brought  suit  before  he  learned  what  was  the  nearest  or 
usual  post-office  of  the  defendant. 

The  case  of  Firth  v.  Thrush,  8  Barn.  &  Cress.  387,  which  was 
much  relied  on  in  the  argument,  depended  upon  different  principles. 
In  that  case,  the  holder  knew  that  notice  had  not  been  given  to  the 
indorser.  He  had  been  engaged  in  making  inquiries  for  his  residence, 
without  being  able  to  obtain  any  information  upon  which  he  might 
have  acted.  And  the  question  there  was  not  whether  a  second  notice 
should  be  given,  but  whether  due  diligence  was  used  in  sending  the 
first. 

The  rule  contended  for  by  the  defendant  would  produce  much  un- 
certainty and  difficulty  in  transactions  of  this  kind.  For  if  a  second 
notice  must  be  given,  is  it  to  be  required  in  all  cases  where  there 
has  been  an  error  in  the*  information  as  to  the  defendant's  post-office  ? 
Certainly,  the  practice  of  the  courts  has  been  otherwise. 
[  *  559  ]  *  And  if  it  is  not  to  be  required  in  all  cases,  *it  would  be 
impossible  to  fix  any  certain  limita  as  to  time  or  circmn- 
stances.  The  subsequent  information  might  come  to  him  casually, 
when  his  mind  was  occupied  with  other  engagements ;  he  might  not 
confide  in  it  as  much  as  in  that  which  he  had  before  received ;  it 
might  come  to  him  in  a  few  days,  or  months  might  elapse  before  he 
obtained  it  The  rule  would  be  loose  and  uncertain  in  its  application, 
and  constantly  lead  to  litigation,  where  the  residence  of  the  indorser 
was  unknown,  or  an  error  committed  as  to  his  usual  post-office.  It 
would  also  be  contrary,  the  court  think,  to  the  usages  of  commerce, 
and  to  the  imiform  practice  in  courts  of  justice.  In  the  case  of 
Harris  v.  Robinson,  before  referred  to,  no  second  notice  was  given 
nor  did  the  court  intimate  that  any  was  necessary. 

The  law  does  not  require  actual  notice.  It  requures  reasonable 
diligence  only,  and  reasonable  efforts,  made  in  good  faith,  to  give  it. 
And  if  sufficient  inquiries  have  been  made,  and  information  received 
upon  which  the  holder  has  a  right  to  rely,  a  mistake*  as  to  the  nearest 
post-office  or  usual  post-office  does  not  deprive  him  of  his  remedy. 
He  has  done  all  that  the  law  requires;  and  the  notice,  thus  sent, 
fixes  the  liability  of  the  indorser  as  effectually  as  if  he  had  actually 
received  it.  This  we  think  is  the  true  rule,  and  the  only  one  that  can 
give  certainty  and  security  in  transactions  in  commercial  paper. 

We  shall  therefore  certify,  that  reasonable  diligence  was  used  by 
the  plaintiffs  to  give  the  defendant  notice  of  the  dishonor  of  the  bill, 

18  H.  517 
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Thoogfa  the  8th  section  of  the  Ist  article  of  tiie  constitution  only  empowers  congress  to  pro- 
Tide  for  the  punishment  of  counterfeiting  the  secnrities  and  current  coin  of  the  United 
Sutes,  yet,  as  congress  has  power  to  coin  money  and  to  regulate  the  valne  thereof,  and  of 
foreign  coin,  it  may  also  provide  for  the  punishment  of  the  offence  of  bringing  into  the 
United  States,  from  a  foreign  place,  false,  forged,  and  counterfeit  coins,  made  in  the  simili- 
tude of  coins  of  the  United  States,  and  also  for  the  punishment  of  the  offence  of  uttering 
and  passing  the  same ;  and  the  act  of  March  S,  1825,  section  20,  (4  Stats,  at  Laige,  121,) 
is  a  constitutional  and  valid  law. 

The  case  is  stated  in  the  opinion  of  the  court. 
Johnson^  (attorney-general,)  for  the  United  States. 
Seward,  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  conrt  [  *  565  ] 

This  is  a  certificate  of  division  of  opinion  from  the  north- 
ern district  of  New  York. 

The  case  is  clearly  and  succinctly  stated  in  the  following  abstract 
from  the  record :  — 

^  At  a  circuit  court  of  the  United  States,  begun  and  held  at  Albany, 
for  the  northern  district  of  New  York,  in  the  second  circuit,  on  the 
third  Tuesday  of  October,  in  the  year  of  our  Lord  1848,  and  in  the 
seventy-third  year  of  American  independence. 

^  Present,  tiie  Honorable  Samuel  Nelson  and  Alfred  Conkling, 
Esquires. 

^  The  United  States  of  America  v.  Peter  MARiooiiB. 

"  State  of  the  Pleadings. 

^  This  is  an  indictment  against  the  defendant,  charging  him,  under 
the  20th  section  of  the  act  of  congress  entitled,  ^  An  act  more  effectu- 
ally to  provide  for  the  punishment  of  certain  crimes  against  the  United 
States,  and  for  other  purposes,'  approved  March  3, 1825, 

•**1.  With  having  brought  into  the  United  States,  from  [•SSe] 
a  foreign  place,  with  intent  to  pass,  utter,  publish,  and  sell 
as  true,  certain  false,  forged,  and  counterfeit  coins,  made,  forged,  and 
counterfeited  in  the  resemblance  and  similitude  of  certain  gold  and 
silver  coins  of  the  United  States,  coined  at  the  mint,  he  knowing 
the  same  to  be  false,  forged,  and  counterfeit,  and  intending  thereby 
to  defraud  divers  persons  unknown. 

«  2.  With  having  uttered,  published,  and  passed  such  counterfeit 
coins,  with  intend  to  defraud,  &c. 
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**  To  this  indictment  the  defendant  demurs,  and  Greorge  W.  Clin- 
ton, attcvn^  of  the  United  8tates  for  tiie  said  dbtrict,  who  pros- 
ecutes in  this  behalf,  joins  in  demurrer. 

''  This  cause  comixig  on  to  be  argued  at  this  term,  the  following 
questions  occurred :  — 

**  First.  Whether  congress,  tmder  and  by  the  constitution,  had 
power  and  authority  to  enact  so  much  of  the  said  20th  section  of 
the  said  act  as  relates  to  bringing  into  the  United  States  counterfeit 
coins. 

"  Second.  Whether  congress,  under  and  by  virtue  of  the  constitu- 
tion, had  power  to  enact  so  much  of  the  said  20th  section  as  relates 
to  uttering,  publishing,  passing,  and  selling  of  the  counterfeit  coins 
therein  specified. 

^  On  which  said  several  questions,  the  opinions  of  the  judges  were 
opposed. 

"  Whereupon,  on  motion  of  the  said  attorney,  prosecuting  for  the 
United  States  in  this  behalf,  that  the  points  on  which  the  disagree- 
ment has  happened  may,  during  the  term,  be  stated,  under  the 
direction  of  the  judges,  and  certified  under  the  seal  of  the  court  to 
the  supreme  oourt,  to  be  finally  decided,  it  is  ordered,  that  the  fore- 
going state  of  the  pleadings,  and  statement  of  the  points  upon  which 
the  disagreement  has  happened,  which  is  made  under  the  direction 
of  the  judges,  be  certified,  according  to  the  request  of  the  attorney, 
prosecuting  as  aforesaid,  and  the  law  in  that  case  made  and  pro- 
vided." 

The  inquiry  first  propounded  upon  this  record  points,  obviously, 
to  the  answer  which  concedes  to  congress  the  power  here  drawn  in 
question.  Congress  are,  by  the  constitution,  vested  with  the  power 
to  regulate  commerce  with  foreign  nations ;  and  however,  at  periods 
of  high  excitement,  an  application  of  the  terms  '<  to  regulate  com- 
merce "  such  as  would  embrace  absolute  prohibition  may  have  been 
questioned,  yet,  since  the  passage  of  the  embargo  and  non-intercourse 
laws,  and  the  repeated  judicial  sanctions  those  statutes  have  received, 
it  can  scarcely,  at  this  day,  be  open  to  doubt,  that  every  subject, 
falling  within  the  legitimate  sphere  of  commercial  regulation, 
[  •  567  ]  •  may  be  partially  or  wholly  excluded,  when  either  measure 
shall  be  demanded  by  the  safety  or  by  the  important  interests 
of  the  entire  nation.  Such  exclusion  cannot  be  limited  to  particular 
dasses  or  descriptions  of  commercial  subjects ;  it  may  embrace  manu- 
factures, bullion,  coin,  or  any  other  thing.  The  power  once  conceded, 
it  may  operate  on  any  and  every  subject  of  commerce  to  which  the 
legislative  discretion  may  apply  it. 

But  the  twentieth  section  of  the  act  of  congress  of  March  3,  1825| 
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or  rather  thoee  proTisione  of  that  section  brought  to  the  view  of  thia 
ooort  by  the  second  question  certified,  are  not  prop^y  referable  to 
commercial  regulations,  merely  as  such ;  nor  to  considerations  of 
ordinary  commercial  advantage.  They  appertain  rather  to  the  exe* 
cation  of  an  important  trust  invested  by  the  constitution,  and  to  the 
obligation  to  fulfil  that  trust  on  the  part  of  the  government,  namely, 
the  trust  and  the  duty  of  creating  and  maintaining  a  uniform  and  pure 
metallic  standard  of  value  throughout  the  Union.  The  power  of 
coining  money  and  of  regulating  its  value  was  delegated  to  congreos 
by  the  constitution  for  the  very  purpose,  as  assigned  by  the  framers 
of  that  instrument,  of  creating  and  preserving  the  uniformity  and 
parity  of  such  a  standard  of  value ;  and  on  acoount  of  the  impossi- 
bility which  was  foreseen  of  otherwise  preventing  the  inequalities 
and  the  confusion  necessarily  incident  to  different  views  of  policy, 
which  in  different  communities  would  be  brought  to  bear  on  this  sub** 
ject.  The  power  to  coin  money  being  thus  given  to  congress,  foond- 
ed  on  public  necessity,  it  must  carry  with  it  the  correlative  power  of 
protecting  the  creature  and  object  of  that  power.  It  cannot  be  im- 
puted to  wise  and  practical  statesmen,  nor  is  it  consistent  with  com- 
mon sense,  that  they  should  have  vested  this  high  and  exclusive  aa- 
thority,  and  with  a  view  to  objects  partaking  of  the  magnitude  of 
the  authority  itself,  only  to  be  rendered  immediately  vain  and  useless, 
as  must  have  been  the  case  had  the  government  been  left  disabled 
and  impotent  as  to  the  only  means  of  securing  the  objects  in  con- 
templation. 

If  the  medium  which  the  government  was  authorized  to  create  and 
establish  could  immediately  be  expelled,  and  substituted  by  one  it 
had  neither  created,  estimated,  nor  authorized,— -one  possessing  no 
Intrinsic  value, — then  the  power  conferred  by  the  constitution  would 
be  useless,  wholly  firuitiess  of  every  end  it  was  designed  to  accom- 
pUsh.  Whatever  functions  congress  are,  by  the  constitution,  author- 
ized to  perform,  they  are,  when  the  public  good  requires  it,  bound  to 
perform ;  and  on  this  principle,  having  emitted  a  circulating 
medium,  a  standard  of  value  *  indispensable  for  the  pur-  [  *d68  ] 
poses  of  the  community,  and  for  the  action  of  the  government 
itself,  they  are  accordingly  authorized  and  bound  in  duty  to  prevent 
its  debasement  and  expulsion,  and  the  destruction  of  the  genersd 
confidence  and  convenience,  by  the  influx  and  substitution  of  a  spu- 
rious coin  in  Ueu  of  the  constitutional  currency.  We  admit  that  the 
clause  of  the  constitution  authorizing  congress  to  provide  for  the  pun-^ 
ishment  of  counterfeiting  the  securities  and  current  coin  of  the  Uni^ 
ted  States  does  not  embrace  within  its  language  the  offence  of  utter- 
ing or  circulating  spurious  or  counterfeited  coin  (the  term  counterfeit. 
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both  by  its  etymology  and  common  intendment,  signiiying  the  fabri- 
cation of  a  false  image  or  representation ;)  nor  do  we  think  it  neces- 
sary  or  regular  to  seek  the  foundation  of  the  offence  of  circulating 
spurious  coin,  or  for  the  origin  of  the  right  to  punish  that  oflfence, 
either  in  the  section  of  the  statute  before  quoted,  or  in  this  clause  of 
the  constitution.  We  trace  both  the  offence  and  the  authority  to 
punish  it  to  the  power  given  by  the  constitution  to  coin  money,  and 
to  the  correspondent  and  necessary  power  and  obligation  to  protect 
and  to  preserve  in  its  purity  this  constitutional  currency  for  the  bene- 
fit  of  the  nation.  Whilst  we  hold  it  a  soimd  maxim  that  no  powers 
should  be  conceded  to  the  federal  government  which  cannot  be  regu- 
lariy  and  legitimately  found  in  the  charter  of  its  creation,  we  ac« 
knowledge  equally  the  obligation  to  withhold  from  it  no  power  or 
attribute  which,  by  the  same  charter,  has  been  declared  necessary  to 
the  execution  of  expressly  granted  powers,  and  to  the  fulfilment  of 
clear  and  well-defined  duties. 

It  has  been  argued  that  the  doctrines  ruled  in  the  case  of  Fox  v. 
The  State  of  Ohio,  5  How.  410,  are  in  conflict  with  the  positions  just 
stated  in  the  case  before  us.  We  can  perceive  no  such  conflict,  and 
think  that  any  supposition  of  the  kind  must  flow  from  a  misappre- 
hension of  one  or  both  of  these  cases.  The  case  of  Fox  v.  The  State 
of  Ohio,  involved  no  question  whatsoever  as  to  the  powers  of  the 
federal  government  to  coin  money  and  regulate  its  value ;  nor  as  to 
the  power  of  that  .government  to  punish  the  offence  of  importing  or 
circulating  spurious  coin ;  nor  as  to  its  power  to  punish  for  counter- 
feiting the  current  coin  of  the  United  States.  That  case  was  simply 
a  prosecution  for  a  private  cheat  practised  by  one  citizen  of  Ohio 
upon  another,  within  the  jurisdiction  of  the  State,  by  means  of  a 
base  coin  in  the  similitude  of  a  dollar, — an  offence  denounced  by  the 
law  of  Ohio  as  obnoxious  to  punishment  by  confinement  in  the  state 
penitentiary.     And  the  question,  and  the  only  one,  brought  up  for  the 

examination  of  this  court  was,  whether  this  private  cheat 
[  *  569  ]  could  be  punished  by  the  state  authorities,  on  account  *  of 

the  immediate  instrument  of  its  perpetration  having  been  a 
base  coin,  in  the  similitude  of  a  dollar  of  the  coinage  of  the  United 
States. 

'  The  stress  of  the  argument  of  this  court  in  that  case  was  to  show, 
that  the  right  of  the  State  to  punish  that  cheat  had  not  been  taken 
from  her  by  the  express  terms,  nor  by  any  necessary  implication,  of 
the  constitution.  It  claimed  for  the  State  neither  the  power  to  coin 
money  nor  to  regulate  the  value  of  coin  ;  but  simply  that  of  protect- 
ing her  citizens  against  frauds  committed  upon  them  within  her  ju- 
risdiction, and,  indeed,  as  a  means  auxiliary  thereto,  of  relying  upon 
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fbe  true  standard  of  the  coin  as  established  and  regulated  under  the 
authority  of  congress.  In  illustration  of  the  existence  of  the  right 
just  mentioned  in  the  State,  and  in  order  merely  to  show  that  it  had 
not  been  taken  from  her,  it  was  said  that  the  punishment  of  such  a 
cheat  did  not  fall  within  the  express  language  of  those  clauses  of  the 
constitution  which  gave  to  congress  the  right  of  coining  money  and 
of  regulating  its  value,  or  of  providing  for  the  punishment  of  coun- 
terfeiting the  current  coin.  It  was  also  said  by  this  court,  that  the 
fact  of  passing  or  putting  off  a  base  coin  did  not  fall  v^ithin  the  lan- 
guage of  those  clauses  of  the  constitution ;  for  this  fact  fabricated, 
altered,  or  changed  nothing,  but  left  the  coins,  whether  genuine  or 
spurious,  precisely  as  before.  But  this  court  have  nowhere  said,  that 
an  offence  cannot  be  committed  against  the  coin  or  currency  of  the 
United  States,  or  against  that  constitutional  power  which  is  exclu- 
sively authorized  for  public  uses  to  oreate  that  currency,  and  which 
for  the  same  public  uses  and  necessities  is  authorized  and  bound  to 
preserve  it ;  nor  have  they  said,  that  the  debasement  of  the  coin  would 
not  be  as  effectually  accomplished  by  introducing  cmd  throwing  into 
circulation  a  currency  which  was  spurious  and  simulated,  as  it  would 
be  by  actually  making  counterfeits, — fabricating  coin  of  inferior  or 
base  metal.  On  the  contrary,  we  think  that  either  of  these  proceed- 
ings would  be  equally  in  contravention  of  the  right  and  of  the  obli- 
gation appertaining  to  the  government  to  coin  money,  and  to  protect 
and  preserve  it  at  the  regulated  or  standard  rate  o(  value. 

With  a  view  of  avoiding  conflict  between  the  state  and  federal 
jurisdictions,  this  court,  in  the  case  of  Fox  v.  The  State  of  Ohio,  have 
taken  care  to  point  out,  that  the  same  act  might,  as  to  its  character 
and  tendencies,  and  the  consequences  it  involved,  constitute  an  of- 
fence against  both  the  state  and  federal  governments,  and  might 
draw  to  its  commission  the  penalties  denounced  by  either,  as  appro- 
priate to  its  character  in  reference  to  each.  We  think  this  dis- 
tinction sound,  as  we  hold  *  to  be  the  entire  doctrines  laid  [  *  570  ] 
down  in  the  case  above  mentioned,  and  regard  them  as  be- 
ing in  nowise  in  conflict  with  the  conclusions  adopted  in  the  present 
case. 

We  therefore  order  it  to  be  certified  to  the  circuit  court  of  the  Uni- 
ted States  for  the  northern  district  of  New  York,  in  answer  to  the 
questions  propounded  by  that  court :  — > 

1.  That  congress  had  power  snd  authority,  under  the  constitution, 
to  enact  so  much  of  the  twentieth  section  of  the  act  of  March  3, 
1825,  entitled  '<  An  act  more  effectually  to  provide  for  the  punishment 
of  certcdn  crimes  against  the  United  States,  and  for  other  purposesi" 
as  relates  to  bringing  into  the  United  States  counterfeit  coins. 
VOL.  XVIII.  23 
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2,  That  congress,  under  and  by  yirtae  of  the  constitution,  had 
power  to  enact  so  much  of  the  said  twentieth  section  as  relates  to  the 
uttering,  publishing,  passing,  and  selling  of  the  counterfeit  coin  there- 
in specified. 

9  H.  571 ;  14  H.  18 ;  19  H.  893. 


Joseph  Forsyth,  Plaintiff  in  Error,  v.  The  United  Statbs. 

9  H.  571. 

The  act  of  Februaiy  22,  1847,  (9  Stats,  at  Large,  128,)  gives  an  appeal,  or  writ  of  enor, 
to  this  court,  in  cases  originated  in  the  territorial  courts  of  Florida,  Ac.,  without  regard  ta 
the  amount  in  dispute,  or  to  the  character  of  the  proceeding,  whether  civil  or  criminaL 

A  conviction  under  an  indictment,  found  in  the  superior  court  of  the  territory  of  Florida  in 
October,  1845,  after  that  court  ceased  to  have  any  jurisdiction,  and  transferred  to  the  dis- 
trict court  of  the  United  States  and  there  tried,  is  erroneous,  and  must  be  reversed. 

Erbor  to  the  district  conrt  of  the  United  States  for  the  northern 
district  of  Florida.     The  case  is  stated  in  the  opinion  of  the  court. 

Nelson,  J.,  delivered  the  opinion  of  the  conrt 

This  is  a  motion  by  the  attorney-general,  on  behalf  of  the  United 
State?,  to  dismiss  the  writ  of  error  for  want  of  jurisdiction,  it  haying 
been  taken  out  in  a  criminal  case  to  bring  up  a  judgment  on  an 
indictment  for  cutting  timber  upon  government  lands. 

The  indictment  was  returned  by  the  grand  jury,  at  the  October 
term,  1845,  of  the  superior  court  of  the  district  of  West  Florida,  in 
the  late  territory  of  Florida,  in  the  county  of  Escambia,  and  was 
founded  upon  the  act  of  congress  passed  March  2, 1831,^  entitled 
"An  act  to  provide  for  the  punishment  of  offences  committed  in  cut* 
ting,  destroying,  or  removing  live-oak  and  other  timber  or  trees 
reserved  for  naval  purposes." 

The  prisoner  was  arrested  by  a  bench  warrant  issued  upon  the 
indictment  on  the  5th  of  November,  1845 ;  but  was  taken  out  of  the 
custody  of  the  marshal  by  virtue  of  a  writ  of  habeas  corpus  issued 
from  the  circuit  court  of  the  State  of  Florida,  at  the  November  term, 
1845,  of  that  court,  and  discharged  from  the  arrest. 

He  was  afterwards  arrested  on  an  alias  bench  warrant,  issued 
by  the  district  court  of  the  United  States  for  the  northern  district 
of  the  State  of  Florida,  on  the  7th  of  February,  1848;  and  at 
the  March  term  thereafter  of  the  court  was  arraigned,  and  pleaded 

not  guilty. 
[  *  572  ]      *  Previous  to  the  trial,  a  motion  was  made  on  behalf  of 

the  prisoner  to  quash  the  indictment,  on  the  ground :  — * 

■  ■  —  ■  -  '        • 

^  4  Stats,  at  Large,  472. 
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1.  That  it  WBA  found  in  the  late  superior  court  of  tbe  diBtrict  of 
West  Florida  by  a  grand  jury  impanelled  at  the  October  terni,  1845, 
of  said  court,  it  being  after  tbe  admiBsion  of  the  territory  of  Florida 
into  the  Union  as  a  State,  and,  therefore,  that  neither  the  court  nor 
the  grand  jury  thereof  had  jurisdiction  over  the  offence,  or  authority 
to  find  the  indictment 

2.  That  the  act  of  congress  of  March  S,  1831,  under  which  the 
indictment  was  found,  prohibited  the  cutting  of  timber  only  on  land 
reserved  for  the  use  of  the  navy  of  the  United  States  and  on  none 
other. 

This  motion  was  denied,  and  the  case  ordered  for  triaL 

The  jury  found  the  prisoner  guilty,  and  assessed  the  value  of  the 
timber  cut  by  him  at  $61.  And  tiiereupon  the  court  pronounced 
judgment,  that  he  be  imprisoned  for  one  day,  and  pay  a  fine  of  $250, 
and  the  costs  of  the  prosecution,  which  were  taxed  at  $299.27. 

The  proceedings  before  us  have  been  brought  up  on  a  writ  of  error 
to  this  judgment ;  and  the  question  is,  whether  there  is  any  act  of 
congress  conferring  authority  upon  tiiis  court  to  review  them  in  this 
foTOkj  or  in  any  other. 

The  judiciary  act  of  1789, 1  Stats,  at  Large,  73,  made  no  provis* 
ion  for  the  revision  of  judgments  of  the  circuit  or  district  courts  in 
criminal  cases ;  and  as  the  cases  in  which  the  appellate  jurisdiction 
of  this  court  can  be  exercised  depend  upon  the  regulation  of  con- 
gress, it  followed  that  no  appeal  or  writ  of  error  would  lie.  United 
States  V,  Moore,  3  Cranch,  169 ;  7  Wheat  38 ;  Ez  parte  Watkins, 
3  Pet  201. 

The  act  of  congress  passed  29th  April,  1802,  2  Stats,  at  Large, 
156,  which  provide  for  a  certificate  to  this  court  of  the  point,  in 
case  of  a  division  of  opinion  in  the  circuit  court,  embraced  cases  in 
which  the  opinions  were  opposed  in  criminal  as  well  as  in  civil  trials ; 
and  since  that  act,  questions  of  law  in  criminal  cases  have  occasion- 
ally been  the  subject  of  examination  h^re  for  the  instruction  of  tbe 
courts  below.  Ibid.  p.  159,  §  6.  United  States  v.  Tyler,  7  Cranch, 
285 ;  The  Same  v.  Wiltberger,  5  Wheat  76 ;  The  Same  v.  Smith, 
ibid.  153;  The  Same  v.  Holmes,  ibid.  412;  The  Same  v.  Marigold, 
9  How.  560. 

There  is  no  general  law,  therefore,  upon  which  a  revision  of  the 
judgment  in  this  case  can  be  maintained ;  and  the  only  question  is, 
whether,  in  a  peculiar  class  of  cases,  to  which  this  bdongs,  a  verit  of 
error  is  especially  provided  for  by  the  act  of  congress  passed 
February  22,  1847,  (Sess.  Laws,  1847,  c.  17.)  •  It  is  in-  [  •673  ] 
sisted,  on  the  part  of  tbe  plaintiff  in  error,  that  the  case  is 
embraced  in  the  8th  section  of  that  act 
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It  is  an  act  entitled :  ^  An  act  to  regulate  the  exercise  of  the  appel* 
late  jurisdiction  of  the  supreme  court  in  certain  cases.''  The  pre- 
vious sections  of  the  act  provide  for  the  transfer  of  the  records  of 
the  proceedings,  induding  the  judgments  and  decrees  of  all  cases 
not  appropriately  belonging  to  state  jurisdiction,  pending  in  the  su- 
perior courts  or  court  of  appeals,  in  the  territory  of  Florida,  on  the 
8d  of  March,  1845,^  (the  date  of  her  admission  into  the  Union,)  into 
the  district  court  of  the  United  States  for  the  State  of  Florida ;  and 
also  for  the  hearing  and  decision  of  all  cases  on  writs  of  error  and 
appeals  that  had  before  been  brought  into  the  supreme  court  of  the 
United  States  under  any  existing  law,  and  which  were  pending  here 
at  the  period  above  mentioned ;  and  further,  for  the  bringing  of  writs 
of  error  and  appeals  in  all  cases  of  judgments  and  decrees  which 
were  pending  at  the  period  aforesaid,  and  were  by  the  act  transferred 
to  the  district  court,  in  which  writs  of  error  or  appeals  had  not, 
but  might  have  been  taken  to  this  court  if  the  territory  had  not  been 
admitted  into  Hie  Union. 

The  8th  section  then  provides,  that  in  all  cases  pending  in  any  of 
the  superior  courts  of  the  territory  or  court  of  appeals  on  the  3d  of 
March,  1845,  not  legally  transferred  to  the  state  courts,  and  which 
the  said  territorial  courts  continued  to  take  cognizance  of^  and  pro* 
ceeded  to  hear  and  determine  after  that  day,  and  which  were  claimed 
as  still  pending  therein  as  courts  of  the  United  States ;  cuid  in  all 
cases  of  a  federal  character  and  jurisdiction  commenced  in  said  ter- 
ritorial courts  after  that  day,  and  in  which  judgments  and  decrees 
were  rendered  therein,  the  records  and  proceedings  thereof  and  the 
judgments  and  decrees  therein,  are-  hereby  transferred  to  the  United 
States  district  court  for  the  State  of  Florida ;  and  writs  of  error  and 
appeals  may  be  taken  by  either  party  to  remove  the  judgments  or 
decrees  that  have  been  or  may  be  rendered  in  such  cases  into  the 
supreme  court  of  the  United  States,  and  such  court  may  hear  and 
determine  such  cases  on  such  writ  of  error  or  appeal,  and  issue  Its 
mandate  to  such  district  court,  with  a  proviso  that  the  writ  of  error 
or  appeal  shall  be  talLcn  within  one  year  from  the  passage  of  the 
act,  or  from  the  rendition  of  the  judgment  or  decree,  and  with  the 
further  proviso,  that  nothing  in  the  act  shall  be  construed  as  affirming 
or  disaffimung  the  jurisdiction  or  authority  of  the  territorial  judges 
to  proceed  in  or  to  determine  such  cases  after  the  3d  of  March,  1845 
but  the  same  shall  be  referred  to  the  supreme  court  for  its  decision 

in  the  matter. 
[  •  674  ]       •  We  think  it  apparent,  from  this  reference  to  the  provis- 
ions of  the  act  of  1847,  that  congress,  in  respect  to  the 

^  5  Stats,  at  Large,  722. 
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peculiar  class  of  cases  particularly  described  in  the  8th  section,  in* 
tended  to  give  to  either  of  the  parties  to  the  suit  or  proceedings  the 
light  to  a  revision  by  this  court  of  the  judgments  or  decrees  ren- 
dered by  the  territorial  judges  therein,  without  limitation  as  to  the 
amount  in  controversy,  or  whether  the  case  was  of  criminal  or  civil 
jurisdiction. 

The  previous  sections  had  provided  for  the  transfer  of  the  records, . 
judgments,  and  decrees  into  the  United  States  district  court  that 
had  been  rendered  in  the  territorial  courts  before  the  territory  was 
admitted  into  the  Union,  and  were  pending  in  those  courts  at  the 
time  of  the  admission ;  and  in  those  cases  the  right  of  the  party  to 
bring  up  the  judgments  and  decrees  for  revision  on  writs  of  error  and 
appeals  is  specially  restricted  to  those  in  which  the  right  would  have 
existed  under  the  acts  of  congress  if  the  teiritory  had  not  been  ad- 
mitted into  the  Union ;  in  other  words,  if  the  territorial  system  of 
government  had  continued.  Under  that  system,  the  right  of  review 
by  this  court  was  limited  to  civil  cases,  and  to  those  only  where  the 
amount  in  controversy  exceeded  $1,000. 

But  we  find  no  such  restriction  in  the  8th  section  of  the  act,  which 
provides  for  the  transfer  of  the  records  and  proceedings  in  cases  in 
which  the  judgments  and  decrees  were  rendered  in  these  courts  after 
the  territorial  system  had  become  superseded  by  the  erection  of  the 
territory  into  a  State.  That  section  declares,  that  in  all  cases  pend- 
ing in  the  superior  courts  and  court  of  appeals  on  the  3d  of  March, 
1845,  and  which  said  courts  continued  to  take  cognizance  of,  and 
proceeded  to  determine  after  that  day,  cmd  in  all  cases  of  federal 
character  and  j ^isdiction  commenced  in  said  courta  after  that  day, 
and  in  which  judgments  or  decrees  were  rendered,  the  records,  &c., 
shall  be  transferred  to  the  district  court ;  and  writs  of  error  or  ap- 
peals may  be  taken  by  either  party  to  remove  the  judgments  or  de- 
crees, &C. 

There  can  be  no  doubt  but  that  the  phraseology  embraces  all  civil 
cases  of  the  class  mentioned ;  and  we  think  it  sufficientiy  compre- 
hensive to  include  criminal  cases  also ;  and  such  was  undoubtedly 
the  object  of  the  provision.  Every  part  of  the  section  shows  that  the 
principal  design  of  providing  for  a  revision  of  these  proceedings  was 
to  procure  the  judgment  of  this  court  upon  the  question  of  jurisdiction 
of  the  territorial  judges  after  the  erection  of  the  territory  into  a  State ; 
it  having  been  insisted  by  the  parties  against  whom  the  proceedings 
were  had,  that  their  judicial  functions  ceased  with  the  terri- 
torial government  *  And  in  this  view,  the  reason  for  in-  [  *  575  ] 
duding  the  criminal  cases  in  the  remedial  law,  of  which 
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these  courts  also  took  cognizance,  is  quite  as  strong  as  that  which 
led  to  the  proTision  in  dvil  cases. 

The  peculiar  situation  of  all  the  cases,  civil  and  criminal,  of  which 
cognizance  was  taken  after  the  tenmnation  of  the  territorial  govern- 
ment, and  previous  to  the  establishment  of  the  federal  courts,  was 
supposed  to  make  this  special  provision  expedient,  in  order  that  the 
question  of  jurisdiction  might  be  settled  speedily,  and  in  a  way 
most  convenient  for  the  parties  and  at  ihe  least  expense.  These 
considerations  applied  with  peculiar  force  to  "the  criminal  cases  in 
which  convictions  had  taken  place,  as  the  prisoners  were  either 
undei^ing  the  punishment  of  their  offences,  or  were  subject  to  its 
infliction. 

We  are  of  opinion,  therefore,  that  the  court  has  jurisdiction  of  the 
case  to  revise  the  judgment  of  the  court  below  on  error,  and  that  the 
motion  to  dismiss  must  be  denied. 

It  was  agreed  by  the  counsel,  on  the  argument  of  the  motion  to 
dismiss,  that,  if  we  arrived  at  the  conclusion  that  the  court  had  juris- 
diction, under  the  act  of  1847,  to  revise  the  judgment  of  the  court 
bdow  on  error,  we  should  proceed  to  examine  the  case  upon  the 
merits,  and  make  a  final  disposition  of  the  same. 

We  have,  accordingly,  looked  into  the  record  for  this  purpose,  and 
find  that  the  prisoner  was  indicted  at  the  October  term,  1845,  of  the 
supericnr  court  of  the  district  of  West  Florida,  in  the  late  territory  of 
Florida.  The  session  began  on  the  3d  day  of  October,  at  vdiich 
time  a  grand  jury  were  dravni  and  impanelled  and  sworn;  and 
that  on  the  3d  day  of  November  following,  during  the  same  term, 
they  came  into  court  and  presented  the  indictment  in  question 
against  the  prisoner,  which  was  then  and  there  received  and  filed 
in  the  court 

The  indictment  contained  two  counts,  charging,  substantially,  the 
same  offence,  namely,  the  cutting  of  timber  trees  then  and  there 
standing  and  being  on  the  government  lands,  the  said  lands  being 
other  than  those  lands  which,  before  that  time,  had  been  reserved  or 
purchased,  in  pursuance  of  law,  for  the  use  of  the  United  States  for 
supplying  and  furnishing  therefrom  timber  for  the  navy,  with  intent 
to  dispose  of  the  same,  &c 

The  indictment  was  afterwards  transferred  fix>m  the  superior  court, 
in  which  it  was  found,  together  with  other  papers  in  the  caus^,  in 
pursuance  of  the  act  of  congress  of  1847,  to  the  district  court  of  the 
United  States  for  the  northern  district  of  Florida,  and  filed  therein ; 
and  at  the  January  term,  1848,  of  that  court,  held  at  Talla- 
[  *  576  ]  hassee,  the  cause  was  docketed  in  said  *  court,  and  ordered 
for  trial  at  the  next  term  thereof,  to  be  held  at  Pensacola 
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on  the  first  Monday  of  March  next,  notice  of  which  order  was  given 
to  the  prisoner.  At  this  term,  eis  we  have  already  stated,  in  disposing 
of  the  motion  to  dismiss,  the  prisoner  was  arraigned,  tried,  and  con- 
victed, after  a  motion  had  been  made,  and  denied,  to  quash  the  in- 
dictment, on  the  ground  that  the  court  had  no  jurisdiction. 

It  will  be  perceived  that  the  proceedings  were  instituted  in  the 
superior  court,  in  October,  1845,  after  the  territory  of  Florida  was 
erected  into  a  State,  and  the  territorial  government  had  ceased ;  and 
that,  pending  the  indictment  in  that  court,  and  before  the  trial,  the 
cause  was  transferred  to  the  district  court  in  pursuance  of  the  act  of 
1847,  and  there  tried,  and  the  prisoner  convicted. 

We  have  ahready  held  at  this  term,  in  the  case  of  Hiram  Benner  and 
oih«s  V.  Joseph  Y.  Porter,  9  How.  235,  that  the  jurisdiction  of  these 
territorial  courts  ceased  on  the  erection  of  the  territory  into  a  State, 
on  the  3d  of  March,  1845 ;  and,  consequently,  the  proceedings  before 
fte  court  in  which  the  indictment  was  found,  were  coram  rum  judice^ 
and  void. 

•Whether  congress  possessed  the  power  to  confer  afterwards  upor 
the  United  States  district  court  jurisdiction  to  arraign  and  try  the 
prisoner  on  this  indictment,  thus  giving  effect  to  it  ex  post  facto^  we 
need  not  stop  to  inquire,  as  the  act  of  1847  does  not  profess  to  confer 
amy  such  authority.  We  have  no  doubt  they  possess  no  such  power. 
An  indictment  upon  which  a  prisoner  can  be  held  to  answer  must  be 
found  by  a  grand  jury  impanelled  and  sworn  in  pursuance  of  law, 
and  before  a  court  of  competent  jurisdiction. 

The  act  of  1847  provided  simply  for  the  transfer  of  those  cases 
pending  in  the*  superior  courts,  and  which  those  courts  claimed  to 
exercise  jurisdiction  over  after  the  territorial  government  had  ceased, 
to  the  federal  district  court  of  the  State  ;  and  for  writs  of  error  or 
appeals  to  i^move  the  judgments  or  decrees  therein  to  this  court  for 
review,  taking  case,  at  the  same  time,  to  guard  against  any  construc- 
tion that  might  be  given  to  the  act  tending  to  affirm  the  jurisdiction, 
but  refening  the  question  to  this  court  to  be  determined. 

Nor  is  there  any  provision  in  the  eighth  section  conferring  any 
special  authority  upon  the  district  court,  in  respect  to  criminal  cases 
pending  in  the  superior  courts,  the  records  and  proceedings  of  which 
were  directed  to  be  transferred,  to  take  up  those  that  remained  un- 
finished, and  to  proceed  therein  to  trial  and  judgment  We  refer  to 
those  criminal  cases  of  which  the  superior  courts  took  cognizance 
after  the  terrxtoricd  government  ceased,  and  with  it  the  jurisdiction  of 
these  courts. 

*  We  do  not  doubt  but  that  it  was  competent  for  congress  [  *  577  '^ 
t»  have  provided  for  the  transfer  of  pending  criminal  cases, 
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as  well  as  civil,  at  the  termination  of  the  territorial  government,  to 
the  federal  courts,  with  authority  to  proceed  therein  to  a  final  disposi- 
tion, the  same  as  if  the  cases  had  originated  in  those  courts.  A 
provision  of  this  kind  is  not  only  fit  and  proper,  but  one  that  should 
always  be  made  in  respect  to  all  the  pending  business  remaining  in 
the  courts  at  the  change  of  government. 

But  the  case  here  is  different.  The  section  relates  to  cases 
pending  in  the  courts  that  had  taken  cognizance  of  them,  and 
proceeded  therein,  after  it  is  alleged  their  jurisdiction  had  ceased. 
And  hence  .  we  find  no  provision  for  taking  up  the  unfinished 
cases  after  the  transfer,  and  proceeding  in  the  same  to  a  final  dis- 
position. 

We  are  satisfied,  therefore,  that  the  district  court  had  no  jurisdic- 
tion to  arraign  and  try  the  prisoner  on  the  indictment  previously  found 
in  the  superior  court  of  the  late  territory  of  Florida,  or  to  pronounce 
judgment  thereon,  and  that  the  judgment  accordingly  should  be  re- 
versed, and  the  proceeding  remitted  to  the  court  below,  with  direc- 
tions to  quash  the  indictment  and  discharge  the  prisoner  firom  his 
recognizance,  or  imprisonment,  as  the  case  may  be. 

The  act  of  congress  passed  March  2, 1831,  4  Stats,  at  Large,  472, 
upon  which  the  indictment  in  this  case  is  fouhded,  has  been  before 
us  at  this  term  for  consideration,  in  the  case  of  the  United  States  v* 
Briggs,  9  How.  351,  and  in  which  we  have  held  that  an  indictment  in 
all  respects  corresponding  with  the  present  one  was  well  warranted 
by  the  provisions  of  that  act.  It  makes  the  cutting  of  trees  or  timber 
standing  on  any  lands  belonging  to  the  government,  by  any  person, 
whether  such  lands  be  or  be  not  reserved  or  purchased,  in  pursuance 
of  law,  for  the  use  of  the  navy,  with  the  intent  to  convert  the 
same  to  his  own  use,  a  criminal  offence,  punishable  by  fine  and  im- 
prisonment 

There  is  no  distinction  made  between  the  acts  of  trespass  in  cut- 
ting the  timber  on  lands  reserved  and  not  reserved  for  the  use  of  the 
navy.  Each  is  made  a  misdemeanor,  and  subjected  to  the  same 
penalty.  There  is  no  ambiguity  in  the  act  in  this  respect,  or  room 
for  a  different  interpretation.  Had  the  question  in  this  case  turned 
upon  the  merits,  we  should  not  have  entertained  a  doubt  upon  it, 
or  have  considered  it  open  after  the  decision  in  the  case  already 
referred  to. 

The  act  of  1817,  3  Stats,  at  Large,  347,  was  nearly  as  comprehen- 
sive as  the  one  in  question.  The  only  difference  is,  that  there  the 
offence  of  cutting  on  lands  belonging  to  the  government 
[  •  678  ]  other  than  those  reserved  for  the  use  of  the  navy  'was 
limited  to  the  cutting  of  live-oak  or  red-cedar  timber ;  heie 
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it  is  enlarged  to  the  cutting  of  live-oak  or  led-oedar  trees  ^  or  othet 
timber,"  thereby  removing  the  restriction  in  the  act  of  1817.  In  othct 
respects,  the  two  acts  are  substantially  the  same* 

9H.  676^  679;  t  WaLStt;  8W«L67a. 


EzBKiEL  Simpson,  Plaintiff  in  Error,  i;.  The  United  States. 

9  H.  57S. 

The  dedsion  in  the  preceding  case  affirmed* 


LoFTiN  Cotton,  Plaintiff  in  Error,  v.  The  United  States. 

9  fi.  579. 

The  decision  in  the  two  cases  next  preceding,  so  fer  as  respects 
the  right  to  a  writ  of  error,  affirmed.    Motion  to  dismiss  overruled. 


John  Baldwin,  AppeUant,  v.  Charles  Ely. 

9H.980. 

OsitificBtM  of  moiMjr  due  at  the  treMitry  of  the  United  Stales,  under  the  treaty  between  flie 
United  States  and  Mexico,  (8  Stats,  at  Laii^e,  5S6,)  bearing  the  indorsement  in  blank  ei 
the  payee,  and  acquired  in  good  faith,  and  for  yalnable  consideration,  bj  the  defendaati 
thongh  not  on  the  same  footing  as  negotiable  paper  by  the  law  merchant,  are  property, 
tnuosfenble  by  nich  indorsement  and  deliTory,  and  the  defendants  title  is  good,  as  against 
the  plaintiff,  who  offered  no  eridenoe  to  impeach  it 

The  case  is  stated  in  the  opinion  of  the  courb 
jBifrft,  for  the  appellant. 
Bradley^  contra. 

*  Tanet,  C.  J.  delivered  the  opinion  of  the  courL  [  *  596  ] 

This  case  is  brought  here  by  appeal  from  the  decision  of 
the  drcuit  court  for  the  District  of  Cohmibia  for  the  county  of  Wash* 
ington,  sitting  as  a  court  of  chancery. 

The  appellant  filed  his  bill  in  that  court,  stating  that  large  sums  of 
money  were  awarded  to  him  under  the  convention  "with  Mexico,  for 
which  he  obtained  certificates,  payable  to  him  or  his  assigns,  from  tiie 
treasury  department,  according  to  the  act  of  congress  of  September 
1, 1841.^  That  among  these  certificates  were  three  for  $1,000  each, 
numbered  989,  990,  and  991 ;  that  upon  the  back  of  these  certificatesi 
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among  others,  he  wrote  his  name,  but  without  any  words  of  transfer 
or  assignment,  and  continued  to  hold  them  as  the  lawful  owner ;  and 
that  while  he  thus  held  them,  the  said  three  certificates  were  either 
casually  lost  by  him,  or,  as  he  verily  believed,  purloined  or  stolen. 
He  states  further,  that  upon  discovering  their  loss,  he  gave  notice  of 
it  to  the  secretary  of  the  treasury,  who  agreed  to  suspend  payment 
in  case  they  should  be  presented,  until  an  opportunity  should  be 
afforded  him  to  regain  possession  of  them,  or  to  assert  his  right  by 
some  legal  proceeding;  but  that  he  had  been  unable  to  discover 
where  these  certificates  were,  or  who  held  them,  until  a  short  time 
before  the  bill  was  filed,  when  he  received  notice  from  the  depart- 
ment, that  they  had  been  presented  for  payment  on  behalf  of  the 
appellee,  and  would  be  paid  accordingly,  unless  sufficient  grounds  for 
refusing  should  be  furnished  by  the  appellant ;  and  that,  as  the  appel- 
lee resided  out  of  the  District  of  Columbia,  and  his  agent  was  a  mem- 
ber of  congress,  and  therefore  not  liable  to  arrest,  he  was  without 
remedy  except  by  the  aid  of  the  court  to  obtain  a  discovery  of  the 
right  and  title  which  Ely,  the  appellee,  possessed,  or  under  which  he 
claimed ;  and  prayed  that  he  might  be  required  to  prove  and  show 
how  the  certificates  were  procured  from  the  appellant,  and  for  w^hat 
consideration,  and  when  and  where,  and  to  produce  them  before  the 
court,  and  be  compelled  by  its  decree  to  deliver  them  to  the  com- 
plainant 

The  appellee  appeared  and  put  in  his  answer,  in  which  he  states 
that  these  certificates,  indorsed  in  blank  by  the  appellant,  were  deliv- 
ered to  him  by  a  certain  Perry  G.  Grardiner,  to  be  held  as  security 
for  loans  and  advances  previously  made  by  the  appellee  to  the  said 
Giardiner,  and  also  for  such  further  loans  and  advances  as  he  might 
thereafter  make.  He  further  states,  that  he  afterwards 
[  *  599  ]  made  sundry  advances,  which  he  particularly  *  mentions, 
and  that  he  has  altogether  advanced  to  Gardiner  (2,077. 
for  which  he  holds  these  certificates.  He  further  states,  that,  at  the 
time  he  took  them,  he  believed,  firom  Gardiner's  representations,  that 
he  was  the  owner,  and  had  no  knowledge  or  suspicion  of  any  cir- 
cumstance that  could  invalidate  his  titie.  And  further,  that  he  is 
informed,  and  believes,  and  charges,  that  they  were  indorsed  with  the 
express  intention  of  passing  by  such  indorsement  a  perfect  titie  to 
Gkirdiner,  and  handed  by  the  appellant  to  him,  that  he  might  go  into 
the  market  and  negotiate  them,  and  apply  the  procee'ds  in  payment 
of  a  debt  due  firom  Baldwin  to  him. 

The  transactions  between  the  appellee  and  Grardiner  are  set  out  in 
tiie  answer  much  more  particularly  and  in  detail  than  is  here  stated, 
and  a  great  portion  of  it  is  taken  up  in  stating  a  transaction  between 
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him  and  Gkirdiner  concerning  a  pledge  of  other  certificates,  upon 
which  a  large  portion  of  the  advances  now  due,  were  originally  made, 
and  explaining  how  these  three  certificates  became  finally  pledged 
for  the  whole  amount  loaned  by  the  respondent,  and  the  others 
released.  But  it  is  unnecessary  to  state  ihese  particulars  here,  be* 
cause  we  see  nothing  in  the  case  to  impeach  the  fairness  and  good 
faith  of  the  appellee,  and  the  summary  above  given  is  sufficient  to 
show  the  issues  upon  which  this  controversy  must  be  decided. 

Ghurdiner  was  examined  as  a  witness  on  the  part  of  the  appellee, 
and  sustains  in  every  respect  the  statement  in  the  answer.  But  his 
testimony  is  objected  to  by  the  appellant,  first,  upon  the  ground  that 
he  is  interested,  and  therefore  incompetent;  and  secondly,  that  if  he 
is  competent,  he  is  not  worthy  of  credit.  It  is  not  necessary  to 
express  an  opinion  upon  the  validity  of  either  of  these  objections,  for 
the  admission  or  rejection  of  his  testimony  would  not  change  the 
equity  of  the  case. 

Patting  aside,  therefore,  the  testimony  of  Gkirdiner,  it  appears  from 
the  bill  and  answer  that  the  appellee  is  in  possession  of  these  certifi- 
cates, claiming  title  to  them  as  assignee.  The  act  of  congress  directs 
that  such  certificates  shall  be  made  payable  to  the  person  entitied  under 
the  award  of  the  commissioners,  his  legal  representatives  or  assigns, 
and  the  certificates  in  question  were  issued  in  conformity  to  the  law, 
and  made  payable  to  the  party,  his  legal  representatives  or  assigns, 
upon  the  surrender  of  the  certificates  at  the  department  They  are 
therefore  legally  transferable  by  assignment,  and  no  particular  form 
of  assignment  is  prescribed.  The  certificates  in  question  were  in- 
dorsed in  blank  by  the '  appellant,  and  that  indorsement  would  be 
altogether  useless  and  unmeaning,  unless  made  for  the  pur- 
pose of  transferring  the  property  to  an  assignee,  and  *  author-  [  *  600  ] 
izing  any  person  entitied  to  it  in  that  character  to  write  over 
his  name  a  formal  and  regular  assignment,  if  it  should  become  neces- 
sary, or  he  should  deem  it  his  interest  to  do  so.  The  holders  of  cer- 
tificates of  this  description,  thus  indorsed  in  blank,  have  always  been 
recognized  at  the  treasury  department  as  assignees,  without  any 
formal  assignment,  and  the  money  due  on  the  certificate  paid  to 
^  them,  except  only  when  doubts  were  entertained  of  the  genuineness 
of  the  indorsement,  or  notice  given  that  the  titie  of  the  holder  was 
disputed.  Neither  the  law  nor  the  usages  of  the  department  require 
that  the  indorsement  or  assignment  should  be  attested  by  a  witness. 

There  is  nothing,  therefore,  in  the  form  and  character  of  the  indorse- 
ment calculated  to  awaken  suspicion  that  the  appellee  had  obtained 
them  unfairly.  The  handwriting  of  the  appellant  is  admitted,  and  the 
indorsfiment  is  according  to  the  udage  sanctioned  by  the  department 
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at  whiob  they  are  to  be  paid.  His  posseosioiiy  tiierelbre,  npon  estab- 
lished  prindiples  of  law,  is  primd  facie  evidence  that  he  is  entitied  to 
the  property  until  the  conlrary  appean,  A  different  rule  would  put 
in  jeopardy  the  title  to  a  great  portion  of  this  scrip,  which  has  been 
fiiirly  pnichased  for  a  valuaUe  consideration.  For  it  has  been  a 
Gommon  artibde  of  traffic,  and  much  of  it  has  passed  through  a 
variety  of  hands,  with  no  oth^  evidence  of  an  assignment  to  the 
holder  but  the  indorsement  in  blank  of  the  original  payee.  We  do 
not  mean  to  say  that  these  certificates  are  to  be  regarded  as  commer- 
cjal  instruments,  to  be  regulated  by  the  commercial  law,  and  that  the 
holder  is  entitled  to  all  the  rights  which  belong  to  a  bond  fide  indor- 
see of  a  promissory  note.  He  certainly  is  not.  They  are,  however, 
property,  and  the  legal  right  to  them  may,  under  the  act  of  congress, 
be  transferred  to  another,  like  the  right  to  any  other  property.  And 
the  possession  of  them  by  the  appellee,  wi4h  the  customary  fonn  of 
assignment  indorsed  upon  them,  in  the  handwriting  of  the  party  to 
whom  they  were  originally  issued,  entitles  him  to  the  benefit  of  the 
legal  presumptions  in  favor  of  tus  right  which  always  arise  from  poe* 
session,  until  proof  is  offered  to  the  contrary. 

Now  the  appellant  offers  no  proof  that  the  e^rtifieates  were  lost  or 
stolen,  as  charged  in  his  bill,  nor  any  proof  that  they  remained  in  his 
possession  after  he  indorsed  them,  nor  any  evid^ice  that  the  indorse- 
ment was  made  for  any  other  purpose  than  that  which  it  imports 
that  is,  for  the  purpose  of  transferring  it  to  another  person. 

It  is  Ivue,  that  it  appears  from  the  testimony  of  witnesses  to  whom 
th^re  can  be  no  objection,  that  these  certificates  were  ad- 
[  *  601  ]  vertised  by  the  appellant,  as  having  been  improperiy  *  ob- 
tained from  him,  and  that  his  advertisement  appeared  in 
some  newspaper  before  they  were  pledged  the  second  time  to  EUy. 
But  the  advertisement  is  no  evidence  of  the  fact  stated  in  it,  and 
there  is  no  reason  to  believe  that  it  came  to  the  knowledge  of  the 
appellee  before  the  last  transaction  between  him  and  Oardiner.  And 
if  Gkurdiner's  testimony  is  rejected,  there  is  no  .evidence  in  the  case  to 
support  the  allegations  in  the  appellant's  bill,  nor  any  ground  upon 
whioh  he  can  entitle  himself  to  the  relief  he  asks  f<Mr. 

Besides,  the  object  of  the  appellant's  bill  is  for  discovery  as  well  as 
relief,  and  to  obtain  from  the  appellee  a  discovery  of  the  right  and 
title  which  he  possesses,  or  under  which  he  claims.  The  answer, 
therefore,  is  responsive  to  the  bill,  when  it  states  the  transactions 
with  Gktidinw,  and  the  circumstances  under  which  he  received  the 
oertificates,  and  the  advances  he  made  upon  them.  And  it  is  enti- 
tied  to  all  the  weight  which  the  rules  of  equity  give  to  an  answer 
when  it  is  responsive  to  the  bill,  and  speaks  of  fiicts  within  the  per- 
sonal knowledge  of  the  respondent. 
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The  case  of  Williamson  v.  Thomson,  16  Ves.  442,  relied  on  by  the 
appellant,  depended  on  dijSeient  principles.  The  East  India  certifi- 
cate in  dispute  in  that  case  was  not  by  law  assignable,  and  the  order 
indotrsed  npon  it  by  the  party  to  whom  it  was  issued,  to  pay  the 
amount  to  another,  did  not  transfer  the  legal  right  to  the  money.  It 
might  pass  the  equitable  title,  if  so  intended,  but  nothing  more.  The 
decision  turned  upon  the  meaning  and  intention  of  the  indorsement. 
The  court  of  chancery  was  called  upon  to  expound  it,  and  to  deter- 
mine, from  the  evidence,  whether  it  was  intended  as  a  transfer  of  the 
equitable  right,  or  as  an  authority  merely  to  receive  the  money  as  the 
agent  of  the  original  payee,  and  for  his  use.  The  court  determined 
that  he  took  it  in  the  latter  character,  but  upon  evidence  which  pre- 
sented a  case  altogether  unlike  the  one  now  before  us. 

The  decree  of  the  circuit  court  dismissing  the  bill  cannot,  however, 
be  sustained.  The  appeUee  admits  that  he  did  not  purchase  the  cer- 
tificates from  G(ardiner,  but  took  them  as  security  for  the  money 
loaned.  Consequentiy,  the  appellant  is  entitled  to  redeem,  upon 
payment  of  the  advances  stated  in  the  answer,  with  interest  upon 
the  several  sums  from  the  time  they  were  respectively  loaned.  The 
decree  of  the  court  below  must,  therefore,  be  reversed,  with  the  costs 
in  this  court,  and  the  case  remanded,  with  directions  to  cause  an 
account  to  be  stated  in  conformity  to  this  opinion,  and  to  pass  a 
decree  requiring  the  certificates  to  be  delivered  to  the  appel* 
lant,  upon  his  *  paying  or  tendering  to  the  appellee  the  [  *  602  ] 
amount  found  to  be  due,  and  in  case  the  money  is  not  paid 
or  tendered  by  a  day  to  be  fixed  by  the  circuit  court,  then  the  certifi- 
cates to  be  sold,  and  the  proceeds  apportioned  between  the  parties  in* 
the  mann^  herein  directed. 

In  taking  the  account,  the  appellee  is  to  be  allowed  the  whole 
amount  of  the  loans  and  advances  to  G^ardiner,  for  which  these  three 
certificates  were  ultimately  left  in  pledge.  And  as  the  appellant  did 
not  offer  to  redeem  them,  and  insisted  on  their  absolute  redelivery  to 
him,  the  court  think  that,  under  the  circumstances  as  they  appear  in 
the  record,  the  appellee  is  equitably  entitled  to  his  costs  in  the  circuit 
court,  and  they  are  accordingly  in  the  account  to  be  charged  against 
ihe  appellant  But  as  regards  the  costs  in  this  court,  the  aippellant,  by 
the  established  rules  and  practice  bf  the  court,  is  entitled  to  recover 
them,  and  they  must  be  charged  against  the  appellee. 

A  mandate  will  be  issued  to  the  circuit  court  in  conformity  with 
tius  ophiion.  21 H.  897. 

VOL.  xvni.  24 
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Joseph  Fleming  and  William  A.  Marbhall,  trading  *  under  the 
Firm  of  Fleming  and  Marshall,  v.  James  Paoe,  Collector  of  the 
United  States. 

9H.60S. 

The  capture  and  occupation  of  Tampico,  bj  the  anns  of  the  United  States,  daring  the  war 
with  MexicOt  though  sufficient  to  cause  it  to  be  regarded  by  other  nations  as  part  of  our 
territory,  did  not  make  it  a  part  of  the  United  States  under  our  constitution  and  laws ;  it 
remained  a  foreign  country,  within  the  meaning  of  the  reyenue  laws  of  the  United  States. 

Certifioate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania. 

The  question  was  as  follows :  — 
[  •  606  ]  *  "  Whether  Tampico,  in  the  year  1847,  while  in  the  mili- 
tary occupation  of  the  forces  of  the  United  States,  ceased 
to  be  a  foreign  country,  within  the  meaning  of  the  first  section  of  the 
act  of  congress  passed  80th  July,  1846,  entitled :  'An  act  reducing 
the  duty  on  imports,  and  for  other  purposes ; '  so  that  goods,  "wures, 
and  merchandise  of  the  produce,  growth,  and  manufacture  of  Mexico, 
or  any  part  thereof^  imported  into  the  port  of  Philadelphia  from 
Tampico,  during  said  military  occupation,  were  not  subject  to  the 
payment  of  the  duties  prescribed  by  the  said  act,  but  entitled  to  be 
entered  free  of  duty  as  from  a  domestic  port" 

Mc  Call  and  Webster^  for  the  plaintiffs. 

Johnson^  (attorney-general,)  contrd. 

[  *  614  ]      *  Tanet,  C.  J.,  delivered  the  opinion  of  the  court. 

The  question  certified  by  the  circuit  court  turns  upon  the 
construction  of  the  act  of  congress  of  July  30,  1846.^  The  duties 
levied  upon  the  cargo  of  the  schooner  Catharine  were  the  duties  im- 
posed by  this  law  upon  goods  imported  from  a  foreign  country.  And 
if  at  the  time  of  this  shipment,  Tampico  was  not  a  foreign  port 
within  the  meaning  of  the  act  of  congress,  then  the  duties  were 
illegally  charged,  and,  having  been  paid  under  protest,  the  plaintifis 
would  be  entitied  to  recover  in  this  action  the  amount  exacted  by 
the  collector. 

The  port  of  Tampico,  at  which  the  goods  were  shipped,  and  the 
Mexican  State  of  Tamaulipas,  in  which  it  is  situated,  were  undoubt- 
edly at  the  time  of  the  shipment,  subject  to  the  sovereignty  and 
dominion  of  the  United  States.  The  Mexican  authorities  had  been 
driven  out,  or  had  submitted  to  our  army  and  navy;  and  the  country 
was  in  the  exclusive  and  firm  possession  of  the  United  States,  and 
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governed  by  its  military  authorities,  acting  under  the  orders  of  the 
President  But  it  does  not  follow  that  it  was  a  part  of  the  United 
States,  or  that  it  ceased  to  be  a  foreign  country,  in  the  sense  in  which 
these  words  are  used  in  the  acts  of  congress. 

The  country  in  question  had  been  conquered  in  war.  But  the 
genius  and  character  of  our  institutions  are  peaceful,  and  the  power 
to  declare  war  was  not  conferred  upon  congress  for  the  purposes  of 
aggression  or  aggrandizement,  but  to  enable  the  general  governmen 
to  vindicate  by  arms,  if  it  should  become  necessary,  its  own  rights 
and  the  rights  of  its  citizens. 

A  war,  therefore,  declared  by  congress,  can  never  be 'presumed  to 
be  waged  for  the  purpose  of  conquest  or  the  acquisition  of  territory ; 
nor  does  the  law  dedaring  the  war,^  imply  an  authority  to  the  Presi- 
dent to  enlarge  the  limits  of  the  United  States  by  subjugating  the 
enemy's  country.  The  United  States,  it  is  true,  may  extend 
its  boundaries  by  conquest  or  treaty,  and  *  may  demand  the  [  *  615  ] 
cession  of  territory  as  the  condition  of  peace,  in  order  to 
indemnify  its  citizens  for  the  injuries  they  have  suffered,  or  to  reim- 
burse the  government  for  the  expenses  of  the  war.  But  this  can  be 
done  only  by  the  treaty-making  power  or  the  legislative  authority, 
and  is  not  a  part  of  the  power  conferred  upon  the  President  by  the 
declaration  of  war.  His  duty  and  his  power  are  purely  military.  ) 
As  commander-in-chief^  he  is  authorized  to  direct  the  movements  of 
the  naval  and  military  forces  placed  by  law  at  his  command,  and  to 
employ  them  in  the  manner  he  may  deem  most  effectual  to  harass 
and  conquer  and  subdue  the  enemy.  He  may  invade  the  hostile 
country,  and  subject  it  to  the  sovereignty  and  authority  of  the  United 
States.  But  his  conquests  do  not  enlarge  the  boundaries  of  this 
Union,  nor  extend  the  operation  of  our  institutions  and  laws  beyond 
the  limits  before  assigned  to  them  by  the  legislative  power. 

It  is  true  that,  when  Tampico  had  been  captured,  and  the  state  of 
Tamaulipas  subjugated,  other  nations  were  bound  to  regard  the 
country,  while  our  possession  continued,  as  the  territory  of  the  United 
States,  and  to  respect  it  as  such.  For,  by  the  laws  and  usages  of 
nations,  conquest  is  a  valid  title,  while  the  victor  maintains  the  ex- 
clusive possession  of  the  conquered  country.  The  citizens  of  no 
other  nation,  therefore,  had  a  right  to  enter  it  without  the  permission 
of  the  American  authorities,  nor  to  hold  intercourse  with  its  inhabi- 
tants, nor  to  trade  with  them.  As  regarded  all  other  nations,  it  was 
a  part  of  the  United  States,  and  belonged  to  them  as  exclusively  as 
the  territory  included  in  our  established  boundaries. 

But  yet  it  was  not  a  part  of  this  Union.     For  every  nation  which 
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aequires  teiritory  by  trealy  or  conquest,  holds  it  according  to  its  own 
institutions  and  laws.  And  the  relation  in  which  the  port  of  Tam- 
pioo  stood  to  the  United  States,  while  it  was  occupied  by  thehr  armaj 
did  not  depend  upon  the  laws  of  nations,  but  upon  our  own  consti- 
tution and  acts  of  ccxagress.  The  power  of  the  President,  under  ^ 
which  Tampico  and  the  State  of  Tamaulipas  were  conquered  and 
held  in  subjection,  was  simply  that  of  a  military  commander  prose- 
cuting a  war  waged  against  a  public  enemy  by  the  authority  of  his 
government.  And  the  country  from  which  these  goods  were  im- 
ported, was  invaded  and  subdued,  and  occupied  as  the  territory  of  a 
foreign  hostile  nation,  as  a  portion  of  Mexico,  and  was  held  in  pos- 
session in  order  to  distress  and  harass  the  enemy.  While  it  was 
occupied  by  our  troops,  they  were  in  an  enemy's  country,  and  not  in 
their  own;  tiie  inhabitants  were  still  foreigners  and  enemies, 
[  *  616  ]  and  owed  to  the  United  States  nothing  more  than  *the 
submission  and  obedience,  sometimes  called  temporary  al- 
legiance, which  is  due  from  a  conquered  enemy,  when  he  surrenders 
to  a  force  which  he  is  unable  to  resist  But  tiie  boundaries  of  the 
United  States,  as  they  existed  when  war  was  declared  against 
Mexico,  were  not  extended  by  the  conquest ;  nor  could  they  be  rege- 
lated by  the  varjring  incidents  of  war,  and  be  enlarged  or  diminished 
as  the  armies  on  either  side  advanced  or  retreated.  They  remained 
unchanged.  And  every  place  which  was  out  of  the  limits  of  the 
United  States,  as  previously  established  by  the  political  authorities 
of  the  government,  was  still  foreign ;  nor  did  our  laws  extend  over  it 
Tampico  was,  therefore,  a  foreign  port  when  this  shipment  was  made. 
Again,  there  was  no  act  of  congress  establishing  a  custom-house 
at  Tampico,  nor  authorizing  the  appointment  of  a  collector ;  and, 
oonsequentiy,  there  was  no  officer  of  the  United  States  authorized 
by  law  to  grant  the  clearance  and  authenticate  the  coasting  manifest 
of  the  cargo,  in  ihe  manner  directed  by  law,  where  the  voyage  is 
from  one  port  of  the  United  States  to  another.  The  person  who 
acted  in  the  character  of  collector  in  this  instance,  acted  as  such 
under  the  authority  of  the  military  commander,  and  in  obedience  to 
his  orders;  and  the  duties  he  exacted,  and  the  regulations  he  adopted, 
were  not  those  prescribed  by  law,  but  by  the  President  in  his  char- 
acter of  commander-in-chief.  The  custom-house  was  established  in 
an  enemy's  country,  as  one  of  the  weapons  of  war.  It  was  estab- 
lished, not  for  the  purpose  of  giving  to  the  people  of  Tamaulipas  the 
benefits  of  commerce  with  the  United  States,  or  with  other  countries, 
but  as  a  measure  of  hostility,  and  as  a  part  of  the  military  operations 
in  Mexico ;  it  was  a  mode  of  exacting  contributions  from  the  enemj 
to  support  our  army,  and  intended  also  to  cripple  the  resources  of 
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Mexico,  and  make  it  feel  the  evils  and  buideiifl  of  the  war.  The 
duties  required  to  be  paid  were  regulated  with  this  view,  and  were 
nothing  more  than  oontributionB  levied  upon  the  enemy,  which  the 
oaages  of  war  justify  when  an  anny  is  operating  in  the  enemy's 
country.  The  permit  and  coasting  manifest  granted  by  an  officer 
thus  appointed,  and  thus  controlled  by  military  authority,  could  not 
be  recognized  in  any  port  of  the  United  States  as  the  documents 
required  by  the  act  of  congress  when  the  vessel  is  engaged  in  the 
coasting  trade,  nor  could  they  exempt  the  cargo  from  the  payment 
of  duties. 

This  construction  of  the  revenue  laws  has  been  uniformly  given 
by  the  administrative  department  of  the  government  in  every  case 
that  has  come  before  it.  And  it  has,  indeed,  been  given  in 
cases  where  there  appears  to  have  been  stronger  *  ground  [*617] 
for  regarding  the  place  of  shipment  as  a  domestic  port  For, 
after  Florida  had  been  ceded  to  the  United  States,  and  the  forces  of 
the  United  States  had  taken  possession  of  Pensacola,  it  was  decided 
by  the  treasury  department|  that  goods  imported  from  Pensacola  be- 
fore an  act  of  congress  was  passed  erecting  it  into  a  collection  dis* 
tzict,  and  authorizing  the  appointment  of  a  collector,  were  liable  to 
duty.  That  is,  that,  although  Florida  had,  by  cession,  actually  be-* 
come  a  part  of  the  United  States,  and  was  in  our  possession,  yet, 
under  our  revenue  laws,  its  ports  must  be  regarded  as  foreign  until 
they  were  established  as  domestic,  by  act  of  congress ;  and  it  appears 
that  this  decision  was  sanctioned  at  the  time  by  the  attomey*general 
of  the  United  States,  the  law  officer  of  the  government.  And,  al- 
though not  so  directiy  applicable  to  the  case  before  us,  yet  the  decis- 
ions of  the  treasury  department  in  relation  to  Amelia  Island,  and 
certain  ports  in  Louisiana,  after  that  province  had  been  ceded  to  the 
United  States,  were  both  made  upon  the  same  grounds.  And  in  the 
latter  case,  after  a  custom-house  had  been  established  by  law  ^  at  New 
Orleans,  the  collector  at  that  place  was  instructed  to  regard  as  for- 
eign ports  Baton  Rouge  and  other  settiements  still  in  the  possession 
of  Spain,  whether  on  the  Mississippi,  Iberville,  or  the  sea-coast.  The 
department  in  no  instance  that  we  are  aware  of,  since  the  establish- 
ment of  the  government,  has  ever  recognized  a  place  in  a  newly 
acquired  country  as  a  domestic  port,  from  which  the  coasting  trade 
might  be  carried  on,  unless  it  had  been  previously  made  so  by  act  of 
congress. 

The  principle  thus  adopted  and  acted  upon  by  the  executive  de- 
partment of  tike  government,  has  been  sanctioned  by  the  decisions  in 
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this  court  and  the  circuit  courts  whenever  the  question  came  before 
them.  We  do  not  propose  to  comment  upon  the  different  cases  cited 
in  the  argument.  It  is  sufficient  to  say  that  there  is  no  discrepancy 
between  them.  And  aU  of  them,  so  far  as  they  apply,  maintain  that, 
under  our  revenue  laws,  every  port  is  regarded  as  a  foreign  one,  un- 
less the  custom-house  from  which  the  vessel  clears,  is  within  a  collect 
tion  district  established  by  act  of  congress,  and  the  officers  granting 
the  clearance  exercise  their  functions  under  the  authority  and  control 
of  the  laws  of  the  United  States. 

In  the  view  we  have  taken  of  this  question,  it  is  unnecessary  to 
notice  particularly  the  passages  from  eminent  writers  on  the  laws  of 
nations,  which  were  brought  forward  in  the  argument  They  speak 
altogether  of  the  rights  which  a  sovereign  acquires,  and  the  powers 
he  may  exercise  in  a  conquered  country,  and  they  do  not 
[  •  618  ]  bear  upon  the  question  we  are  considering.  For,  'in  this 
country,  the  sovereignty  of  the  United  States  resides  in  the 
people  of  the  several  States,  and  they  act  through  their  representa- 
tives, according  to  the  delegation  and  distribution  of  powers  con- 
tained in  the  constitution.  And  the  constituted  authorities  to  whom 
the  power  of  making  war  and  concluding  peace  is  confided,  and  of 
determining,  whether  a  conquered  country  shall  be  permanently  re- 
tained or  not,  neither  claimed  nor  exercised  any  rights  or  powers  in 
relation  to  the  territory  in  question,  but  the  rights  of  war.  After  it 
was  subdued,  it  was  uniformly  treated  as  an  enemy's  country,  and 
restored  to  the  possession  of  the  Mexican  authorities  when  peace  was 
concluded.  And,  certainly,  its  subjugation  did  not  compel  the  United 
States,  while  they  held  it,  to  regard  it  as  a  part  of  their  dominions, 
nor  to  give  to  it  any  form  of  civil  government,  nor  to  extend  to  it 
our  laws. 

Neither  is  it  necessary  to  examine  the  English  decisions  which 
have  been  referred  to  by  counsel.  It  is  true  that  most  of  the  States 
have  adopted  the  principles  of  English  jurisprudence,  so  far  as  it  con- 
cerns private  and  individual  rights.  And  when  such  rights  are  in 
question,  we  habitually  refer  to  the  English  decisions,  not  only  with 
respect,  but  in  many  cases  as  authoritative.  But  in  the  distribution 
of  political  power  between  the  great  departments  of  government, 
there  is  such  a  wide  difference  between  the  power  conferred  on  the 
President  of  the  United  States,  and  the  authority  and  sovereignty 
which  belong  to  the  English  crown,  that  it  would  be  altogether  un- 
safe to  reason  from  any  supposed  resemblance  between  them,  either 
as  regards  conquest  in  war,  or  any  other  subject  where  the  rights  and 
powers  of  the  executive  arm  of  the  government  are  brought  into 
question.     Our  own  constitution  and  form  of  government  must  be 
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our  only  gaide.  And  we  are  entirely  satisfied  that,  under  the  consti* 
tation  and  laws  of  the  United  States,  Tampico  was  a  foreign  port, 
within  the  meaning  of  the  act  of  1846,  when  these  goods  were 
shipped,  and  that  the  cargoes  were  liable  to  the  duty  charged  upon 
them.    And  we  shall  certify  accordingly  to  the  circuit  court 

AfLean,  J.,  dissented  ^  ^'  ^^' 


William  H.  Marriott,  Plaintiff  in  Error,  v.  Frederick  W.  Brunb, 
John  C.  Brvne,  and  William  H.  Brunb,  Copartners,  trading 
under  the  firm  of  F.  W.  Brunb  and  Sons. 

9  H.  619. 

Under  the  tariff  act  of  July  30, 1846,  (0  Suts.  at  Large,  46,)  datj  is  to  be  assessed,  not 
npon  the  weight  of  sagar  in  the  invoice,  but  the  weight  when  landed  ;  although  no  express 
direction  is  contained  in  any  law  to  make  an  allowance  for  loss  of  weight  of  sugar  bj 
drainage ;  and  although  the  aggregate  value  is  thus  reduced  below  the  aggregate  cost 
named  in  the  invoice. 

Appraisers  have  not  authority  to  fix  weights  or  quantities,  only  valuations. 

A  protest,  made  before  duties  are  finally  adjusted  and  closed,  is  in  season,  under  the 
act  of  February  26,  1845,  (5  Stats,  at  Large,  727,)  although  moneys  had  been  pre 
vioosly  advanced  on  account  of  the  duties. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland,  in  an  action  against  the  collector  of  the  port  of  Baltimore, 
to  recover  back  moneys  alleged  to  have  been  illegally  exacted  as  and 
for  duties  upon  sugars.  The  questions  upon  which  the  case  depended, 
were,  whether  the  importers  were  bound  by  the  weights  declared  iii 
the  invoice  made  at  the  place  of  exportation,  and  muqt  pay  duty 
upon  the  aggregate  weight  therein  stated,  or  only  on  the  amount 
landed.  And  also  whether  the  requirement  of  the  act  of  February 
26, 1845,  respecting  a  protest,  had  been  complied  with.  The  protest 
relied  on  was  as  follows :  — 

Baltimore,  April  9, 1847. 

"  Gen.  Wm.  H.  Marriott,  Collector  of  the  Port  of  Baltimore. 

'^  Dear  Sir :  Having  been  informed  that  it  is  the  intention  of  the 
secretary  of  the  treasury  not  to  make  allowance  on  the  payment  of 
duties  on  such  articles  as  may  result  here  less  in  quantity,  from  loss 
in  weight  or  leakage,  than  at  the  time  of  shipment,  for  instance, 
sugar,  molasses,  &c.,  and  on  which  a  duty  cul  valorem^  of  the  invoice 
is  exacted,  we  hereby  protest  against  the  payment  of  such  entire 
amount  of  duty,  being  of  opinion  that  the  law  at  present  in  force, 
authorizes  an  allowance  for  actual  loss  in  weight  or  gauge,  as  shown 
by  the  difference  in  the  invoice  and  the  returns  of  the  weighers  and 
gangers  of  such  cargoes  after  delivery  in  this  port. 
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**  We  desire  that  this  protest  should  extend  to  all  our  importaiioii» 
of  sugar  and  molasses  since  the  operation  of  the  present  tarifff 
namely :  — 

Water  Witch,  from  Aridbo,  entered  17th  November,  1846. 

J.  E.  Ridgway,  from  Aricibo,  entered  8th  February,  1847. 

Juliet,  from  St.  Thomas,  entered  15th  February,  1847. 

United  States,  from  Ponce,  entered  26th  February,  1847. 

San  Jacinto,  From  Havana,  entered  26th  of  February,  1847. 

Creed,  from  Cardinas,  entered  1st  March,  1847. 

At  New  York,  O.  Thompson,  from  Aricibo,  entered  8d  March,  1847. 

At  New  York,  Sophia,  from  Ponce,  entered  4th  March,  1847. 

At  New  York,  Sarah  Adams,  from  Ponce,  entered  9th  March,  1847. 

At  New  York,  Seboris,  from  Mayaguez,  entered  10th  March,  1847. 

Francis  Partridge,  from  Ponce,  entered  2d  April,  1847 ;  and  P.  Oce* 
ola,  from  Mayaguez,  entered  this  day. 

'*  The  protest  upon  our  previous  importations  was  not 
[  •  623  ]  made  *  at  the  time  of  entry,  because  we  were  informed  that 
a  fair  allowance  would  be  made,  but  regret  now  to  learn 
that  the  original  instructions  of  the  secretary  of  the  treasury  have 
been  countermanded.  We  are  credibly  informed  that  allowances 
have,  in  cases  similar  to  the  above,  actually  been  made  in  neighbor- 
ing places,  and  we  think  ourselves  entitled  to  equal  consideration. 

"  We  have  the  honor  to  be,  dear  sir,  your  most  obedient  servants, 
« (Signed,)  F.  W.  Brunb  and  Sons." 

[  •  629  ]  •  The  opinion  of  the  chief  j  ustice  was, "  that  the  allowance  for 
drainage  and  leakage  ought  to  be  made,  and  that  the  reduction 
ought  to  be  made  according  to  the  dutiable  value  of  the  portion  lost. 
With  respect  to  the  sufficiency  of  the  protest,  the  court  held  that  the 
protest  of  9th  April,  1847,  could  not  apply  to  payments  previously 
made,  and  the  plaintiff  was  not  entitled  to  recover  them ;  but  that 
it  covered  all  cargoes  where  the  duties  had  not  before  been  finally 
assessed  and  adjusted  by  the  collector. 

The  court  thereupon  entered  judgment  for  the  plaintiffs,  on  the 
case  stated,  for  the  damages  laid  in  the  declaration,  and  costs,  to  be 
released  on  payment  of  (5,274.29,  with  interest  from  the  19th  of 
May,  1849,  until  paid,  and  costs  of  suit 

From  this  judgment  Mr.  Marriott  sued  out  a  writ  of  etror^  and 
brought  the  case  up  to  this  court. 

Johnson^  (attorney-general,)  for  the  plaintifil 

Brune^  contra. 
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*  WooDBUBTy  J.y  deliyered  the  opinion  of  the  court  [  *  631  ] 

The  plaintiff  in  error,  in  this  caae,  Beeks  to  reyerse  a 
jodgment  below,  which  enabled  the  Bnines,  as  importers  of  certain 
sugars  into  Baltimore,  to  recover  back  from  the  collector  a  supposed 
excess  of  duties,  which  had  been  paid  upon  them.  In  some  of  the 
cargoes  there  was  a  small  quantity  of  molasses,  but  both  are  re- 
garded as  resting  on  the  same  basis.  The  points  involved  are  three 
in  number. 

1.  What  should  be  the  true  amount  of  duties  in  this  case  under 
our  revenue  system,  looking  to  the  general  legislation  on  the  subject, 
and  to  the  nature  of  the  transaction  ? 

2.  Whether  the  result  which  may  be  thus  obtained  should  be 
affected  or  prevented  by  the  special  proviso  in  the  eighth  section  of 
the  law  of  1846  ? 

3.  Whether  the  protests,  filed  by  the  imp(»t«»,  were  such  as  to 
enable  them  in  point  of  law  to  recover  back  all  which  has  been 
allowed  by  the  court  below  ? 

In  considering  the  first  question,  it  is  to  be  noticed  that 
the  *  duties  to  be  paid  on  imported  sugar  are  now  regulated  [  *  632  ] 
chiefly  by  the  act  of  congress  of  July  30, 1846.    9  Stats.  , 

at  Large,  46.  By  the  11th  section  of  that  act,  the  duties  are  fixed 
at  thirty  per  cent,  ad  valorem.  The  collector  here  exacted  that  rate 
on  the  quantity  of  sugar  named  in  the  invoice  and  shipped  from 
foreign  ports.  But  the  quantity  which  arrived  and.  was  entered  here 
was  less  than  that  shipped,  by  drainage  and  waste,  to  the  extent  of 
near  five  per  cent;  and  the  defendants  contended  that  the  duty 
should  be  paid  only  on  that  diminished  quantity. 

The  general  principle  applicable  to  such  a  case  would  seem  to  be, 
that  revenue  should  be  collected  only  firom  the  quantity  or  weight 
which  arrives  here.  That  is,  what  is  imported ;  for  nothing  b  im- 
ported till  it  comes  within  the  limits  of  a  port.  See  cases  cited  in 
Harrison  v.  Vose,  9  How.  372.  And  by  express  provision  in  all  our 
revenue  laws,  duties  are  imposed  only  on  imports  fiN>m  foreign 
countries;  or  the  importation  firom  them,  or  what  is  imported. 
5  Stats,  at  Large,  548,  558.  The  very  act  of  1846  under  considera- 
tion, imposes  the  duty  on  what  is  ^  imported  fiN>m  foreign  countries." 
p.  42.  The  constitution  uses  like  language  on  this  subject  Article  1, 
§§  8,  9.  Indeed,  the  general  definition  of  customs  confirms  this 
view ;  for,  says  McCuUocb,  voL  1,  p.  548 :  ^  Customs  are  duties 
charged  upon  commodities  on  their  being  imported  into  or  exported 
fiom  a  country." 

As  to  imports,  they  therefore  can  cover  nothing  which  is  not 
actually  brought  into  our  limits.    That  is  the  whole  amount  which 
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is  entered  at  the  custom-house ;  that  is  all  which  goes  into  the  con- 
sumption of  the  country ;  that,  and  that  alone,  is  what  comes  in 
competition  with  our  domestic  manufactures ;  and  we  are  unable 
to  see  any  principle  of  public  policy  which  requires  the  words  of  the 
act  of  congress  to  be  extended  so  as  to  embrace  more. 

When  the  duty  was  specific  on  this  article,  being  a  certain  rate 
per  pound,  before  the  act  of  1846,  it  could  of  course  extend  to  no 
larger  number  of  pounds  than  was  actually  entered.  The  change 
in  the  law  has  been  merely  in  the  rate  and  form  of  the  duty,  and 
not  in  the  quantity  on  which  it  should  be  assessed. 

On  looking  a  little  further  into  the  principles  of  the  case,  it  wiU 
be  seen  that  a  deduction  must  be  made  from  the  quantity  shipped 
abroad,  whenever  it  does  not  all  reach  the  United  States,  or  we  shall 
in  truth  assess  here  what  does  not  exist  here.  The  collection  of 
revenue  on  an  article  not  existing,  and  never  coming  into 
[  •  633  ]  the  country,  would  be  an  anomaly,  a  *  mere  fiction  of  law, 
and  is  not  to  be  countenanced  where  not  expressed  in  acts 
of  congress,  nor  required  to  enforce  just  rights. 

It  is  also  the  quantity  actually  received  here  by  which  alone  the 
importer  is  benefited.  It  is  all  he  can  sell  again  to  customers.  It  is 
all  he  can  consume.  It  as  all  he  can  reexport  for  drawback. 
1  Stats,  at  Large,  680-689 ;  4  Stats,  at  Large,  29. 

Nor  is  his  sugar  improved  in  quaUty  by  the  drainage,  so  as  to  raise 
any  eqtdty  against  him  by  it.  The  evidence  in  the  ensuing  case 
from  New  York,  which  was  argued  with  this,  shows  that  the  article 
usually  becomes  of  a  worse  color  and  quality  than  before,  though  if 
not  drained  at  all  it  might  ferment  and  become  still  more  inferior. 

Indeed,  the  reasonableness  of  this  deduction  seems  countenanced 
by  various  other  acts  of  congress.  In  certain  instances,  where  a  loss 
usually  occurs,  and  where  a  general  and  reasonable  rate  of  reduction 
could  be  prescribed,  tliey  have  authorized  it  expressly  in  several  cases 
of  the  character  referred  to. 

Thus,  in  the  case  of  liquors,  a  certain  fixed  per  cent  is  deducted  in 
the  measure,  in  all  cases,  for  leakage,  1  Stats,  at  Large,  166,  and  still 
more  is  deducted  for  breakage,  when  in  bottles.  1  Stats,  at  Large, 
672.  So  another  reduction  is  made  in  weight  for  tare  and  draft. 
1  Stats,  at  Large,  166.  The  last  should  be  draff,  meaning  dust  and 
dirt,  and  not  what  is  generally  meant  by  "  draught,"  or  "  draft," 

But  beside  these  instances,  in  cases  of  an  actual  injury  to  an 
article  arriving  here  in  a  damaged  state,  a  reduction  from  the  value 
is  permitted  expressly  on  account  of  the  diminished  value.  1  Stats, 
at  Large,  41, 166,  665. 

The  former  cases,  referred  to  for  illustration,  rest  on  their  peculiar 
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principles,  and  allowances  in  them  are  made  by  positive  provisions  in 
acts  of  congress,  even  though  the  quantity  and  weight  of  the  real 
article  meant  to  be  imported  should  arrive  here.  Because,  knowing 
well  that  the  whole  is  not  likely  to  arrive^  and  being  able  to  fix,  by  a 
general  average,  the  ordinary  loss  in  those  cases  with  sufficient  ex- 
actness, the  matter  has  been  legislated  on  expressly. 

Yet  there  are  other  cases  of  loss,  from  various  causes,  which  may 
be  very  uncertain  in  amount,  for  which  no  fixed  and  inflexible  rate 
of  allowance  can  be  prescribed,  and  which  must,  therefore,  in  each 
instance,  be  left  to  be  regulated  by  the  general  provisions  for  assess- 
ing duties,  and  the  general  principles  applicable  to  them,  as  before 
explained.  Consequently,  where  a  portion  of  the  shipment  in  cases 
like  these  does  not  arrive  here,  and  hence  does  not  come 
under  the  possession  and  *  cognizance  of  the  custom-house  [  *  634  ] 
officers,  it  cannot,  as  heretofore  shown,  be  taxed  on  any 
ground  of  law  or  of  truth  and  propriety,  and  does  not  therefore 
require  for  its  exemption  any  positive  enactment  by  congress. 

Such  is  the  case  of  a  portion  being  lost  by  perils  of  the  sea,  or.  by 
being  thrown  overboard  to  save  the  ship;  or  by  fire,  or  piracy,  or 
larceny,  or  barratry,  or  a  sale  and  delivery  on  the  voyage,  or  by  natural 
decay.  If  there  be  a  material  loss,  it  can  make  no  difierence  to  the 
sufierer  or  the  government  whether  it  happened  by  natural  or  artificial 
causes.  In  either  case,  the  article  to  that  extent  is  not  here  to  be  as- 
sessed, nor  to  be  of  any  value  to  the  owner. 

To  add  to  such  unfortunate  losses,  the  burden  of  a  duty  on  them, 
imposed  afterwards,  would  be  an  uncalled  for  aggravation,  would  be 
adding  cruelty  to  misfortune,  and  would  not  be  justified  by  any 
sound  reason  or  any  express  provision  of  law.  On  the  contrary, 
congress,  in  several  instances,  when  the  articles  imported  actually 
arrived  here,  and  were  afterwards  destroyed  by  fire  before  the  pack- 
ages had  been  opened  and  entered  into  the  consumption  of  the  coun- 
try, have  refunded  or  remitted  the  duties.  2  Stats,  at  Large,  201 ; 
5  ibid.  284 ;  6  ibid.  2. 

But  much  more  should  duties  not  be  exacted  on  what  was  lost  or 
destroyed  on  its  way  hither,  and  which  never  came  even  into  the 
possession  or  control  of  the  custom-house  officers,  and  much  less  into 
the  use  of  the  community. 

Something  has  been  urged  in  argument  on  the  estimate  made  by 
the  appraisers,  and  the  final  character  attached  to  it  However  that 
may  be,  if  one  was  made  in  this  case,  it  could  be  final  only  as  to  the 
price  of  the  sugar  abroad,  and  not  as  to  the  quantity  or  weight 
reaching  this  country.  The  latter  is  fixed  by  another  class  of  officers, 
authorized  by  law  for  that  purpose  ;  and  if  the  appraisers  undertake 
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to  fix  it)  their   action   in  tbat  respect  is  coram  mm  judiee^  and  a 
nullity. 

The  price  abroad  in  this  case,  depended  on  a  variety  of  circnm- 
stances,  as  the  size  of  the  crop,  the  urgency  of  the  demand  in  the 
market,  the  quality  of  the  article,  &o. ;  and  the  invoice  may  be 
primd  facie  evidence  of  the  result  of  these  and  other  causes  in  estab- 
lishing that  price ;  but  for  a  quarter  of  a  century  it  has  been  departed 
from  by  the  appraisers,  if  the  facts  ascertained  by  them  will  warrant 
it ;  though  their  action  and  decision  as  to  the  price  are  understood 
not  to  be  here  in  this  respect  in  controversy. 

The  various  circulars  from  the  treasury  department,  which  have 
been  referred  to,  and  which  have  been  construed  in  some 
[  *  635  ]  *  cases  to  permit  the  deduction  of  the  quantity  not  really 
arriving  in  this  country,  and  in  others  to  forbid  it,  are  en- 
titled to  much  respect  in  deciding  on  the  true  meaning  of  the  reve- 
nue laws.  But  when  contradictory  or  obscure,  they  furnish  less  aid, 
and  are  never  decisive  or  uncontrollable.  Their  design  is,  of  course, 
to  protect  the  revenue  from  evasions,  and  the  policy  of  the  courts  is 
the  same,  when  decidiiig  how  the  laws  ought  to  be  executed  on  these 
subjects. 

But  as  congress  wishes  to  foster  an  honest  and  honorable  com 
merce  by  its  laws,  no  less  than  obtain  revenue,  it  is  neither  the  tame 
policy  nor  right  of  departments  or  of  courts,  nor  is  it  presumed  to  be 
their  desire,  to  thwart  the  views  of  congress,  or  embarrass  mercantile 
business,  when  not  attended  by  equivocation  and  fraud,  or  to  throw 
doubts  and  difficulties  over  the  liberal  course  proper  to  be  pursued 
generally  towards  the  community  in  any  branch  of  trade. 

Thinking,  then,  as  we  do,  that  making  this  deduction  is  not  only 
the  legal,  but  the  more  reasonable  and  liberal  course,  it  has  our  full 
approbation. 

The  second  point  of  inquiry,  concerning  the  restrictive  effect  of  the 
proviso  on  the  8th  section  of  the  act  of  1846,  has  been  very  earnestly 
urged  as  opposed  to  a  construction  allowing  this  deduction.  It  is 
argued,  that  allowing  it  would  usually  reduce  the  aggregate  value 
below  the  invoice,  and  that  this  is  prohibited  by  the  words  of  the  pro- 
viso, enacting :  '^  That  under  no  circumstance  shall  the  duty  be 
assessed  upon  an  amount  less  than  the  invoice  value,  any  law  of 
congress  to  the  contrary  notwithstanding."    9  Stats,  at  Large,  43. 

But  this  proviso  apparently  relates  to  the  enactment  in  the  section 
where  it  stands,  concerning  the  owner,  or  his  agent,  raising  the  in- 
voice or  assessment  to  ^  the  true  market  value  of  such  imports  in  the 
principal  markets  of  the  country  whence  the  importation  shall  have 
been  made." 
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Jfj  however,  it  was  meant  to  be  general,  as  seems  more  likely  from 
previous  laws,  and  to  hold  the  owner  to  his  invoice  in  all  cases,  by  a 
species  of  estoppel,  so  far  as  not  to  let  it  be  made  lower  than  was 
originally  admitted  in  the  invoice,  then  the  restriction  manifestly  re- 
lates to  the  price  only.  He  need  not  be  estopped  about  the  quantity 
in  the  invoice^  as  the  duty  is  not  assessed  on  the  quantity  abroad,  but 
on  the  quantity  reaching  home,  and  entered  and  ascertained  by  law 
by  the  measurer  and  weigher  here.  But  he  might  properly  be  in 
respect  to  the  price,  as  it  is  on  the  price  abroad,  and  charges  added, 
that  the  duty  is  by  law  to  be  assessed. 

The  language  of  the  proviso  is  not  artistic,  nor  very  clear, 
*  but,  from  the  considerations  just  stated,  we  think  the  words  [  *  636  ] 
less  than  the  invoice  value"  must  mean  the  same  as  invoice 
price.  It  can,  too,  bear  no  other  construction  consistent  with  its  lan- 
guage and  probable  design,  and  the  evident  design,  looking  to  all  the 
circumstances,  must  govern.  16  Pet  367;  Paine,  C.  C.  11;  Bac. 
Abr.  Statute,  1. 

But  what  is  calculated  to  remove  all  doubt,  as  to  the  true  meaning 
of  the  proviso,  is  a  clause  in  the  act  of  April  20, 1818,  on  this  same 
subject.    3  Stats,  at  Large,  437. 

The  12th  section  provides,  that,  in  "  all  cases  where  the  appraised 
value  shall  be  less  than  the  invoice  value,  the  duty  shall  be  charged 
on  the  invoice  value  in  the  same  manner  as  if  no  appraisement  had 
been  made." 

This  is  plain  and  intelli^ble,  and  by  value  refers,  of  course,  to  the 
price  in  the  invoice,  as  that  is  to  be  fixed  by  the  appraisers.  Making 
the  deduction,  then,  which  was  made  below  in  this  case,  was  no 
violation  of  this  proviso,  as  it  was  a  reduction  in  the  quantity  below 
the  invoice,  and  not  in  the  price. 

The  last  question  relates  to  the  validity  of  the  protests  to  the 
extent  held  in  the  circuit  court. 

There  is  no  pretence  that  the  protest  by  letter,  dated  the  9th  of 
AprU,  1847,  was  not  good  in  form  and  substance  for  all  the  cargoes 
which  had  then  been  entered  and  the  duties  not  paid.  Though  in  some 
of  the  previous  entries  no  protest  had  been  made  at  the  time,  under 
an  impression  that  the  duties  on  what  had  been  lost  would  volun- 
tarily be  refunded,  yet,  where  the  payment  had  been  closed  up,  the 
court  did  not  feel  justified,  nor  do  we,  in  embracing  those  cases  under 
any  existing  equities,  without  the  written  protest  required  by  the  act 
of  congress.  5  Stats,  at  Large,  727.  But  where  the  duties  had  not 
been  closed  up  in  any  cases,  when  the  written  protest  in  April  was 
filed, — though  the  preliminary  payment  of  the  estimated  duties  had 
taken  place, — the  court  justly  considered  the  protest  valid.  Because* 
VOL.  XVIII.  25 
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till  the  final  adjastment,  the  money  remains  in  the  hands  of  the  col- 
lector, and  is  not  accounted  for  with  the  governmenti  and  more  may 
be  necessary  to  be  paid  by  the  importer. 

The  question  as  to  subsequent  entries  being  covered  by  this  pro- 
test is  not  so  clearly  in  favor  of  the  importer.  But  as  they  all  de- 
pended on  a  like  principle, —  as  from  the  circulars  of  the  department 
some  doubt  existed  whether  the  excess  of  duties  would  not  volun- 
tarily be  refunded, —  as  the  amounts  in  each  importation  were  small, 
and  both  parties  thus  became  fully  aware  that  the  excess  in  all  such 
cases  was  intended  to  be  put  in  controversy  and  reclaimed, 
[  •  637  ]  — we  are  inclined  to  think  this  written  •protest  may  fairly 
be  regarded  as  applying  to  all  subsequent  cases  of  a  like 
character,  belonging  to  the  same  parties. 

Judgment  affirmed. 

9H.687;  10  H.  226;  18  H.  488;  21 H.  608. 


The  United  States,  Plaintiffs  in  Error,  v*  Horaob  Southmatd  and 

Stephen  C.  Southmatd. 

9  H.  637 

The  preceding  decision  affirmed,  and  applied  to  a  case  in  which  there  was  eyidcnce  that  the 
expected  loss  of  weight  of  sugars,  affected  the  cost  in  the  place  of  exportation. 

Error  to  the  circuit  court  Vf  the  United  States  for  the  southern 
district  of  New  York. 

JohnsoUj  (attorney-general,)  for  the  United  States. 
Sutler^  contra. 

[  *  646  ]      *  Woodbury,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  an  importation  of  both  sugar  and  molasses, 
under  circumstances  raising  no  question,  except  one,  which  has  not 
been  settled  in  the  preceding  case  of  Marriott  v,  Brune  et  oL  9  How. 
619. 

The  additional  point  here  arises  on  the  evidence  of  several  wit- 
nesses, that,  when  sugars  of  this  kind  are  purchased  abroad,  the  buyer 
usually  takes  into  consideration,  in  fixing  the  price,  that  the  drainage 
or  waste  in  weight  will  probably  equal  near  five  per  cent,  on  the 
whole.  It  is  argued,  that  the  price  abroad  is,  therefore,  lower  in  this 
proportion  on  this  account ;  and,  hence,  that  no  deduction  should  be 
made  here  for  what  is  taken  into  consideration  there. 

But  the  first  answer  to  this  position  is,  that  if  the  price  is  fixed  too 
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low  there,  or  lower  than  it  should  be  on  the  quantity  likely  to  be 
saved  and  to  anive  here,  it  is  the  duty  of  the  appraisers  to  raise  the 
price ;  and  it  most  be  presumed  they  would  raise  it,  if  required  hy 
all  the  facts. 

In  the  next  place,  this  calculation  by  the  merchant  abroad  in  fixing 
the  price  is  a  mere  speculative  or  commercial  one,  connected  with 
profit  and  loss,  and  not  with  a  view  to  the  duties  to  be  assessed  here. 

Again,  the  duty  here  is  regulated  by  law,  and  not  by  any  estimates 
of  such  a  character  by  men  of  business ;  and  by  law  it  is  imposed  on 
the  quantity  entered  here,  and  not  the  quantity  shipped  abroad ;  and 
on  the  true  price  abroad  as  estimated  by  the  appraisers,  and  not 
necessarily  as  estimated  by  the  owners. 

Again,  if  the  owner  was  benefited  by  this  drainage  in  the  improved 
quality  of  the  sugars  or  molasses  left,  and  to  the  extent  of  the  loss  in 
weight,  there  might  be  some  equity  in  considering  him  liable  for  the 
weight  abroad.  But,  as  explained  in  the  preceding  case,  such  does 
not  seem  to  be  the  current  of  the  evidence. 

There  are  cases,  likewise,  of  imports  here,  made  by  the  producers 
of  the  article  abroad.  In  those,  this  supposed  element  in  the  price  to 
prevent  the  justice  of  a  reduction  in  the  weight  here  could  hardly 
exist,  as  there  is  no  sale  abroad ;  and  this  shows  the  incongruity  and 
want  of  applicability  of  such  a  fact  to  constitute  a  rule,  in  any  case, 
for  estimating  ad  valorem  duties. 

There  is  another  objection  in  the  argument  of  this  case,  that  some 
matters  of  fact  were  not  submitted  to  the  jury.  But,  as  no  request 
was  made  on  that  point  below,  and  the  questions  seem,  by  acqui- 
escence on  both  sides,  to  have  been  ruled  on  the  law  only,  so  as  to  be 
reconsidered  here,  it  is  too  late,  we  think,  for  objections  like  those. 

Judgment  affirmed*  ^  ^  608. 


The  State  of  Pennsylvania,  Complainant,  v.  The  Wheeling  and 
Belmont  Bridge  Company,  William  Ottersan,  and  George 
Croft. 

9  H.  647. 

This  was  a  suit  in  equity.  It  will  be  found  reported,  as  heard  on 
its  merits,  in  13  How.  518,  where  the  case  is  fiilly  stated ;  after  argu- 
ment by  Darraghy  SUMioHj  and  Walker,  for  the  complainant,  and 
Stiuartj  and  Johnsonj  (attorney-general,)  for  the  respondents. 

*  Nelson,  J.,  announced  that  the  court  had  passed  the  [  *  657  ] 
following  interlocutory  order :  — 

The  court  having  heard  the  counsel  on  the  part  of  the  complainant 
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and  also  on  the  part  of  the  respondents,  on  the  motion  for  an  injunc- 
tion in  this  cause  to  remove  the  obstruction  of  the  navigation  of  the 
Ohio  River,  as  charged  in  the  original,  amended,  and  supplemental 
bUls  of  the  complainant,  by  means  of  the  erection  of  the  suspension 
bridge  in  said  bills  mentioned,  and  which  said  obstruction  is  denied 
in  the  answers  put  in  thereto  by  the  respondents ;  and  on 
[  •  658  ]  due  deliberation  being  had  thereon,  *  and  upon  the  plead- 
ings and  the  proofs  before  us,  it  is  ordered,  that  the  cause 
be  referred  to  the  Honorable  R.  Hyde  Walworth,  late  chancellor  of 
the  State  of  New  York,  as  a  commissioner  of  the  court,  hereby  ap- 
pointed, to  take  such  farther  proofs  in  the  cause  as  the  counsel  for 
the  respective  parties  may  see  fit  to  produce  before  him,  at  such  time 
or  times,  and  at  such  place  or  places,  as  he  may  appoint,  on  the 
application  of  the  counsel  of  either  party ;  due  notice  being  given 
of  the  time  and  place  of  the  taking  of  the  said  proofs. 

1.  Upon  the  question,  whether  or  not  the  bridge  aforesaid,  men- 
tioned in  the  pleadings  aforesaid,  is  or  is  not  an  obstruction  of  the 
free  navigation  of  the  said  Ohio  River  at  the  place  where  it  is  erected 
across  the  same,  by  vessels  propelled  by  steam  or  sails,  engaged,  or 
which  may  be  engaged,  in  the  commerce  or  navigation  of  said  river ; 
and  if  an  obstruction,  as  aforesaid,  shall  be  made  to  appear,  what 
change  or  alteration  in  the  construction  and  existing  condition  of  the 
said  bridge,  if  any,  can  be  made,  consistent  with  the  continuance  of 
the  same  across  said  river,  that  will  remove  the  obstruction  to  the  free 
navigation  by  the  vessels  aforesaid,  engaged  in  the  commerce  and 
navigation  of  said  river  as  aforesaid ;  and, 

2.  That  the  said  commissioner  shall  report  to  this  court  by  the  first 
day  of  the  next  stated  term  thereof,  upon  the  questions  hereby  referred 
to  him,  together  with  the  proofs  which  shall  have  been  produced  be- 
fore him  by  the  respective  parties.  And  that  all  other  questions  in 
the  said  cause  shall  be  reserved  until  the  coming  in  of  the  said  report 
of  the  commissioner,  and  the  further  hearing  of  counsel  upon  the 
matters  therein ;  and, 

3.  That  the  said  commissioner  shall  have  the  power,  if  deemed 
necessary  by  him  in  the  course  of  the  hearing  of  tiie  said  cause,  to 
appoint  a  competent  engineer,  whose  duty  it  shall  be  to  take  the 
measurement  of  said  bridge,  its  appendages  and  appurtenances  and 
localities  in  connection  therewith,  under  the  direction  and  instructions 
of  said  commissioner,  and  to  make  a  report  to  him  on  the  same, 
which  report  shall  be  annexed  to  the  report  of  the  said  commissioner 
to  this  court. 

The  said  commissioner  is  hereby  authorized  to  appoint  a  clerk  to 
assist  him  in  the  execution  of  this  commission. 
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The  compensation  to  be  allowed  to  the  said  commissioner  for  his 
time  and  services,  for  his  derk  and  engineer  that  may  be  appointed, 
and  all  other  necessary  expenses  by  him  incurred  in  said  commission, 
upon  the  coming  in  of  the  report  of  the  commissioner,  will  be  ascer- 
tained and  fixed  and  awarded  against  the  parties,  as  the  court 
may  deem  right  and  proper,  upon  the  principles  of  equity  and 
justice. 

*  And  that  the  parties  shall  each  advance  to  the  said  [  *  659  ] 
commissioner  (250,  before  or  at  the  time  he  enters  upon 
the  execution  of  the  commission. 

The  clerk  will  send  a  certified  copy  of  this  order  to  the  commis- 
sioner. 

To  this  order  Daniel,  J.,  dissents.  It  is  his  opinion,  that  the  case 
is  not  presented  to  this  court  between  such  parties  in  interest  as  can 
give  jurisdiction  to  this  court  The  only  legitimate  ground  of  juris- 
diction in  this  case,  under  the  constitution,  would  be  the  fact  of  such 
a  direct  interest  or  right  on  the  part  of  Pennsylvania  as  a  State  as 
would  authorize  her  to  become  a  party  in  this  controversy.  The  in- 
terest of  the  State  of  Pennsylvania  in  this  case,  if  indeed  any  such  is 
shown,  is  tiiat  which  she  may  have  in  the  competition  which  may  or 
which  does  exist  between  works  of  public  improvement  erected  by 
herself,  and  rival  works  erected  by  other  States  within  their  own  terri- 
tory. No  direct  interest  on  the  part  of  the  State  of  Pennsylvania  is 
shown  in  the  vessels  or  steamboats  which  navigate  the  rivers  Ohio 
and  Mississippi,  nor  in  any  question  connected  with  the  rights  of  that 
State  separate  and  apart  from  the  individual  interests  of  the  owners 
of  steamboats,  or  other  private  citizens  of  the  State  of  Pennsylvania. 
Again,  the  question  of  nuisance  or  no  nuisance  is  one  proper  for  the 
cognizance  of  a  court  of  law,  to  be  determined  by  a  jury  upon  the 
testimony  of  witnesses  confronted  and  cross-examined  before  a  jury 
in  open  court,  and  under  its  supervision.  In  this  view  of  the  ques- 
tion, it  would  seem  to  be  irregular  to  determine  it  upon  affidavits  and 
by  a  court  of  equity,  and  without  the  interposition  of  a  jury,  and  in 
the  absence  of  the  witnesses.  The  order  now  made  in  this  cause 
seeming  to  lead  to  the  lattei^  mode  of  settling  the  question  of 
nuisance,  it  is,  therefore,  hereby  formally  objected  to. 
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The  State  of  Missouri,  Complainant,  v.  The  State  of  Iowa, 

Respondent  —  Original  BiiL 

The  State  of  Iowa,  Complainant,  v.  The  State  of  Missouri, 

Respondent.  —  Cross-BilL 

10  n.  1. 

The  commissioners  appointed  by  a  decree  of  this  court,  7  How. 
660,  to  run  and  mark  the  boundary  line  between  the  States  of  Mis- 
souri and  Iowa,  having  made  their  report,  it  was  accepted,  without 
objection  by  either  party,  and  the  line  established  in  conformity 
therewith. 
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Henry  Wbbbter,  Plaintiff,  v.  Pbtbr  Coopbr. 

10  H.  54. 

The  whole  case  appearing  to  have  been  broken  np  into  points  and  eertifled  to  this  coort  on- 
der  a  pro  forma  division  of  opinion,  jorisdiction  does  not  exist  nnder  the  sixth  section  of 
the  act  of  April  29,  1802,  (2  Stats,  at  Laiige,  159.) 

Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Maine.  As  the  meritp 
were  not  considered,  it  is  not  needful  to  state  the  questions  certified. 

Dexter  and  E.  H.  DavieSf  for  the  demandant 
AUeny  contriu 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  argued  at  the  bar  upon  points  certified  as  upon 
a  division  of  opinion  in  the  circuit  court  But  it  appears  by  the 
record  that  the  whole  case  has  been  divided  into  points  and  sent  up 
to  this  court;  and  several  of  the  latter  points  could  not  have  arisen 
on  the  trial  until  the  previous  ones  were  first  decided.  We  under- 
stand it  was  0,  pro  forma  division,  certified  at  the  request  of  the  coun- 
sel for  the  respective  parties. 

*  This  court  has  firequently  said  that  this  practice  is  irreg-  [  *  55  ] 
nlar,  and  would,  if  sanctioned,  convert  this  court  into  one 
of  original  jurisdiction  in  questions  of  law,  instead  of  being,  as  the 
constitution  intended  it  to  be,  an  appellate  court  to  revise  the  decis- 
ions of  inferior  tribunals.  Indeed,  it  would  impose  upon  it  the  duty 
of  deciding  in  the  first  instance,  not  only  the  questions  of  law  which 
properly  belonged  to  the  case,  but  also  questions  merely  hypothetical 
and  speculative,  and  which  might  or  might  not  arise,  as  previous 
questions  were  ruled  the  one  way  or  the  other. 

The  irregularity  and  evil  tendency  of  this  practice  has  upon  several 
occasions  attracted  the  attention  of  the  court,  although  it  has  been 
occasionally  acquiesced  in,  and  the  points  so  certified  acted  upon 
and  decided.  But  at  December  term,  1847,  the  subject  was  very 
fully  considered,  and  it  was  then  determined  that  this  practice  ought 
not  to  be  sanctioned,  and  that  this  court  would  in  all  cases  refuse  to 
take  jurisdiction,  when  it  was  obvious  that  the  whole  case  had  been 
certified  proforma^  in  order  to  take  the  opinion  of  this  court,  without 
any  actual  division  of  opinion  in  the  circuit  court  The  result  of  this 
determination  will  be  found  in  the  case  of  Nesmith  and  others  v, 
Sheldon  and  others,  6  How.  41.  The  case  before  us  cannot  be 
distinguished  from  the  one  referred  to.  It  is  true  that  it  was  certified 
before  that  decision  was  pronounced.     But  the  opinion  in  that  case 
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conformed  to  all  the  opinions  previously  expressed  by  this  court  upon 
the  irregularity  of  this  practice. 

This  case,  therefore,  must  be  remanded  to  the  circuit  court,  to  be 
proceeded  in  according  to  law. 

18  H.  666,  670;  8Wal.260. 


Isaac  Shelby,  Complainant,  v.  John  Bacon,  Alexander  Stminch 
TON,  Thomas  Robins,  James  Robertson,  Richard  H.  Batard, 
James  S.  Newbold,  Herman  Cope,  Thomas  S.  Taylor,  and 
Oeoroe  Beach. 

10  H.  56. 

A.  citizen  of  Kentuckj  can  maintain  a  bill  in  the  circuit  coart  of  the  United  States  in  Penn« 
sjlvania,  against  citizens  of  the  latter  State,  who  are  assignees  of  an  insolvent  corporation, 
to  establish  his  demand  against  the  assets  in  their  hands,  and  have  snch  satisfaction  there- 
from as  he  may  be  equitably  entitled  to,  although  the  proceedings  of  the  assignees  are 
placed  by  the  law  of  Pennsylvania  in  some  particulars,  under  the  control  of  a  state  court, 
and  the  assignees  have  actually  come  under  that  jurisdiction. 

Where  two  tribunals  have  concurrent  jurisdiction,  the  one  which  first  obtains  possession  of 
the  subject  must  adjudicate,  and  neither  party  can  be  forced  into  another  jurisdiction;  bat 
hero  the  state  court  had  not  obtained  possession  of  the  subject-mittter  of  this  bill,  namely, 
the  validity  and  extent  of  the  complainant's  claim  on  the  assets  of  the  corporation  in  the 
hands  of  the  defendants. 

The  case  is  stated  in  the  opinion  of  the  court. 

Clapj  for  the  complainant. 

Wm,  A.  Porter  and  G.  M.  Wharton^  contra, 

[  *  67  ]       •  IVFLean,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  from  the  circuit  court  of  the 
eastern  district  of  Pennsylvania,  on  a  certificate  of  a  division  of  opin« 
ion  between  the  judges. 

The  complainant,  who  is  a  citizen  of  Kentucky,  filed  his  biU  against 
John  Bacon  and  others,  assignees  of  the  late  Bank  of  the  United 
States  under  the  charter  from  the  State  of  Pennsylvania.  The  bank, 
being  in  a  failing  condition,  executed  assignments  of  its  assets  for 
the  benefit  of  its  creditors,  and  of  certain  creditors  of  the  Bank  of  the 
United  States  chartered  by  congress.^ 

The  complainant  represents  himself  to  be  a  creditor  of  the  late 
bank,  to  a  large  amount,  which  is  shown  by  judgments  recovered  in 
the  "  district  court"  for  the  city  and  county  of  Philadelphia  ;  and  in 
the  commercial  court  of  New  Orleans.  That,  on  application  to  the 
trustees  aforesaid,  they  refused  to  pay  the  said  judgments  or  any  part 
of  them,  although  they  have  funds  in  their  hands  or  under  their  con* 
trol,  to  pay  the  debts  of  the  bank,  &c. 

'  3  Stats  at  Larjrc,  266.    ' 
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*  The  defendants  pleaded  to  the  jurisdiction  of  the  court  [  *  68  ] 
They  admit  the  trust  as  alleged,  and  aver  that  the  assign- 
ments were  recorded  as  required  by  the  acts  of  Pennsylvania ;  and 
they  aver  that  the  court  of  common  pleas  of  the  city  and  county  of 
Philadelphia  has  ample  power  to  enforce  the  trust,  in  regard  to  the 
rights  of  aU  parties  claiming  an  interest  therein.  That  the  defend- 
ants under  those  laws,  at  different  p^ods  down  to  the  1st  of  Janu- 
ary, 1847,  filed  their  accounts,  duly  verified,  ^  of  their  receipts  and 
disbursements,  with  the  prothonotsury  of  the  said  court,"  which  were 
sanctioned  by  the  court  That  under  its  direction  they  have  vested 
large  sums  of  money  to  await  the  result  of  pending  litigations.  And 
they  submit  to  the  court  whether  they  ought  to  be  compelled  to 
answer* 

On  the  hearing,  the  judges  were  opposed  in  opinion  on  the  follow- 
ing points:--* 

L  Whether  the  facts  stated  in  the  plea  to  the  amended  bill  filed  by 
John  Bacon,  Alexander  Symington,  and  Thomas  Robins,  deprive  the 
court  of  jurisdiction  of  the  case;  and  whether  the  plea  to  the  plain- 
tiff's bill  is  sufficient  and  ought  to  be  allowed. 

2.  Whether  the  facts  stated  in  the  plea  to  the  amended  bill  filed  by 
the  defendants,  James  Robertson,  Richard  H.  Bayard,  James  S.  New- 
bold,  Herman  Ck>pe,  and  Thomas  S.  Taylor,  deprive  the  court  of 
jurisdiction  of  the  case,  and  whether  the  said  plea  is  a  sufficient  plea 
to  the  plaintiff's  bill,  and  ought  to  be  allowed. 

There  is  no  principle  better  settled,  than  that,  where  two  or  more 
tribunals  have  a  concurrent  jurisdiction  over  the  same  subject-matter 
and  the  parties,  a  suit  commenced  in  any  one  of  them  may  be  pleaded 
in  abatement  to  an  action  for  the  same  cause  in  any  other.  And  the 
question  we  are  now  to  consider  is,  whether  the  procedure  in  the 
court  of  common  pleas,  above  stated,  under  the  special  acts  of  Penn- 
sylvania, abates  the  suit  of  the  plaintiff. 

Can  the  proceeding  stated  in  the  plea,  be  considered  a  suit  ?  The 
revised  act  of  Pennsylvania,  of  the  14th  of  June,  1836,  entitled :  ^^  An 
act  relating  to  assignees  for  the  benefit  of  creditors  and  other  trustees," 
requires  in  the  first  six  sections  the  assignment  to  be  recorded  in 
thirty  days,  and  the  assignment  being  voluntary,  ^^  the  assignees  shall 
file  an  inventory  or  schedule  of  the  estate  or  effects  so  assigned,  which 
shall  be  sworn  to ;"  on  which  it  is  made  the  duty  of  the  court  to  ap- 
point appraisers,  who  shall  return  an  inventory  and  appraisement ; 
on  the  return  of  which  the  assignees  are  required  to  give  bond  ^'  to 
the  commonwealth,  that  they  will  in  aU  things  comply  with  the  pro- 
visions of  the  act  of  assembly,  and  shall  faithfully  execute 
the  *  trust  confided  to  them,"  &c.     The  defendants  aver,  [  *  69  1 
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<'  that  having  in  part  executed  the  trast  so  as  above  committed  to 
them,  they  did,  on  the  7tb  of  January,  1843,  file  in  the  office  of  the 
prothoDOtary  of  the  court  of  common  pleas  aforesaid  an  account,  duly 
verified,  of  their  receipts  and  disbursements,"  &c  And  several 
other  and  similar  returns  are  averred  to  have  been  made. 

By  the  seventh  section  of  the  act,  the  court  are  authorized,  on  the 
application  of  any  person  interested,  to  issue  a  citation  to  any  as- 
signee or  trustee  for  the  benefit  of  creditors,  whether  appointed  by  a 
voluntary  assignment  or  in  pursuance  of  the  laws  relating  to  insol- 
vent debtors,  &c,  requiring  him  ^  to  appear  and  exhibit,  under  oath  or 
affirmation,  the  accounts  of  the  trust  in  the  said  court,"  &c.  The 
ninth  section  authcvizes  the  court  to  give  notice,  by  publication,  when 
the  accounts  will  be  acted  on,  that  objections  to  them  may  be  made. 
And  by  the  eleventh  section,  where  a  trustee  has  neglected  or  refused, 
when  required  by  law,  to  file  a  true  and  complete  inventory,  or  to 
give  bond  with  surety,  when  so  required  by  law,  or  to  file  the  accounts 
of  his  trust,  <<  it  shall  be  lawful  for  the  court  (of  common  pleas)  to 
issue  a  citation,  &a,  to  show  cause  why  he  should  not  be  dismissed." 

Now  it  does  not  appear  from  the  plea  that  the  assignees  ever  filed 
the  inventory  of  the  assets  in  their  hands  with  the  prothonotary  of  the 
court,  as  required  by  the  first  section,  and  it  would  seem  that  not  only 
the  inventory  must  be  filed,  where  the  assignment  is  voluntary,  to 
give  jurisdiction  to  the  court,  but  also  that  it  must  be  sworn  to,  an 
appraisement  of  the  trust  property  made  and  returned,  and  bond 
given  by  the  assignees.  This  is  a  proceeding  under  a  statute,  and  to 
bring  the  case  within  the  statute,  every  material  requirement  of  the 
act  must  be  complied  with.  And  if  the  above  requisites  have  not 
been  observed,  it  is  not  perceived  how  the  court  could  take  jurisdic- 
tion of  the  case. 

In  the  plea,  it  is  stated  that  accounts  have  been  filed  by  the  as« 
signees  at  difierent  times,  and  moneys  distributed  among  the  credi- 
tors. But  how  can  this  give  jurisdiction  ?  The  court  has  no  evidence 
of  the  extent  and  value  of  the  trust,  and  no  bond  of  the  assignees 
faithfully  to  account.  K  these  important  steps  have  been  taken,  they 
should  have  been  stated  in  the  plea ;  as  it  must  show,  to  be  effectual, 
that  the  court  had  jurisdiction  of  the  whole  matter.  The  plea  is  de- 
fective in  not  setting  out  the  above  requirements. 

But  if  the  plea  had  been  perfect  in  this  respect,  it  would  not  fol- 
low that  the  complainant  could  not  invoke  the  jurisdiction 
[  *  70  ]  of  the  circuit  court  He  being  a  non-resident  has  his  *  option 
to  bring  his  suit  in  that  court,  unless  he  has  submitted,  or  is 
made  a  party,  in  some  form,  to  the  special  jurisdiction  of  the  court 
of  common  pleas. 
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It  appears  from  the  bill,  that  the  assignees  bare  refused  to  allow 
the  claim  of  the  plaintiff,  or  any  part  of  it.  To  establish  this  claim 
as  against  the  assignees,  the  complainant  has  a  right  to  sue  in  the 
circuit  court,  which  was  established  chiefly  for  the  benefit  of  non- 
residents. Not  that  the  daim  should  thus  be  established  by  any  novel 
principle  of  law  or  equity,  but  that  his  rights  might  be  investigated 
free  firom  any  supposed  local  prejudice  or  unconstitutional  legisla^ 
tion.  On  the  most  liberal  construction  favorable  to  the  exercise  of 
the  special  jurisdiction,  the  rights  of  the  plaintifi|  in  this  respect,  could 
not,  against  his  consent,  be  drawn  into  it. 

It  is  difficult  to  define  tiie  character  of  this  procedure  under  the 
Pennsylvania  law.  There  being  no  court  of  chancery  in  that  State, 
statutory  provision  was  made  for  the  execution  of  trusts.  The  stat- 
utes adopt  some  of  the  principles  of  chancery,  but  do  not  invest  the 
court  with  the  powers  of  a  court  of  equity  which  are  necessarily  exer- 
cised in  administering  trusts. 

It  is  not  strictly  a  proceeding  in  rem.  The  proceeding  is  intended 
to  adjust  the  rights  of  debtors  and  creditors  of  the  bank,  beyond  the 
jurisdiction  of  the  State  of  Pennsylvania.  Citizens  residing,  per- 
haps, in  a  majority  of  the  States  of  the  Union,  are  debtors  or  credi- 
tors of  the  bank.  It  is  difficult  to  perceive  by  what  mode  of  proce- 
dure the  State  of  Pennsylvania  can  obtain  and  exercise  an  exdusive 
jurisdiction  over  the  rights  of  persons  thus  situated.  From  the  plea, 
it  does  not  appear  that  any  notices  have  been  given,  or  citations 
issued,  as  authorized  by  the  statute.  Nothing  more  seems  to  have  been 
done  by  the  assignees  than  to  file  their  accounts,  have  them  referred 
to  auditors,  and  finally  sanctioned  by  the  court  Whether  this  pro- 
cedure is  evidence  of  a  faithful  discharge  of  the  trust  so  far  as  the 
accounts  have  been  so  adjusted,  it  is  not  necessary  to  inquire.  We 
suppose  that  it  could  not  be  contended,  that  fraud  or  collusion  might 
not  be  shown  to  avoid  the  proceeding  before  any  tribunal  having  juris- 
diction. 

No  suit  seems  to  be  pending  in  the  common  pleas.  The  action 
of  the  assignees  appears  to  be  voluntary,  for  their  own  justification, 
and  not  in  obedience  to  the  order  of  the  court.  By  the  statute,  any 
person  interested  may,  on  application  to  the  court,  obtain  a  citation 
to  the  assignees  to  applsar  and  answer.  But  this  is  nothing  more 
than  the  ordinary  exercise  of  a  chancery  power  to  compel  them  to 
account.  And  it  is  only  an  exercise  of  jurisdiction  over  them  firom  the 
time  the  bill  is  filed  and  a  notice  served,  or  the  application 
for  a  citation  is  made  *  on  due  notice.  If  no  such  proceeding  [  *  71  ] 
is  had,  the  assignees,  it  would  appear,  file  their  accounts  or 
omit  to  do  so  at  their  pleasure. 
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This  is  not  in  the  nature  of  a  bankrapt  or  insolvent  prooedure. 
Neither  the  person  nor  the  property  of  the  assignor  is  entitled  to  ex* 
emption,  under  the  statute,  firom  the  datms  of  creditors.  But  in  such 
a  proceeding,  notice  to  the  creditors  and  a  schedule  of  debts,  as  well 
as  assets,  are  required  by  law. 

Under  the  laws  of  Pennsylvania,  a  debtor  may  assign  his  property 
for  the  benefit  of  his  creditors,  giving  a  preference  to  some  of  them 
over  others.  This  may  be  done  by  the  common  law.  The  assign- 
ment made  by  the  late  Bank  of  the  United  States  specifies  different 
classes  of  creditors,  but  none  are  excluded  firom  the  benefits  of  the 
assignment. 

The  assignees  admit,  in  their  plea,  that  they  have  vested  a  large 
amount  of  assets  to  await  the  determination  of  certedn  suits  still 
pending.  Suppose  they  had  reduced  to  possession  the  whole  amount 
of  the  assets  of  the  bank,  and  held  them  ready  for  distribution,  could 
it  be  doubted  that  the  complainant  would  have  a  right  to  file  his  bill 
in  the  circuit  court,  not  only  to  establish  his  claim  against  them,  but 
also  for  a  proportionate  share  of  the  assets  ?  The  circuit  court  could 
not  enjoin  the  court  of  common  pleas,  nor  revise  its  proceedings,  as 
on  a  writ  of  error ;  but  it  could  act  on  the  assignees,  and  enforce  the 
rights  of  the  plaintiff  against  them.  The  debts  due  by  the  bank  be- 
ing ascertained,  and  the  amount  of  its  assets,  after  the  payment  of  all 
costs,  the  equitable  distribution  would  not  be  difficult. 

Not  doubting  that  the  complainant  may  file  his  bill  in  the  circuit 
court  for  the  purposes  stated,  against  the  defendants,  we  deem  it  un- 
necessary  at  this  time  to  consider  questions  which  may  arise  in  the 
exercise  of  the  jurisdiction.  The  questions  certified  by  the  circuit 
court  are  both  answered  in  the  negative. 

e  Wftl.  166. 

John  McNulty,  Plaintiff  in  Error,  r.  John  Batty,  Robbrt  Shaw, 

Daniel  Wann,  and  Thohas  C.  Legate. 

10  H.  72. 

A  writ  of  error  to  the  supreme  court  of  the  territory  of  Wisconsin  was  pending  in  this  con]% 
when  the  State  of  Wisconsin  was  admitted  into  the  Union,  and  no  provision  was  made 
by  any  act  of  congress  for  the  execation  of  the  mandate  of  this  court,  in  such  a  case,  by 
any  inferior  court ;  Hdd,  I.  That  as  the  territorial  court  had  ceased  to  exist,  and  no  court 
had  been  empowered  to  execute  the  mandate  of  this  court,  the  writ  must  be  dismissed ; 
2.  That  as  the  subject  of  the  suit  was  a  matter  not  within  the  judicial  power  of  the  United 
States  within  a  State,  congress  could  not  empower  any  court  therein  to  execute  the  man- 
date of  this  court  after  the  admission  of  Wisoonsin  into  the  Union. 

The  ease  is  stated  in  the  opinion  of  the  conrt 
May^  for  the  plaintiff. 
Carlisle^  contra. 
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*Nel80N|  J.,  delivered  the  opinion  of  the  comt.  [  •??  J 

This  IB  a  writ  of  error  to  the  supreme  court  of  the  late 
territory  of  Wisconsin.  The  suit  was  commenced  by  a  writ  of 
attachment  in  the  first  judicial  district  of  that  territory,  on  the  3d  of 
November,  1845,  founded  upon  a  judgment  for  02,747.49  previously 
obtained  against  the  defendants  in  a  circuit  court  in  the  State  of 
Illinois.  A  large  amount  of  property  was  attached  belonging  to  one 
of  the  defendants. 

All  the  defendants  appeared  by  attorney,  and  put  in  two  special 
pleas  to  the  declaration,  upon  which  issues  were  joined ;  and  such 
proceedings  were  afterwards  had  thereon,  that  at  the  October  term, 

1846,  judgment  was  rendered  in  the  said  suit  for  the  defendants. 
The  cause  was  then  removed  to  the  supreipe  court  of  the  territory  on 
error ;  and  at  the  July  term  of  that  court,  to  wit,  on  the  31st  of  July, 

1847,  the  judgment  below  was  in  all  things  affirmed.  This  judgment 
has  been  appealed  from  to  this  court,  and  is  now  before  us  for  review. 
The  citation  is  signed  the  20th  of  November,  1847. 

The  case  has  been  submitted  by  counsel  on  written  arguments 
under  the  fortieth  and  fifty-sixth  rules  of  the  court. 

The  first  question  presented  is,  whether  or  not  this  court  has  juris- 
diction to  review  the  judgment  below. 

The  territory  of  Wisconsin  was  admitted  into  the  Union  as  a  State, 
on  the  29th  of  May,  1848.    9  Stats,  at  Large,  233. 

An  act  had  been  previously  passed,  on  the  2d  of  March,  1847,^ 
assenting  to  the  admission  on  certain  terms  and  conditions  to  be 
first  complied  with;  and  providing  that  upon  a  compliance  with 
them,  and  on  the  proclamation  of  the  President  announcing  the  fact, 
the  admission  should  be  considered  complete.  The  admission  did 
not  take  place  under  this  act,  and  no  proclamation  was  issued  by  the 
President  in  pursuance  of  it. 

The  people  of  the  territory  again  assembled,  by  a  convention  of 
delegates,  and  formed  their  constitution,  on  the  1st   of  February, 

1848,  as  is  recited  in  the  preamble  of  the  act  of  congress,  passed 
29th  May,  1848,  by  the  Ist  section  of  which  the  State  is  declared 
to  be  admitted  into  the  Union  on  an  equal  footing  with  the  orig- 
inal States.  The  date  of  the  admission,  therefore,  is  the  29th  of 
May,  1848. 

The  writ  of  error  having  been  issued  on  the  20th  of  November, 
1847,  was  therefore  regularly  issued  during  the  existence  of  the 
territorial  government,  and  the  case  was  pending  in  this  court  at  the 
time  when  that  government  ceased,  and  with  it  the  jurisdiction 


1  9  Stats,  at  Large,  17S. 
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[  *  78  ]   •  and  power  of  the  territorial  courts.     Benaer  v.  Porter, 
9  How.  236. 

The  4th  section  of  the  act  of  congress  admitting  the  State  into  the 
Union  organized  a  district  court  of  the  United  States  for  the  State, 
(see  also  §  4  of  the  act  of  6th  August,  1846,  9  Stats,  at  Large,  57,) 
and  the  5th  section  provided,  that  the  clerks  of  the  district  courts  of 
the  territory  should  transmit  to  the  clerk  of  the  above  district  court 
''  all  records  of  all  unsatisfied  judgments,  and  suits  pending  in  said 
courts,  respectively,  attaching  thereto  all  papers  connected  therewith, 
in  all  cases  arising  under  the  laws  or  constitution  of  the  United 
States,  or  to  which  the  United  States  shall  be  a  party;"  and  the  said 
district  court  shall  enter  the  same  on  its  docket,  and  shall  proceed 
therein  to  final  judgment  and  execution,  as  if  such  suits  or  proceed- 
ings had  originally  been  brought  in  said  court 

The  6th  section  provides  for  the  delivery  by  the  derk  of  the 
supreme  court  of  the  territory  to  the  clerk  of  the  district  court,  of  all 
records  and  papers  relating  to  proceedings  in  bankruptcy  under  the 
late  bankrupt  act;  and  also  aU  recoids  of  judgments,  and  of  proceed- 
ings in  suits  pending,  and  all  papers  connected  therewith,  in  cases 
arising  under  the  constitution  and  laws  of  the  United  States. 

These  sections  provide  for  the  federal  cases  pending  in  the  courts 
at  the  termination  of  the  territorial  government,  and  for  unsatisfied 
judgments  of  that  character,  by  transferring  them  to  the  federal  court, 
there  to  be  proceeded  in  and  completed,  or  executed.  But  no  pro- 
vision is  made  for  the  class  of  cases  pending,  and  unfinished,  that 
belong  to  the  state  judicature  after  the  admission  of  the  territory 
into  the  Union.  That  class  seems  to  have  been  left  to  be  provided 
for  by  the  state  authorities.  We  had  occasion  to  express  our  views 
on  this  subject  in  the  recent  case  of  Benner  v.  Porter,  9  How.  235, 
and  need  not  repeat  them. 

The  case  before  us  is  one  of  this  character ;  and  is,  therefore,  unaf- 
fected by  the  transfer  of  cases  to  the  district  court  above  provided  for. 
And  the  question  is,  whether,  under  these  circumstances,  this  court 
has  jurisdiction  to  review  it 

By  the  admission  of  the  State  of  Wisconsin  into  the  Union,  on 
the  29th  of  May,  1848,  the  territorial  government  ceased  to  exist,  and 
all  the  authority  under  it,  including  the  laws  organizing  its  courts  of 
justice,  and  providing  for  a  revision  of  their  judgments  in  this  court 
by  appeals  or  writs  of  error.  This  appellate  power  does  not  depend 
upon  the  judiciary  act  of  1789 ;  ^  but  upon  laws  regulating  the 
[  *  79  ]  judicial  proceedings  of  *  the  territory.  And  these  necessarily 
ceased  with  the  termination  of  the  territorial  government 

^  1  Stats,  at  Large,  73. 
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In  the  case  of  the  United  States  v*  Boisdore's  Heirs,  8  How.  121, 
it  is  said,  that  as  this  conrt  can  exercise  no  appellate  power  over 
cases,  unless  conferred  upon  it  by  act  of  congress,  if  the  act  confer- 
ring the  jurisdiction  has  expired,  the  jurisdiction  ceases,  although  the 
appeal  or  writ  of  error  be  actually  pending  in  the  court  at  the  time 
of  the  expiration  of  the  act. 

The  cases  on  this  point  are  referred  to  in  the  brief  in  that  case,  and 
afford  full  authority  for  the  principle,  if  any  were  needed.^  1  HiU, 
328;  9  Bam.  &  Cres.  760 ;  3  Burr.  1456 ;  4  Moore  &  Payne,  341. 

The  writ  of  eiror,  therefore,  fell  with  the  abrogation  of  the  statute 
upon  which  it  was  founded. 

Besides,  since  the  termination  of  the  territorial  govemment,  there 
is  no  court  in  existence  to  which  the  mandate  of  this  court  could  be 
sent  to  carry  into  effect  our  judgment.  Our  power,  therefore,  would 
be  incomplete  and  ineffectual,  were  we  to  consent  to  a  review  of  the 
case.  Palao  v.  Hunt,  4  How.  589.  And  had  the  records  been  trans- 
ferred to  the  district  court,  as  in  the  federal  cases,  we  do  not  see  but 
that  the  result  must  have  been  the  same,  for  the  case  being  one  not 
of  federal  jurisdiction,  should  the  judgment  be  affirmed  or  reversed, 
and  sent  down  to  that  court,  it  would  possess  no  power  to  carry  the 
mandate  into  execution,  having  no  power  over  the  case  under  the 
<x>nstitution  or  laws  of  congress  conferring  jurisdiction  upon  the 
federal  courts.     Art  3,  §  2,  Const.  II.  8. ;  judiciary  act  of  1789,  §  11. 

There  is  another  act  of  congress  bearing  upon  this  question  which 
it  is  material  to  notice ;  and  that  is,  an  act  supplementary  to  the  act 
entitled  '^  An  act  to  regulate  the  exercise  of  the  appellate  jurisdiction 
of  the  supreme  court  in  certain  cases,  and  for  other  purposes,^  passed 
the  24th  of  February,  1848,  c  12,  9  Stats,  at  Large,  211. 

The  2d  section  provides :  '<  That  all  and  singular  the  provisions  of 
the  said  act  to  which  this  is  a  supplement,  so  far  as  may  be,  shall  be, 
and  they  hereby  are,  made  applicable  to  all  cases  which  may  be 
pending  in  the  supreme  or  other  superior  court  of  and  for  any  territory 
of  the  United  States,  which  may  hereafter  be  admitted  as  a  State 
into  the  Union,  at  the  time  of  its  admission ;  and  to  all  cases  in 
which  judgments  or  decrees  shall  have  been  rendered  in  such  supreme 
or  superior  court  at  the  time  of  such  admission,  and  not  previously 
removed  by  writ  of  error  or  appeal." 

The  act  to  which  the  above  is  a  supplement,  was  passed 
•  22d  February,  1847,  c.  17,  9  Stats,  at  Large,  128,  and  its  [  •  80  ] 
several  provisions  related  to  cases  pending,  and  unsatisfied 
judgments  existing  in  the  courts  of  the  territory  of  Florida  at  the 
time  of  its  admission  into  the  Union  as  a  State,  and  which  were  the 
subject  of  examination  in  the  case  of  Benner  v.  Porter,  already 
referred  to. 
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As  the  territoiy  of  Wisconsin  has  been  admitted  into  the  Union 
as  a  State  since  the  passage  of  this  supplementary  act,  the  2d  section 
applies  the  provisions  of  the  Florida  act  to  the  cases  pending  in  its 
courts,  and  to  the  judgments  existing  therein,  at  the  time  of  its 
admission. 

But  it  will  not  be  material  to  refer  particularly  to  those  provisions, 
as  this  2d  section  does  not  bring  the  case  before  us  within  them.*  It 
applies  them  to  all  cases  pending  in  the  several  courts  of  the  territory ; 
and  to  all  cases  in  which  judgments  or  decrees  shall  have  been 
rendered  at  the  time  of  the  admission,  and  not  previously  removed  by 
writ  of  error  or  appeal  to  this  court  In  this  case,  the  judgment  had 
been  rendered  and  removed  before  the  admission,  and  was  pending 
here  at  the  time;  and  is,  therefore,  unaffected  by  this  supplementary 
act. 

The  section  was  drawn,  doubtless,  under  the  supposition,  that,  if 
the  suit  was  pending  here,  at  the  time  of  the  admission  of  a  territory 
into  the  Union  as  a  State,  on  appeal  or  writ  of  error,  no  legislation 
was  necessary  to  preserve  or  give  effect  to  the  jurisdiction  of  the 
court  over  it ;  an  opinion,  as  we  have  seen,  founded  in  error. 

In  placing  the  wsuit  of  jurisdiction,  however,  upon  this  ground,  we 
must  not  be  understood  as  admitting  that,  if  the  provisions  of  the 
Florida  act  of  the  22d  of  February,  1847,  applied  to  the  case,  the 
jurisdiction  could  be  upheld.  For,  if  we  are  right  in  the  conclusion 
that,  even  assuming  the  record  in  the  case  had  beeiYi  transferred  from 
the  territorial  to  the  district  court  of  the  State,  our  jurisdiction  would 
still  be  incomplete  and  ineffectual,  inasmuch  as  that  court  possessed 
no  power  to  carry  the  mandate  into  execution,  the  case  not  being 
one  of  federal  jurisdiction,  the  result  would  be  the  same  as  that  at 
which  we  have  arrived. 

In  every  view,  therefore,  we  have  been  able  to  take  of  the  case, 
we  are  satisfied  that  our  jurisdiction  over  it  ceased  with  the  termi- 
nation of  the  territorial  government  and  laws ;  and  that  it  has  not 
been  revived  or  preserved,  if  indeed  it  could  have  been,  by  any  act 
or  authority  of  congress  on  the  subject,  and  that  the  writ  of  error 
must  be  abated. 


Sylvester  B.  Preston,  William  Kendall,  William  Nichols,  and 
William  T.  Phillips,  Plaintiffs  in  Error,  v,  Charles  Bracken. 

10  H.  81. 
The  next  preceding  decision  affirmed  and  applied  to  this  case. 

JUdf/j  for  the  plaintiffs. 
Walker^  contra. 
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*  NblsoN)  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  the  late  territory  of 
Wisconsin. 

The  suit  was  an  action  of  ejectment  brought  by  the 
plaintiff  *  below,  the  defendant  in  error,  in  the  second ;  and     [  *  82  ] 
removed  to  the  third  judicial  district  of  the  territory,  to  re* 
cover  possession  of  a  small  piece  of  land ;  and  was  commenced  on 
the  15th  of  April,  1845. 

Issue  being  joined  between  the  parties,  such  proceedings  were  had 
thereon,  that  judgment  was  afterwards  rendered  against  the  defend- 
ants in  the  June  term  of  said  court  in  the  yeax  1846. 

The  case  was  afterwards  removed  to  the  supreme  court  of  the  ter- 
ritory, and  the  judgment  of  the  court  below  affirmed  by  a  divided 
opinion  at  the  July  term  of  that  court,  to  wit,  on  the  2d  of  August, 
1847. 

The  judgment  was  afterwards  removed  to  this  court  by  a  writ  of 
error  for  review.     The  citation  is  signed  22d  November,  1847. 

The  case  was,  therefore,  pending  here  on  the  29th  of  May,  1848,^ 
at  tiie  time  of  the  admission  of  the  territory  into  the  Union  as  a 
State.  It  is  one  not  of  a  federal  character,  but  belonging  to  the 
state  judicature,  and  therefore  faUs  veithin  the  decision  of  the  case  of 
McNulty  V.  Batty  and  others,  10  How.  72,  just  made,  and  the  writ  of 
error  must  be  abated. 

10  H.  646. 


Jacob  Stradeb,  James  Oobman,  and  John  Armstrong,  Plaintifib  in 

Error,  v.  Christopher  Graham. 

lOH.  82.  . 

Tbe  question  whether  slaves,  held  in  Eentackji  are  made  free  bj  going  into  Ohio,  with  the 
permission  of  their  master,  is  purely  a  question  of  local  law,  over  which  this  court  cannot 
take  jurisdiction  ander  a  writ  of  error  to  the  court  of  appeals  of  the  State  of  Kentucky, 
onder  the  26th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Laige,  25.) 

The  effect  of  the  ordinance  of  1 787  for  the  goTemment  of  the  temtory  northwest  of  the  Ohio, 
eonsidered. 

The  case  is  stated  in  the  opinion  of  the  court 

Janes^  for  the  plaintiJis  in  error. 
OriUenden,  contriL 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *92  ] 

This  case  is  brought  here  by  writ  of  error  directed  to  the 
court  of  appeals  of  the  State  of  Kentucky. 


".i*. 


*  9  State,  at  Large,  2<8. 
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The  facts  in  the  case,  so  far  as  they  are  material  to  the  decision 
of  this  court,  are  briefly  as  follows.  The  defendant  in  error  is  a  cit- 
izen of  the  State  of  Kentucky,  and  three  negro  men,  whom  he  claimed 
and  held  as  bis  slaves,  were  received  on  board  the  steamboat 
[  •OS  ]  Pike,  at  Louisville,  without  his  knowledge  •or  consent,  and 
transported  to  Cincinnati ;  and  from  that  place  escaped  to 
Canada,  and  were  finally  lost  to  him. 

The  proceedings  before  us  were  instituted  under  a  statute  of  Ken* 
tucky,  in  the  Louisville  chancery  court,  against  the  plaintiffs  in  error, 
to  recover  the  value  of  the  slaves  which  had  thus  escaped,  and,  in  de- 
fault of  payment  by  them,  to  charge  the  boat  itself  with  the  damages 
sustained.  Strader  and  Grorman  were  the  owners  of  the  boat,  and 
Armstrong  the  master. 

The  plaintiffs  in  error,  among  other  defences,  insisted  that  the 
negroes  claimed  as  slaves  were  free ;  averring  that,  some  time  before 
they  were  taken  on  board  the  steamboat,  they  had  been  sent,  by  the 
permission  of  the  defendant  in  error,  to  the  State  of  Ohio,  to  perform 
service  as  slaves ;  and  that,  in  consequence  thereof,  they  had  acquired 
their  freedom,  and  were  free  when  received  on  board  the  boat. 

It  appears  by  the  evidence,  that  these  men  were  musicians,  and 
had  gone  to  Ohio  on  one  or  more  occasions,  to  perform  at  public 
entertainments;  that  they  had  been  taken  there  for  this  purpose, 
with  the  permission  of  the  defendant  in  error,  by  a  man  by  the  name 
of  Williams,  under  whose  care  and  direction  he  bsTd  for  a  time  placed 
them ;  that  they  had  always  returned  to  Kentucky  as  soon  as  this 
brief  service  was  over ;  and  for  the  two  years  preceding  their  escape, 
they  had  not  left  the  State  of  Kentucky,  and  had  remained  there  in 
the  service  of  the  defendant  in  error,  as  their  lawful  owner. 

The  Louisville  chancery  court  finally  decided,  that  the  negroes  in 
question  were  his  slaves ;  and  that  he  was  entitled  to  recover  ^3,000 
for  his  damages.  And  if  that  sum  was  not  paid  by  a  certain  day 
specified  in  the  decree,  it  directed  that  the  steamboat  should  be  sold 
for  the  purpose  of  raising  it,  together  with  the  costs  of  suit.  This 
decree  was  afterwards  aiSirmed  in  the  court  of  appeals  of  Kentucky, 
and  the  case  is  brought  here  by  writ  of  error  upon  that  judgment. 

Much  of  the  argument  on  the  part  of  the  plaintiffs  in  error  has 
been  offered  for  the  purpose  of  showing  that  the  judgment  of  the 
state  court  was  erroneous  in  deciding  that  these  negroes  were  slaves. 
And  it  is  insisted  that  their  previous  employment  in  Ohio  had  made 
them  free  when  they  returned  to  Kentucky. 

But  this  question  is  not  before  us.  Every  State  has  an  undoubted 
right  to  determine  the  status^  or  domestic  and  social  condition,  of  the 
persons  domiciled  within  its  territory ;  except  in  so  far  as  the  powers 
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of  the  States  in  this  respect  are  restrained,  or  duties  and  obligations 
imposed  upon  them,  by  the  constitution  of  the  United  States.  There 
is  nothing  in  the  constitution  of  the  United  States  that  can 
ill  any  degree  *  control  the  law  of  Kentucky  upon  this  subject  [  *  94  ] 
And  the  condition  of  the  negroes,  therefore,  as  to  freedom 
or  slavery,  after  their  return,  depended  altogether  upon  the  laws  of  that 
State,  and  could  not  be  influenced  by  the  laws  of  Ohio.  It  was  ex- 
clusively in  the  power  of  Kentucky  to  determine  for  itself  whether 
their  employment  in  another  State  should  or  should  not  make  them 
free  on  their  return.  The  court  of  appeals  have  determined  that,  by 
the  laws  of  the  State,  they  continue  to  be  slaves.  And  their  judg^ 
ment  upon  this  point  is,  upon  this  writ  of  eiror,  conclusive  upon  this 
court,  and  we  have  no  jurisdiction  over  it 

But  it  seems  to  be  supposed  in  the  argument,  that  the  law  of  Ohio 
upon  this  subject  has  some  peculiar  force  by  virtue  of  the  ordinance 
of  1787,  for  the  government  of  the  northwestern  territory,  Ohio  be- 
ing one  of  the  States  carved  out  of  it 

One  of  the  articles  of  this  ordinance  provides,  that  "  There  shall  be 
neither  slavery  nor  involuntary  servitude  in  the  said  territory,  other- 
wise than  in  punishment  for  crimes,  whereof  the  party  shall  have  been 
duly  convicted.  Provided  always,  that  any  person  escaping  into  the 
same,  from  whom  labor  or  service  is  lawfrdly  claimed  in  any  one  of 
|he  original  States,  such  fugitive  may  be  lawfully  reclaimed  and 
conveyed  to  the  t>er8on  claiming  his  or  her  labor  or  service  as  afore- 
said." And  this  article  is  one  of  the  six  which  the  ordinance  de- 
clares shall  be  a  compact  between  the  original  States  and  the  people 
and  States  in  the  said  territory,  and  forever  remain  unalterable  unless 
by  common  consent 

The  argument  assumes  that  the  six  articles  which  that  ordinance 
declares  "to  be  perpetual,  are  still  in  force  in  the  States  since  formed 
wilhin  the  territory,  and  admitted  into  the  Union. 

If  this  proposition  could  be  maintained,  it  would  not  alter  the 
question.  For  the  regulations  of  congress,  under  the  old  confedera- 
tion or  the  present  constitution,  for  the  government  of  a  particular 
territory,  could  have  no  force  beyond  its  limits.  It  certainly  could 
not  restrict  the  power  of  the  States  within  their  respective  territories ; 
nor  in  any  manner  interfere  with  their  laws  and  institutions;  nor 
give  this  coart  any  control  over  them.  The  ordinance  in  question, 
if  still  in  I'orce,  could  have  no  more  operation  than  the  laws  of  Ohio 
in  the  State  of  Kentucky,  and  could  not  influence  the  decision  upon 
the  rights  of  the  master  or  the  slaves  in  that  State,  nor  give  this  court 
jurisdiction  upon  the  subject. 

But  it  has  been  settled  by  judicial  decision  in  this  court,  that  this 
ordinance  is  not  in  force. 
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'nie  case  of  PermoK  v.  The  First  Municipality,  3  How.  589,  de- 
pended upon  the  same  principles  with  the  case  before  us. 
[  *95  ]  *It  is  true  that  the  question  in  that  case  arose  in  Louisiana. 
But  the  act  of  congress  of  April  7, 1798,  c.  28, 1  Stats,  at 
Large,  549,  extended  the  ordinance  of  1787  to  the  then  territory  of 
Mississippi,  wiiii  the  exception  of  the  anti-slavery  clause ;  and  de- 
clared that  the  people  of  that  territory  should  be  entitled  to  and 
enjoy  all  the  rights,  privileges,  and  advantages  granted  to  the  people 
of  the  territory  northwest  of  the  Ohio.  And  by  the  act  of  March  2, 
1805,  c  23,  2  Stats,  at  Lai^e,  322,  it  was  enacted  that  the  inhabitants 
of  the  then  territory  of  Orleans,  should  be  entitled  to  and  enjoy  aU  the 
rights,  privileges,  and  advsuitages  secured  by  the  ordinance  of  1787, 
and  at  that  time  enjoyed  by  the  people  of  the  Mississippi  territory. 

In  the  case  above  mentioned,  Permoli  daimed  the  protection  of 
tbe  clause  in  one  of  the  six  articles  which  provides  for  the  freedom 
of  religion,  alleging  that  it  had  been  violated  by  the  First  Munici- 
pality. And  he  brought  the  question  before  this  court,  upon  the 
ground  that  it  had  jurisdiction  under  the  ordinance.  But  the  court 
held  that  the  ordinance  ceased  to  be  in  force  when  Louisiana  be- 
came a  State,  and  dismissed  the  case  for  want  of  jurisdiction.  This 
opinion  is,  indeed,  confined  to  the  territory  in  which  the  case  arose. 
But  it  is  evident  that  the  ordinance  cannot  be  in  force  in  the  States 
formed  in  the  northwestern  territory,  and  at  the  same  time  not  in 
force  in  the  States  formed  in  the  southwestern  territory,  to  which  it 
was  .extended  by  the  present  government.  For  the  ordinances  and 
pledges  of  the  congress  of  the  old  confederation  cannot  be  more  en- 
during and  obligatory  than  those  of  the  new  government;  nor  can 
there  be  any  reason  for  giving  a  different  interpretation  to  the  same 
words  used  in  similar  instruments,  because  the  one  is  by  the  old  con- 
federation and  the  other  by  the  present  government.  And  when  it  is 
decided  that  this  ordinance  is  not  in  force  in  Louisiana,  it  follows 
that  it  cannot  be  in  force  in  Ohio. 

But  the  whole  question  upon  the  ordinance  of  1787,  and  the  acts 
of  congress  extending  it  to  other  territory  afterwards  acquired,  was 
carefully  considered  in  PoUard  v.  Hagan,  3  How.  212.  The  subject 
is  folly  examined  in  tbe  opinion  {pronounced  in  that  case,  with  which 
we  concur;  and  it  is  sufficient  now  to  refer  to  the  reasoning  and 
principles  by  which  that  judgment  is  maintained,  without  entering 
again  upon  a  full  examination  of  the  question. 

Indeed,  it  is  impossible  to  look  at  the  six  articles  which  are  sup- 
posed, in  the  argument,  to  be  still  in  force,  without  seeing  tit  once 
that  many  of  the  provisions  contained  in  them  are  inconsistent  with 
.the   pceseat  constitution.     And  if  they  could  be  regarded  as  yet 
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in  operation  in  the  States  formed  within  the  limits  of  the 
*  northwestern  territory,  it  wonld  place  them  in  an  inferior  [  *96  ] 
condition  as  compared  with  the  other  Btates,  and  subject 
their  domestic  institations  and  municipal  regulations  to  the  constant 
supervision  and  control  of  this  court.  The  constitution  was,  in  the 
language  of  the  ordinance,  '<  adopted  by  common  consent,"  and  the 
people  of  the  territories  must  necessarily  be  regarded  as  parties  to  it, 
and  bound  by  it,  and  entitled  to  its  benefits,  as  well  as  the  people  of 
the  then  existing  States.  It  became  the  supreme  law  throughout 
the  United  States.  And  so  far  as  any  obligations  of  good  faith  had 
been  previously  incurred  by  the  ordinance,  they  were  faithfully  car- 
ried into  execution  by  the  power  and  authority  of  the  new  government 

In  fact,  when  the  constitution  was  adopted,  the  settlement  of  that 
vast  territory  was  hardly  begun ;  and  the  people  who  filled  it,  and 
formed  the  great  and  populous  States  that  now  cover  it,  became 
inhabitants  of  the  territory  after  the  constitution  was  adopted ;  and 
migrated  upon  the  faith  that  its  protection  and  benefits  would  be 
ejLtended  to  them,  and  that  they  would  in  due  time,  according  to  its 
provisions  and  spirit,  be  admitt^  into  the  Union  upon  an  equal  foot- 
ing with  the  old  States.  For  the  new  government  secured  to  them 
all  the  public  rights  of  navigation  and  commerce  which  the  ordinance 
did  or  could  provide  for ;  and  moreover  extended  to  them  when  they 
should  become  States  much  greater  power  over  their  municipal  regu- 
lations and  domestic  concerns  than  the  confecPeration  had  agreed  to 
concede.  The  six  articles,  said  to  be  perpetual  as  a  compact,  are  not 
made  a  part  of  the  new  constitution.  They  certainly  are  not  supe- 
rior and  paramount  to  the  constitution,  and  cannot  confer  power  and 
jurisdiction  upon  this  court.  The  whole  judicial  authority  of  the 
courts  of  the  United  States  is  derived  from  the  constitution  itself,  and 
the  laws  made  under  it. 

It  is  undoubtedly  true,  that  most  of  the  material  provisions  and 
principles  of  these  six  articles,  not  inconsistent  with  the  constitution 
of  the  United  States,  have  been  the  established  law  within  this  terri- 
tory ever  since  the  ordinance  was  passed  ;  and  hence  the  ordinance 
itself  is  sometimes  spoken  of  as  still  in  force.  But  these  provisions 
owed  their  legal  validity  and  force,  after  the  constitution  was  adopted 
and  while  the  territorial  government  continued,  to  the  act  of  congress 
of  August  7, 1789,*  which  adopted  and  continued  the  ordinance  of 
1787,  and  carried  its  provisions  into  execution,  with  some  modifica- 
tions, which  were  necessary  to  adapt  its  form  of  government  to  the 
new  constitution.  And  in  the  States  since  formed  in  the  territory, 
these   provisions,  so  far  as  they  have   been    preserved,  owe   their 
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[  *  97  ]  validity  and  authority  to  the  constitution  of  the  *  United 
States,  8uid  the  constitutions  and  laws  of  the  respective 
States,  and  not  to  the  authority  of  the  ordinance  of  the  old  confed- 
eration. As  we  have  already  said,  it  ceased  to  be  in  force  upon  the 
adoption  of  the  constitution,  and  cannot  now  be  the  source  of  juris- 
diction of  any  description  in  this  court 

In  every  view  of  the  subject,  therefore,  this  court  has  no  jurisdiction 
of  the  case,  and  the  writ  of  error  must  on  that  ground  be  dismissed. 

IMPLean,  J.  I  agree  that  there  is  no  jurisdiction  in  this  case,  and 
that  it  must  be  dismissed. 

The  plaintiffs  obtained  this  writ  of  error  to  reverse  a  judgment 
of  the  court  of  appeals  of  Kentucky,  which  affirmed  the  judgment 
of  the  inferior  court,  in  which  Graham  obtained  a  verdict  and  judg- 
ment against  the  defendants  below  for  three  thousand  dollars,  on  the 
ground  that  three  of  the  servants  of  the  plaintiff  had  been  conveyed 
from  Louisville,  Kentucky,  to  Cincinnati,  in  the  steamboat  of  defend- 
ants, by  which  means  they  escaped,  and  the  plaintiff  lost  their  services. 

The  defendants  set  up  in  their  defence  the  ordinance  of  1787, 
for  the  government  of  the  northwestern  territory,  which  prohibited 
slavery  in  the  sixth  article  of  the  compact,  and  which  was  declared 
*'  to  be  unalterable  unless  by  common  consent."  The  defendants  al- 
leged that,  \^th  the  permission  of  Graham,  the  slaves  had  been  per- 
mitted to  visit  Ohio  £fid  Indiana  as  musicians,  by  which  they  were 
entitled  to  their  freedom,  although  they  had  returned  voluntarily  to 
their  master,  in  Kentucky.  And  the  right  to  their  freedom  was  as- 
serted under  the  ordinance,  which,  it  is  insisted,  brings  the  case  within 
the  25th  section  of  the  judiciary  act  of  1789,  and  gives  jurisdiction 
to  this  court. 

The  provision  of  the  ordinance  in  regard  to  slavery  was  incor- 
porated into  the  constitution  of  Ohio,  which  received  the  sanction 
of  congress  when  the  State  was  admitted  into  the  Union.  The 
constitution  of  the  State,  having  thus  received  the  consent  of  the 
original  parties  to  the  compact,  must  be  considered,  in  regard  to  the 
prohibition  of  slavery,  as  substituted  for  the  ordinance,  and  conse- 
quently all  questions  of  freedom  must  arise  under  the  constitution, 
and  not  under  the  ordinance. 

This,  in  my  judgment,  decides  the  question  of  jurisdiction,  which 
is  the  only  question  before  us.  And  any  thing  that  is  said  in  the 
opinion  of  the  court,  in  relation  to  the  ordinance,  beyond  this,  is  not 
in  the  case,  and  is,  consequently,  extrajudicial 

[  •  98  ]       •  Catron,  J.     The  ordinance  of  1787  provides  that  the  six 
articles  contained  in  it  shall  be  unalterable,  and  remain  a 
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oompact  between  the  original  States  and  the  people  of  the  north- 
-western territory,  ^  unless  altered  by  common  consent" 

1.  The  6th  article  declares,  that  slavery  shall  be  prohibited.  2.  And 
that  absconding  slaves  there  found  shall  be  surrendered  to  their 
owners. 

The  constitution  of  Ohio  incorporates  the  first  part  of  the  6th 
article,  but  leaves  out  the  second  part  The  state  constitution  hav* 
ing  received  the  sanction  of  congress,^  the  alteration  was  made  by 
common  consent,  as  this  was  the  mode  of  consent  contemplated  by 
the  compact ;  that  is  to  say,  by  the  States  in  congress  assembled, 
whether  under  the  confederation  or  present  constitution.  This  being 
an  ^  engagement  entered  into  "  before  th^  adoption  of  the  constitu* 
Hon,  was  equally  binding  on  the  one  congress  as  the  other,  according 
to  the  6th  article  of  the  new  constitution ;  and  the  new  congress, 
equally  with  the  former  one,  had  power  to  consent  to  alterations. 
The  power  to  alter  necessarily  involves  the  power  to  annul,  or  to 
suspend ;  and  when  the  state  constitution  of  Ohio  was  assented  to 
by  congress,  the  article  stood  suspended,  or  abolished,  as  an  engage- 
ment among  the  States,  and  can  now  only  be  recognized  as  part  of 
the  organic  state  law.  And  as  this  law  is  drawn  in  question  here,  no 
jurisdiction  exists  to  examine  the  state  decision. 

Bat  in  regard  to  parts  of  the  other  five  articles,  I  am  unwilling  to 
express  any  opinion,  as  no  part  of  either  is  in  any  degree  involved  in 
this  controversy. 

The  4th  article  secured  the  firee  navigation  of  the  waters  leading 
into  the  rivers  Mississippi  and  St  Lawrence,  and  the  carrying  places 
between  them,  as  common  highways ;  and  exempted  them  from  tax, 
impost,  or  duty.  The  mouths  of  the  two  great  rivers  were  in  posses- 
sion of  foreign  powers,  and  closed  to  our  commerce,  at  the  date  of 
the  ordinance  and  constitution ;  and  therefore  it  was  more  necessary 
that  the  tributaries  should  be  always  open,  and  the  carrying  places 
free,  so  that  the  Ohio  and  St  Lawrence  could  be  reached  from  the 
great  lakes,  and  back  and  forth  either  way.  Some  of  these  tributary 
rivers  and  the  carrying  places,  it  was  known,  would  fall  into  a  single 
new  State,  as  contemplated  by  the  ordinance*  This  is  true  of  every 
canying  place,  and  is  equally  true  as  respects  most  of  the  rivers  lead- 
ing to  the  carrying  places ;  and  as  congress  had  only  power  given  by 
the  new  constitution  '<  to  regulate  commerce  among  the  States,''  it  is 
a  question  now  unsettled,  whether  such  inland  rivers  and 
carrying  •places  could  be  regulated,  where  the  navigation  [  *99  ] 
and  carrying  places  began  and  ended  in  a  single  State. 

For  thirty  years,  the  state  courts  within  the  territory  ceded  by  Vir- 
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ginia  have  held  this  part  of  the  4th  article  to  be  in  force,  and  binding 
on  them  respectively ;  and  I  feel  unwilling  to  disturb  this  wholesome 
course  of  decision,  which  is  so  conservative  to  the  rights  of  others,  in 
a  case  where  the  4th  article  is  in  nowise  involved,  and  when  our 
opinion  might  be  disregarded  by  the  state  courts  as  obiter,  and  a  dic^ 
turn  uncalled  for.  When  the  question  arises  here  on  the  4th  article, 
it  is  desired  by  me,  that  no  such  embarrassment  should  be  imposed 
on  this  court  as  necessarily  must  be  by  now  passing  judgment  on  the 
force  of  the  4th  article,  and  pronouncing  that  it  stand  superseded  and 
annulled. 

10  H.  511 ;  18  H.  60S;  19  H.  S9S. 


James  G.  Wilson,  Appellant,  v,  George  A.  Sandford  and  Robert 

G.  MUS  GROVE. 
10  H.  99. 

The  last  clause  of  the  17th  sectioa  of  the  patent  act  of  July  4, 1836,  (5  Stats,  at  Large,  124,) 
allowing  writs  of  error  and  appeals  "  in  all  other  cases  in  which  the  coart  shall  deem  it 
reasonable  to  allow  the  same/'  does  not  include  a  suit  in  equity  to  set  aside  an  assig;ament 
of  a  patent  right 

The  case  is  stated  in  the  opinion  of  the  court 

Seward,  for  the  appellant 

No  counsel  canird. 

[  •  100  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  bill  in  this  case  was  filed  by  the  appellant  against 
the  appellees  in  the  circuit  court  of  the  United  States  for  the  district 

of  Louisiana. 
[  *  101  ]       *  The  object  of  the  bill  was  to  set  aside  a  contract  made 

by  the  appellant  with  the  appellees,  by  which  he  had  granted 
them  permission  to  use,  or  vend  to  others  to  be  used,  one  of  Wood- 
worth's  planing  machines,  in  the  cities  of  New  Orleans  and  Lafa- 
yette ;  and  also  to  obtain  an  injunction  against  the  further  use  of  the 
machine,  upon  the  ground  that  it  was  an  infringement  of  his  patent 
rights.  The  appellant  states  that  he  was  the  assignee  of  the  monopoly 
in  that  district  of  country,  and  that  the  contract  which  he  had  made 
with  the  appellees  bad  been  forfeited  by  their  refusal  to  comply  with 
its  conditions.  The  license  in  question  was  sold  for  fourteen  hundred 
dollars,  a  part  of  which,  the  bill  admits,  had  been  paid.  The  con- 
tract is  exhibited  with  the  bill,  but  it  is  not  necessary  in  this  opinion, 
to  set  out  more  particularly  its  provisions. 

The  appellees  demurred  to  the  bill,  and  at  the  final  hearing  the  de- 
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mmrer  was  sustained,  and  the  bill  dismissed.     And  the  case  is  brought 
here  by  an  appeal  firom  that  decree. 

The  matter  in  controversy  between  the  parties  arises  upon  this 
contract,  and  it  does  not  appear  that  the  sum  in  dispute  exceeds  two 
thousand  dollars.  On  the  contrary,  the  bill  and  contract  exhibited 
with  it  show  that  it  is  below  that  sum.  An  appeal,  therefore,  cannot 
be  taken  from  the  decree  of  the  circuit  court,  unless  it  is  authorized 
by  the  last  clause  in  the  17th  section  of  the  act  of  1836. 

The  section  referred  to,  after  giving  the  right  to  a  writ  of  error  or 
appeal  in  cases  arising  under  that  law,  in  the  same  manner  and  under 
the  same  circumstances  as  provided  by  law  in  other  cases,  adds  the 
following  provision :  **  And  in  all  other  cases  in  which  the  court 
shall  deem  it  reasonable  to  allow  the  same."  The  words  '<  in  all 
other  cases  "  evidently  refer  to  the  description  of  cases  provided  for 
in  that  section,  and  where  the  matter  in  dispute  is  below  two  thou- 
sand dollars.  In  such  suits,  no  appeal  could  be  allowed  but  for  this 
provision. 

The  cases  specified  in  the  section  in  question  are,  ^'  all  actions, 
suita,  controversies  on  cases  arising  tinder  any  law  of  the  United 
States,  granting  or  confirming  to  inventors  the  exclusive  right  to  their 
inventions  or  discoveries."  The  right  of  appeal  to  this  court  is  con« 
fined  to  cases  of  this  description,  when  the  sum  in  dispute  is  below 
two  thousand  dollars.  .  And  the  peculiar  privilege  given  to  this  class 
of  cases  was  intended  to  secure  uniformity  of  decision  in  the  con- 
struction of  the  act  of  congress  in  relation  to  patents. 

Now  the  dispute  in  this  case  does  not  arise  under  any  act  of  con- 
gress ;  nor  does  the  decision  depend  upon  the  construction  of  any  law 
in  relation  to  patents.  It  arises  out  of  the  contract  stated 
in  the  bill ;  and  there  is  no  act  of  congress  *  providing  for  [  *  102  ] 
or  regulating  contracts  of  this  kind.  The  rights  of  the  par- 
ties depend  altogether  upon  common  law  and  equity  principles.  The 
object  of  the  bill  is  to  have  this  contract  set  aside  and  declared  to  be 
forfeited ;  and  the  prayer  is,  'Hhat  the  appellsuit's  reinvestiture  of  titie 
to  the  license  granted  to  the  appellees,  by  reason  of  the  forfeiture  of 
the  contiract,  may  be  sanctioned  by  the  court,"  and  for  an  injunction. 
But  the  injunction  he  asks  for  is  to  be  the  consequence  of  the  decree 
of  the  court  sanctioning  the  forfeiture.  He  alleges  no  ground  for  an 
injunction  unless  the  contract  is  set  aside.  And  if  the  case  made  in 
the  bill  was  a  fit  one  for  relief  in  equity,  it  is  very  dear  that  whether 
the  contract  ought  to  be  declared  forfeited  or  not,  in  a  court  of 
chancery,  depended  altogether  upon  the  rules  and  principles  of  equity, 
and  in  no  degree  whatever  upon  any  act  of  congress  concerning  pa- 
tent rights.  And  whenever  a  contract  is  made  in  relation  to  them, 
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which  is  not  provided  for  and  regulated  by  congress,  the  parties,  if 
any  dispute  arises,  stand  upon  the  same  ground  with  other  litigants 
as  to  the  right  of  appeal ;  and  the  decree  of  the  circuit  court  cannot 
be  revised  here,  unless  the  matter  in  dispute  exceeds  two  thousand 
dollars. 

This  appeal,  therefore,  must  be  dismissed  for  want  of  jurisdiction. 

14  H.  539. 


Alfred  C.  Downs,  Plaintiff  in  Error,  v.  Joseph  Kissam* 

10  H.  102. 

An  infltmction  to  the  jury,  that  ^*  if  a  mortgage  conveyed  more  property  than  wonld  be 
snfficient  to  secure  the  debt,  it  was  frauduleut,"  is  erroneous,  this  not  being  even  a  badge 
of  fraud. 

The  case  is  stated  in  the  opinion  of  the  court* 

Lawrence  and  OriUenden^  (attorney-general,)  for  the  plaintifE 

Kepf  contra. 

I  *  108  ]      *  IVTIiBAN,  J.,  delivered  the  opinion  of  the  court 

This  writ  of  error  brings  before  us  the  judgment  of  the 
circuit  court,  held  by  the  district  judge  for  the  southern  district  of 
Mississippi. 

An  execution  having  been  levied  on  certain  slaves  as  the  property 
of  one  James  J.  Chewning,  at  the  instance  of  the  defendant  in  error, 
which  slaves  were  claimed  by  the  plaintiff  in  error,  an  issue  was 
joined,  under  the  laws  of  Mississippi,  to  try  the  right  of  property. 
On  the  trial,  a  mortgage  was  given  in  evidence,  executed  by  Chew- 
ning in  1839,  long  prior  to  the  levy,  to  secure  to  the  Railroad  Bank 
of  Vicksburg  a  debt  of  $130,000.  This  mortgage  embraced  all  the 
slaves  levied  on,  except  one.  Other  mortgages  were  given  in  evi- 
dence, executed  by  Chewning,  to  secure  the  payment  of  several  other 
debts. 

On  the  trial,  the  circuit  court  instructed  the  jury,  that  if  <<  any 
one  of  the  mortgages  conveyed  more  property  than  would  be  suffi- 
cient to  secure  the  debt  provided  for  in  the  mortgage,  such  mortgage 
was  firaudulent,"  and  that  the  fact  of  more  property  being  conveyed 
as  aforesaid  was  a  circumstance  from  which  the  jury  might  presume 
fraud. 

This  instruction  is  erroneous.  It  is  no  badge  of  fraud  for  a  mort- 
gage, which  is  a  mere  security,  to  cover  more  property  than  will 
secure  the  debt  due.     Any  creditor  may  pay  the  mortgage  debt,  and 
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proceed  against  the  property ;  or  he  may  subject  it  to  the  payment 
of  his  debt,  by  other  modes  of  proceeding. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  venire  de  novo 
awarded. 


Jesse  Hott,  Plaintiff  in  Error,  v.  The  United  States. 

10  H.  109. 

A  treasary  transcript,  which  is  a  substantial  copy  of  the  quarterly  returns  of  a  collector  of 
customs,  revised  and  corrected  by  the  accounting  officers  of  the  treasury,  is  evidence,  un- 
der the  act  of  March  d,  1797,  (1  Stats,  at  Large,  512 ;)  and  it  is  no  objection  that  they 
contain  charges  which  are  the  aggregates  of  items  rendered  by  the  collector  in  his  quar- 
terly abstracts,  references  to  those  abstracts  being  made,  and  they  not  having  been  called 
for  at  the  trial. 

The  acts  of  congress  providing  for  and  limiting  the  compensation  of  collectors  of  customs, 
examined,  and  their  effect  considered.  These  acts  are  :  March  2,  1799,  ^  2,  (1  Stats,  at 
Large,  706;)  April  30,  1802,  S  3,  (2  Stats,  at  Large,  172 ;)  March  7,  1822,  SS  7,  9,  (3 
Stats,  at  Large,  694,  695;)  July  7,  1838,  §  3,  (5  Stats,  at  Large,  264 ;)  5  Stats,  at  Large, 
431,  432,  \\  2,  7,  (6  Stats,  at  Large,  815,)  —  An  act  for  the  relief  of  Chastelain  and  Fon- 
vert,  July  21,  1840. 

The  89th  and  91  st  sections  of  the  collection  act  of  1799,  (1  Stats,  at  Large,  695,  696,)  do 
not  make  distributable  the  duties  paid  in  case  of  seizure  of  property  and  its  release  on 
bond. 

The  collectors  of  customs  are  prevented  by  the  act  of  March  3,  1 839,  §  3,  (5  Stats,  at  Large, 
349,)  from  obtaining  any  allowance  for  accepting  and  paying  drafts  by  the  secretary  of  the 
treasury,  even  if  such  service  could  be  considered  beyond  the  pale  of  their  official  duties. 

The  grounds  of  the  different  claims  which  came  under  the  consid- 
eration of  the  court,  and  the  questions  which  arose  thereon,  suffi- 
ciently appear  in  its  opinion. 

Evems  and  Walker j  for  the  plaintiff. 

Crittenden^  (attorney-general,)  conlrd. 

*  Nelson,  J.,  delivered  the  opinion  of  the  court.  [  *  132  ] 

This  is  a  writ  of  error  to  the  circuit  court  held  in  and  for 
the  southern  district  of  New  York,  in  a  suit  brought  by  the  United 
States  against  the  late  collector  of  the  port  of  New  York,  to  recover 
a  balance  claimed  in  the  settlement  of  his  accounts. 

The  defendant  had  been  collector  from  the  29th  of  March,  1838,  to 
the  2d  of  March,  1841,  and,  on  a  final  adjustment  of  his  accounts,  at 
the  close  of  his  official  term,  a  balance  against  him  was  found  due 
by  the  accounting  officers  of  the  treasury  of  0216,048.07. 

The  counsel  for  the  plaintiff  produced  on  the  trial  four  treasury 
transcripts,  containing  a  statement  of  his  accounts  with  the  govern- 
ment for  the  whole  period  of  his  term,  and  which  resulted  in  the  bal- 
ance above  stated. 
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These  transcripts  were  objected  to,  as  not  competent  evidence 
against  the  defendant  of  the  balance  therein  found  due,  within  the 
meaning  of  the  act  of  congress  providing  for  tiiis  species  of  proof. 
Act  of  3d  March,  1797, 1  Stats,  at  Large,  512. 

The  second  section  of  the  act  provides  that,  in  every  case  of  delin- 
quency where  a  suit  has  been  brought,  a  transcript  from  the  books 
and  proceedings  6f  the  treasury,  certified  by  the  register,  and  authen- 
ticated under  the  seal  of  the  department,  shall  be  admitted  as  evi- 
dence upon  which  the  court  is  authorized  to  give  judgment. 

It  has  been  already  determined,  under  this  act,  that  an  account 
stated  at  the  treasury,  which  does  not  arise  in  the  ordinary  mode  of 
doing  business  in  that  department,  can  derive  no  additional  validity 
from  being  certified  according  to  its  provisions ;  and  that  the  state- 
ment can  only  be  regarded  as  establishing  items  for  moneys  disbursed 
through  the  ordinary  channels  of  the  department,  where  the  transac- 
tions are  shown  by  its  books.  In  such  cases,  the  officers  have  official 
knowledge  of  the  facts  stated.  United  States  v.  Buford,  3  Pet  29. 
That  when  moneys  come  into  the  hands  of  an  individual,  not  through 
the  officers  of  the  treasury,  or  in  the  regular  course  of  official  duty, 
the  books  of  the  treasury  do  not  exhibit  the  facts,  nor  can  they  be 
known  to  the  department.     Ibid. 

It  was  held  in  the  United  States  v.  Buford,  that  a  treas- 
[  •  133  ]  ury  *  transcript  was  not  competent  proof  against  the  defend- 
ant in  respect  to  moneys  coming  into  his  hands  fi:om  a  third 
person,  not  in  the  regular  course  of  official  business ;  and  that  the 
evidence  on  which  the  statement  of  the  account  was  founded  should 
have  been  produced.     See  also  United  States  v.  Jones,  8  Pet  375. 

In  the  case  before  us,  the  several  items  of  account  in  the  trans- 
cripts arise  out  of  the  official  transactions  of  the  defendant,  as  col- 
lector, with  the  treasury  department,  and  were  founded  upon  his 
quarterly  and  other  accounts,  rendered  in  pursuance  of  law  and  the 
instructions  of  the  secretary.  They  were  substantial  copies  of  these 
quarterly  returns,  revised  and  corrected  by  the  accounting  officers  as 
they  were  received,  and  with  copies  of  which  the  defendant  had  been 
furnished  in  the  usual  course  of  the  department  They  present  a 
mutual  account  of  debit  and  credit  arising  out  of  his  official  dealings 
with  the  government,  in  the  collection  of  the  public  revenue. 

We  can  hardly  conceive  of  a  case,  therefore,  coming  more  directiy 
within  the  act  of  congress  as  expounded  by  the  cases  referred  to. 

In  the  case  of  the  United  States  v.  Eickfcvd's  Executors,  1  How. 
250,  a  transcript,  corresponding  with  the  one  in  question,  was  held 
to  be  competent  evidence  of  the  balance  of  the  account  The 
point  was  presented  in  a  certificate  of  a  division  of  opinion  of  the 
judges. 
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It  ba8  also  been  objected  to  these  transdipts,  that  some  of  the 
items  inchided  contain  a  charge  against  the  defendant  in  gross,  snch 
as  the  aggregate  amount  of  the  duty  bonds,  and  of  duties  accruing 
within  the  quarter,  reference  being  made  to  the  abstracts  for  the  par- 
ticular items  composing  each  amount  This  objection  was  not  spe- 
cially pointed  out  at  the  trial,  as  the  one  made  then  was  to  the  admis- 
sibility of  transcripts  generally.  If  made  then,  it  might  have  been 
remoYed  by  the  production  of  copies  of  the  abstracts.  They  were 
called  for,  in  the  course  of  the  trial,  in  respect  to  the  item  of  bonds 
in  the  quarterly  account  of  the  Slst  March,  1838,  and  produced. 
This  affords  a  full  answer  to  the  objection. 

But  we  do  not  intend  to  admit  that  it  would  have  been  available) 
if  made  at  the  proper  time.  We  agree,  that  a  transcript  of  a  gross 
balance  against  the  officer  would  be  objectionable,  as  the  act  of  1797 
obviously  contemplates,  to  some  extent,  a  detailed  statement  of  the 
accounts  between  him  and  the  government.  It  must  be  ^a  tran- 
script from  the  books  and  proceedings  of  the  treasury,''  which,  doubt- 
less, will  usually  present  such  a  statement.  The  amount  of  the 
detail,  or  degree  to  which  the  particulars  of  the  account 
should  be  carried,  *  must  necessarily  be  left  open  to  the  ex-  [  *  134  ] 
ercise  of  some  discretion,  as  there  can  be  no  fixed  rule  by 
which  to  determine  it. 

The  necessity  of  greater  particularity  than  is  exhibited  here  in  the 
several  transcripts,  to  guard  the  officers  against  surprise,  and  afford 
an  opportunity  for  explanation,  is  not  very  apparent ;  for  they  con- 
tain the  several  items  making  up  the  quarterly  returns  of  the  party 
himself,  witii  the  addition  of  such  errors  as  the  accounting  officers 
may  have  detected  in  their  examination,  and  with  all  of  which  he 
had  been  furnished. 

If  the  accounting  officers,  therefore,  have  fallen  into  error,  the  offi- 
cer has  had  ample  time  and  means  for  inquiry  and  correction.  This 
is  true  as  it  respects  each  quarterly  account  rendered. 

Besides,  by  the  fourth  section  of  the  act  of  1797,  no  claim  for  an 
equitable  credit  can  be  admitted,  upon  the  trial,  but  such  as  shall 
appear  to  have  been  presented  to  the  accounting  officers  for  exam- 
ination, and  by  them  disallowed,  except  in  case  of  vouchers,  which 
the  officer  was  not  before  able  to  procure,  or  was  prevented  from  ex- 
hibiting, by  absence  or  unavoidable  accident. 

As  a  general  rule,  therefore,  every  item  of  the  account  that  can  be 
the  subject  of  litigation  at  the  trial,  on  the  production  of  a  transcript, 
must  have  been  a  matter  of  dispute  at  the  treasury  department, 
and,  of  course,  presenting  nothing  new  or  unexpected  to  either  of  the 
parties* 
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If  the  transcript  contains  the  accounts,  debits,  and  credits,  as  acted 
apon  at  the  department  by  the  accounting  officers,  it  would  seem  to 
be  sufficient  as  it  respects  the  particulars  of  the  account  required  by 
the  act. 

The  court  is  of  opinion,  therefore,  that  the  several  treasury  tran- 
scripts  given  in  evidence  were  properly  admitted. 

The  comptroller,  in  the  adjustment  of  the  accounts,  rejected  nine- 
teen items  that  were  claimed  by  the  defendant  as  legal  or  equitable 
credits,  which,  in  the  aggregate,  exceeded  the  amount  of  the  balance 
reported  against  him.  All  of  them,  except  four,  were  either  allowed 
by  the  court  or  submitted  to  the  jury  as  a  matter  of  fact  involving  no 
principle  of  law,  and,  of  course,  require  no  further  notice. 

Among  the  items  rejected  is  a  cheurge  of  036,712.71,  for  fees  pay- 
able by  persons  engaged  in  trade  and  navigation,  for  certain  services 
performed  by  the  collector  at  each  port,  such  as  giving  permits  to 
land  goods,  clearances,  bills  of  health,  &a,  and  which  were  charge- 
able under  the  compensation  act  of  2d  March,  1799,  1  Stats,  at 
Large,  705,  §  2.  These  fees  were  divided  between  the  collector,  na- 
val officer,  and  surveyor,  in  districts  in  which  these  several 
[  *  135  ]  officers  are  appointed.  The  *  collector  in  the  district  of 
New  York  was  also  entitled  to  a  commission  of  one  quar- 
ter of  one  per  cent,  on  all  moneys  received  on  account  of  duties  on 
goods,  or  tonnage  of  vessels. 

By  an  amendment  of  this  act,  April  30,  1802,  2  Stats,  at  Large, 
172,  §  3,  it  was  provided,  that  whenever  the  annual  emoluments  of 
any  collector,  after  deducting  the  expenses  incident  to  the  office, 
shall  amount  to  more  than  $5,000,  the  excess  shall  be  accounted  for, 
and  paid  into  the  treasury.  The  act  was  not  to  extend  to  fines,  for- 
feitures, and  penalties,  a  share  of  which  the  collector  was  entitled  to, 
under  the  twentieth  section  of  the  act  of  2d  March,  1799, 1  Stats,  at 
Large,  706. 

The  act  of  7th  March,  1822,  reduced  this  maximum  to  $4,000  per 
annum,  and  the  commission  to  one  sixth  of  one  per  cent  on  the 
moneys  received.     3  Stats,  at  Ijarge,  694,  695,  §§  7,  9. 

It  is  insisted  by  the  defendant,  that  the  limitation  in  the  aforesaid 
acts  does  not  refer  to  or  embrace  the  fees  allowed  to  him  under  the 
act  of  1799 ;  and  that  the  collector  was  still  entitled  to  apply  them 
to  his  own  use. 

At  the  date  of  the  act  of  1802,  the  compensation  of  the  collector 
was  d^erived  from  three  sources :  1.  Fees  allowed  for  the  services 
already  referred  to ;  2.  Commissions  on  the  duties  received ;  and  3.  A 
share  of  the  fines,  penalties,  and  forfeitures.  The  emoluments  of  the 
office  were  dependent  upon  the  receipts  from  these  sources ;  and  the 
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officer  was  entitled  to  apply  to  his  own  use  the  whole  amount  de« 
rived  from  them. 

The  provision  in  this  act,  therefore,  that  whenever  the  annual 
emoluments,  after  deducting  the  expenses,  exceeded  the  amount  of 
$5,000,  the  excess  should  be  accounted  for,  necessarily  embraces  in 
the  limitation  the  fees  as  well  as  commissions  belonging  to  the 
office,  and  would  have  embraced  also  the  fines  and  forfeitures,  had 
it  not  been  for  the  proviso  to  the  act  taking  them  out  of  the  limi- 
tation. 

The  argument  would  be  quite  as  strong  in  favor  of  excluding  the 
commissions  as  in  the  case  of  fees,  as  the  one  can  in  no  more  appro- 
priate sense  be  regarded  as  emoluments  of  office  than  the  other,  and 
thus  the  limitation  would  become  a  nullity. 

These  terms  denote  a  compensation  for  a  particular  kind  of  ser- 
vice to  be  performed  by  the  officer,  and  are  distinguishable  firom 
each  other,  and  are  so  used  and  understood  by  congress  in  the  sev- 
eral compensation  acts ;  they  are  also  distinguishable  from  the  term 
emoluments,  that  being  more  comprehensive,  and  embracing  every 
species  of  compensation  or  pecuniary  profit  derived  from  a  discharge 
of  the  duties  of  the  office ;  and  such  is  the  obvious  import  of  it  in 
these  acts. 

*  The  act  of  1822,  so  far  as  respects  this  question,  was  [  *  136  ] 
simply  a  reenactment  of  that  of  1802,  with  the  exception  of 
fixing  the  limit  of  compensation  to  $4,000  instead  of  $5,000. 

But  it  is  unnecessary  to  pursue  this  argument  further,  as  there  is 
another  view  of  the  question,  founded  upon  subsequent  acts  of 
congress,  that  is  entirely  decisive. 

The  third  section  of  ^'An  act  to  provide  for  the  support  of  the 
military  academy  of  the  United  States  for  the  yeeur  1838,  and  for 
other  purposes,"  passed  7th  July,  1838,  5  Stats,  at  Large,  264,  pro- 
vides, that  the  secretary  of  the  treasury  shall  be  authorized  to  pay 
collectors,  out  of  any  money  in  the  treasury  not  otherwise  appropri- 
ated, such  sums  as  will  give  to  them  the  same  compensation  in  the 
year  1838,  according  to  the  importations  of  that  year,  as  they  would 
have  been  entitled  to  receive,  if  the  act  of  14th  July,  1832,^  had  not 
gone  into  effect ;  provided,  that  they  shall  not  receive  a  greater  an- 
nual salary  or  compensation  than  was  paid  for  the  year  1832  ;  and 
provided,  also,  that  the  collectors  shall  render  to  the  secretary,  under 
oath,  a  quarterly  account  of  all  fees  and  emoluments  whatever,  by 
them  received,  together  with  the  expenses  of  their  office ;  and  pro- 
vided further,  that  no  collector  shall  receive  more  than  $4,000  per 
annum. 


1 4  Stats,  at  Large,  588. 
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This  provision  was  continued  in  force  for  the  years  1839,  I84O9 
and  down  to  the  3d  of  March,  1841,  when  the  made  of  compensa- 
tion was  materially  changed.  5  Stats,  at  Large,  p.  431,  §  2 ;  p.  432, 
§  7.    6  Stats,  at  Large,  815. 

The  provision  relating  to  the  year  1840,  is  not  to  be  found  in  the 
public  statutes  at  large,  as  it  is  embraced  in  t]ie  seventh  section  of 
^<  An  act  for  the  relief  of  Chastelain  and  Ponvert,  and  for  other  pur- 
poses," p£Lssed  21st  July,  1840.  Being  a  private  act,  it  was  not  incor- 
porated in  the  public  statutes  in  Little  &  Brown's  edition  of  1846. 

It  will  be  seen  by  the  act  of  1838,  that  the  collector  is  bound  to 
account  to  the  secretary  of  the  treasury  for  all  the  fees  and  emolu- 
ments received  by  him  in  the  execution  of  the  duties  of  his  office, 
and  that  his  annual  compensation  was  limited,  as  in  the  act  of  1822, 
to  an  amount  not  exceeding  the  sum  of  $4,000.  The  same  act 
required  that  the  naval  officers  and  surveyors  should  make  a  return 
of  their  fees  and  emoluments,  and  limited  the  annu€d  amount  of  their 
compensation. 

During  the  period,  therefore,  of  the  term  of  office  of  the  defendant 
as  collector  of  the  port  of  New  York,  which  extended  from  the  29th 
of  March,  1838,  to  the  2d  of  March,  1841,  there  can  be  no 
[  •  137  ]  pretence  for  claiming  that  the  limitation,  as  respected  *  his 
annual  compensation,  did  not  apply  as  well  to  the  fees  re- 
ceived under  the  act  of  1799,  as  to  commissions  or  emoluments  c^ 
office  derived  from  any  other  source.  He  was  required  in  express 
terms  to  account  for  them  to  the  treasury,  the  same  as  in  the  case 
of  other  emoluments. 

Another  item  claimed,  and  which  was  rejected  by  the  court,  is  a 
charge  of  $14,035.29  for  a  moiety  of  the  duties  received  on  goods 
that  were  seized,  and  afterwards  condemned  for  a  violation  of  the 
revenue  laws. 

This  question  turns  upon  a  construction  of  sections  89  and  91  of 
the  revenue  act  of  2d  March,  1799, 1  Stats,  at  Large,  695,  696. 

Section  89  provides,  among  other  things,  that  the  claimant,  after 
the  seizure  of  the  vessel  and  merchandise,  may  procure  the  same  to 
be  redelivered  to  him  on  the  execution  of  a  bond  with  sureties  for 
the  payment  of  the  appraised  value,  together  with  the  payment  or 
secuiity  of  the  duties,  the  same  as  if  the  vessel  and  goods  had  been 
legally  entered  at  the  customs.  K  judgment  shall  afterweurds  pass  in 
favor  of  the  claimant  in  the  proceedings  instituted,  the  bond  shall  be 
cancelled ;  if  against  him,  then,  unless  he  pays  into  the  court  the 
amount  of  the  appraised  value  of  the  ship  and  goods^  together  with 
the  costs,  within  twenty  days,  judgment  shall  be  entered  on  the  bond 
by  a  motion  in  open  court,  without  further  delay. 
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In  case  no  bond  is  given  by  the  claimant,  and  the  vessel  and 
goods  have  been  condemned,  the  same  are  to  be  sold  at  public  auc- 
tion by  the  marshal  to  the  highest  bidder,  and  the  proceeds  paid  over 
to  the  collector.    §  90. 

Section  91  provides,  that  all  fines,  penalties,  and  forfeitures  recov- 
ered by  virtue  of  the  ^act,  after  deducting  costs  and  expenses,  shall  be 
disposed  of  as  follows :  one  moiety  shall  be  paid  by  the  collector 
into  the  treasury  for  the  use  of  the  United  States ;  and  the  other 
equally  divided  between  him,  the  naval  officer,  and  the  surveyor  of 
the  port 

It  will  be  seen,  therefore,  by  these  provisions,  in  cases  of  seizure, 
where  the  claimant  elects  to  give  a  bond,  and  pay  or  secure  the 
payment  of  the  duties,  with  a  view  to  a  redelivery  of  the  vessel  and 
goods,  that,  if  the  same  be  condenmed,  he  loses  as  well  the  duties 
paid  or  secured,  as  the  property  seized  and  condemned.  It  is  a 
moiety  of  these  duties  which  accrued  during  the  term  of  the  defend- 
ant, as  collector,  that  he  claims  as  a  portion  of  the  forfeitures  belong- 
ing to  him  under  the  ninety-first  section  of  the  act. 

A  conclusive  answer  to  this  claim,  in  the  judgment  of  the  court, 
is,  that  the  duties  thus  paid  constitute  no  part  of  the  proceeds 
of  the  goods  forfeited,  in  which  only  the  collector  *  has  an  [  *  138  ] 
interest.  The  proceeds  are  the  appraised  value  secured  by 
the  bond,  or,  in  case  no  bond  be  given,  the  amount  derived  from  the 
sale  by  the  mcurshal,  after  the  deduction  of  all  proper  charges.  The 
payment  of  the  duties  is  a  condition  to  the  acceptance  of  the  bond, 
and  redelivery  of  the  goods,  and  is  the  voluntary  act  of  the  claimant. 
They  do  not  enter  into  the  question  of  condemnation,  nor  constitute 
any  part  of  the  forfeiture  declared  by  the  act,  or  the  judgment  of 
the  court. 

It  is  true,  the  collector  acquires  by  the  seizure,  an  inchoate  right 
to  the  goods,  which,  when  followed  by  condemnation,  becomes  abso- 
lute to  the  extent  of  his  share  of  the  forfeiture,  1  Wheat.  462 ;  4  ibid. 
74 ;  but  it  is  a  right  only  in  the  goods  themselves,  which  have  been 
seized  and  forfeited,  —  the  rem,  a  moiety  of  which,  it  is  admitted, 
has  ahready  been  allowed  to  him. 

This  view  is  in  conformity  with  the  language  of  the  act,  (§  91,) 
which  is,  that  all  fines,  penalties,  and  forfeitures,  recovered  by  virtue 
of  this  act,  shall  be  disposed  of,  one  moiety  to  the  government,  the 
other  to  the  collector,  to  be  divided  as  therein  declared. 

The  case  is  not  like  that  of  McLane  v.  The  United  States,  6  Pet. 
404.  There,  the  sum  in  controversy  was  reserved  out  of  the  forfeit- 
ure by  the  act  for  the  relief  of  the  owners ;  and  was  regarded  by  the 
court  as  part  and  parcel  of  it. 
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The  only  doubt  that  existed  was,  whether  or  not  the  amount  thus 
reserved  should  be  considered  as  liie  legal  duties  belonging  to  the 
government,  or  a  portion  of  the  forfeiture,  the  residue  of  which  had 
been  remitted.  The  amount  reserved  was  to  be  equ€d  to  the  double 
duties  imposed  upon  goods  imported,  under  certain  circumstcmces, 
by  an  act  which  had  been  passed  since  the  forfeiture  accrued ;  and 
the  court  was  of  opinion,  that  duties  mentioned  in  that  act  were 
referred  to  simply  as  a  measure  to  determine  the  sum  to  be  reserved, 
and  not  as  duties  in  the  common  acceptation  of  the  tertn.  The 
amount  reserved,  therefore,  was  so  much  excepted  out  of  the  for- 
feiture remitted,  a  moiety  of  which  properly  belonged  to  the  col- 
lector. 

Another  item  rejected  by  the  court  is  a  charge  by  the  defendant 
of  (201,500  commissions,  for  accepting  and  paying  drafts  of  the 
treasury  during  his  term  in  office. 

These  commissions  are  claimed  on  the  ground  that  the  services 
required  and  performed  were  extra  services,  not  incident  to  tlie 
proper  legal  duties  belonging  to  the  office  of  collector,  and  that  he  is 
entitled,  therefore,  to  a  reasonable  remuneration  for  the  same,  be- 
yond the  compensation  annexed  to  the  office. 

By  the  act  of  2d  March,  1799,  §  21,  1  Stats,  at  Large, 
[  *  139  ]  642,  it  *is  provided  that  the  collector  shall  receive  all 
moneys  paid  for  duties,  and  take  all  bonds  for  securing  the 
payment  thereof;  and  shall,  at  all  times,  pay  to  the  order  of  the 
officers,  who  shall  be  authorized  to  direct  the  payment  thereof,  the 
whole  of  the  moneys  which  he  may  receive  by  virtue  of  the  act,  and 
shall  once  in  every  three  months,  or  ofitener,  if  required,  transmit  his 
accounts  to  the  treasury  department  for  settlement. 

The  secretary  of  the  treasury  is  the  head  of  that  department; 
and  has  devolved  on  him  the  superintendence  and  collection  of  the 
public  revenue ;  and  is  the  officer  properly  authorized  to  direct  the 
safe-keeping  and  payment  or  disbursement  of  the  same.  1  Stats,  mt 
Large,  65,  66. 

Under  the  authority  thus  given,  and  which  has  been  exercised  sinoe 
the  foundation  of  the  government,  the  secretary,  by  a  circular  dated 
8th  June,  1837,  in  consequence  of  the  suspension  of  specie  payments 
by  the  banks  in  which  the  public  moneys  had  been  deposited,  diireotod 
that  all  public  moneys  received  by  the  collectors,  except  such  as  were 
required  for  current  expenses  of  the  office,  &c,  should  be  placed  to 
the  credit  of  the  treasurer  of  the  United  States,  in  a  separate  account, 
on  the  books  of  the  customs,  and  that  the  same  would  be  drawn  for 
by  t^  treasurer's  drafts  on  the  collector,  from  time  to  time,  as  the 
necessities  or  the  convenience  of  the  government  required* 
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This  mode  of  keeping  and  paying  oat  the  public  moneys  Teoeired 
by  the  collectors  in  the  diiferent  collection  districts  continned  doring 
a  considerable  part  of  the  term  of  of&ce  of  the  defendant ;  and,  doubt- 
less very  much  increased  the  duties  of  the  office,  its  labors  and  respon- 
sibilities, for  which  he  may  well  be  equitably  entitled,  at  the  hands 
of  the  proper  authorities,  to  a  corresponding  compensation ;  and  it  is 
not  at  all  improbable,  that  to  the  necessity  of  keeping  on  hand  such 
large  sums  of  the  public  moneys  as  are  daily  and  weekly  collected  at 
the  port  of  New  York,  and  the  disbursement  in  comparatively  small 
sums,  upon  the  drafts  of  the  treasurer,  may  be  attributed,  in  part,  at 
least,  the  g^eat  deficiency  in  the  accounts.  It  must  have  required 
extraordinary  diligence  and  accuracy,  and  very  competent  and  faithful 
subordinates,  to  have  prevented  it. 

But  be  this  as  it  may,  we  are  unable  to  perceive  that  the  duties 
thus  imposed,  onerous  and  responsible  as  they  undoubtedly  were, 
exceeded  those  legally  incident  to  the  office ;  or  such  as  the  secretary 
was  authorized  to  require  as  the  head  of  the  treasury. 

The  depositaries  of  the  public  revenue,  as  provided  by  the  act  of 
23d  June,  1836, '  having  failed  to  comply  with  the  conditions  required 
of  them,  the  duty  of  regulating  the  safe^keeping  and  dis- 
bursement devolved  upon  the  sound  discretion  of  *  this  [  *  140  ] 
officer;  and  indeed,  on  looking  into  the  provisions  of  that  act, 
and  the  naroerous  and  complicated  conditions  and  restrictions  annexed 
to  the  employment  of  the  banks  as  depositaries,  it  is  difficult  to  say, 
that  the  authority  there  conferred  to  use  them  formed  any  exception 
to  this  discretion.  If  they  refused  to  become  depositaries,  or  failed 
to  comply  with  the  conditions,  or,  in  the  judgment  of  the  secretary, 
were  unsafe,  it  was  his  duty  to  provide  some  other  mode  for  the  safe* 
keeping  and  disbursement,  and  until  some  other  was  provided,  those 
officers  immediately  concerned  in  the  receipt  and  collection  of  the 
revenue  must  necessarily  become  the  depositaries,  and  disbursing 
officers  of  whatever  amount  they  may  have  received* 

If  other  depositories  be  provided  by  law,  or  by  the  regulations  of 
the  secretary,  the  money  is  then  deposited  there  by  the  collector,  in 
sums  large  or  small,  as  received,  according  to  the  instructions  of  the 
secretary ;  if  not,  it  remains  in  their  hands  until  drawn  out,  from 
time  to  time,  as  the  necessities  of  the  government  may  require,  upon 
drafts  by  the  same  authority.  In  either  case,  the  collector  is  but 
performing  the  duties  enjoined  by  the  act  of  1799,  which  provides, 
that  he  shall  receive  all  moneys  paid  for  duties,  and  shall,  at  all  timesi 
pay  them  over  upon  the  order  of  the  officer-  authorized  to  direct  the 
payment     The  duly  is  the  same  in  both  cases,  the  nature  of  the 

15  Stats,  at  Large,  62. 
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service  the  same,  and  the  obligation  to  perform  the  service  dependent 
npon  the  same  authority. 

This  mode  of  keeping  and  disbursing  the  pnblic  revenue  has  existed 
since  the  foundation  of  the  government.  Even  when  the  banks  have 
been  used  as  depositories,  either  by  act  of  congress,  or  by  the  regula- 
tions of  the  head  of  the  treasury,  it  was  not,  at  all  times  and  places, 
practicable  for  the  different  collectors  and  receivers  to  make  the 
deposit,  and  in  such  cases  the  moneys  were  kept  until  drawn  for  by 
the  proper  authority. 

The  Bank  of  the  United  States,  and  the  state  banks,  under  the 
act  of  1836,  with  some  slight  exceptions,  are  the  only  instances,  I 
believe,  in  which  congress  have  undertaken  to  control  the  discretion 
of  the  secretary,  as  to  the  place  in  which  the  public  moneys  shall  be 
kept,  down  to  the  act  of  1840,  when  a  new  system  was  established^ 
usually  known  as  the  sub-treasury.    5  Stats,  at  Leurge,  385. 

With  these  exceptions,  the  place  of  deposit,  if  any  was  designated, 
or  the  mode  of  making  payments  by  the  collectors,  depended  upon 
the  regulations  of  the  treasury.  And  it  is  not  to  be  doubted  but 
that  it  was  as  much  their  duty  to  conform  to  the  orders  of  that  de* 
partment,  under  such  circumstances,  whether  for  deposit  or  payment, 
as  in  the  cases  in  which  the  depositories  had  been  designated 
[  *  141  ]  by  act  of  congress.  In  the  *  one  case,  the  orders  rested  upon 
the  general  power  vested  in  the  department  by  the  act  of 
1789 ;  ^  in  the  others,  upon  the  same  power,  modified  by  the  sub- 
sequent acts  prescribing  the  particuleur  depositories. 

But  there  is  another  view  of  this  branch  of  the  case,  which  must 
not  be  overlooked,  and  that  is,  whether,  assuming  that  the  services 
of  the  defendant  were  extra  and  beyond  those  incident  to  the  office, 
the  court  erred  in  rejecting  the  claim. 

The  act  of  1822,  already  referred  to,  as  we  have  seen,  limited  the 
fees  and  emoluments  of  the  office  to  an  amount  not  exceeding  the 
sum  of  $4,000.  The  act  of  1838,  and  which  was  continued  through 
the  term  of  office  of  the  defendant,  contained  a  like  restriction,  and 
the  eighteenth  section  of  the  act  of  1822  forther  provided,  that  no  col- 
lector should  ever  receive  more  than  four  hundred  dollars,  exclusive 
of  his  compensation  as  collector,  and  the  fines  and  forfeitures  allowed 
by  law,  for  any  services  he  may  perform  for  the  United  States  in  any 
other  office  or  capacity. 

It  would  be  extremely  difficult  to  say,  even  if  the  defendant  is  right 
as  to  the  nature  of  the  service  performed,  in  the  face  of  this  prorision, 
that  a  court  of  law  could  sanction  the  compensation  claimed,  or  any 
other  compensation  for  such  service.     The  very  ground  of  claim  here 

^  1  Stats,  at  Large,  65. 
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is  that  the  servioe  was  rendered  in  a  capacity  other  than  that  of 
coUector. 

The  two  limitations,  the  one  npon  his  compensation  as  collector, 
and  the  other  upon  compensation  for  service  in  any  other  office  or 
capacity,  while  acting  as  collector,  would  seem  to  close  up  every 
^  loophole  "  through  which  any  additional  remuneration  could  be 
claimed  in  a  court  of  justice.     But  this  is  not  all. 

By  the  third  section  of  the  act  of  3d  March,  1839, 5  Stats,  at  Large, 
349,  it  is  provided,  '^  that  no  oflflicer  in  any  branch  of  the  public  service, 
or  any  other  person  whose  salaries,  or  whose  pay  or  emoluments,  is 
'  or  are  fixed  by  law  and  regulations,  shall  receive  any  extra  allowance, 
or  compensation,  in  any  form  whatever,  for  the  disbursement  of  public 
money,  or  the  performance  of  any  other  service,  unless  the  said  extra 
aQowance  or  compensation  be  authorized  by  law." 

It  is  impossible  to  misunderstand  this  language,  or  the  purpose 
and  intent  of  the  enactment  It  cuts  up  by  the  roots  these  claims 
by  public  officers  for  extra  compensation,  on  the  ground  of  extra 
services.  There  is  no  discretion  left  in  any  officer  or  tribunal  to 
make  the  allowance,  unless  it  is  authorized  by  some  law  of  congress. 
The  prohibition  is  general,  and  applies  to  all  public  officers,  or  qtmsi 
public  officers,  who  have  a  fixed  compensation. 

•  This  act,  together  with  the  act  of  13th  August,  1841,^  [  *  142  ] 
making  it  penal  for  any  officer  charged  with  the  safe-keeping 
or  disbursement  of  the  public  money  to  convert  it  to  his  own  use,  or  to 
neglect  or  refuse  to  pay  it  over  upon  the  authority  of  the  secretary  of 
the  treasury,  present  a  system  of  legislation  against  these  claims  for 
extra  compensation  by  public  officers,  that,  if  fairly  carried  into  effect, 
must,  for  aught  we  see,  effectually  extinguish  them,  except  when 
allowed  by  the  authority  of  congress;  and  which,  it  must  be  ad- 
mitted, is  the  proper  constitutional  tribunal  to  decide  upon  the 
matter. 

Another  item  in  the  account  rejected  by  the  court  is  a  claim  of 
$109,000,  for  excess  of  deposits  for  unascertained  duties,  which  it  is 
supposed  has  been  twice  charged  by  the  accounting  officers  against 
the  defendant  in  the  adjustment  of  his  accounts. 

The  item  does  not  appear  among  those  presented  to  the  comptroller, 
and  to  have  been  rejected  by  him,  but  it  is  claimed  that  the  error  is 
shown  upon  the  face  of  the  account,  and,  therefore,  available  to  the 
defence. 

This  sum  was  the  subject  of  comment  by  the  defendant  in  his 
correspondence  with  the  department  at  the  time  of  closing  the  settie* 


I  5  Stats,  at  Large,  489. 
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ment  of  Mb  acconnts,  in  June,  ISll^but  he  seems  to  have  been  onable 
to  satisfy  himself  at  that  time  that  the  amount  had  been  twice  cbax^ged 
against  him. 

By  the  second  section  of  the  act  of  3d  March,  1839,  5  Stats,  at 
Large,  348,  all  moneys  paid  to  the  collector  for  unascertained  duties 
were  directed  to  be  placed  to  the  credit  of  the  treasurer,  and  to  be 
kept  and  disposed  of  as  other  moneys  paid  for  duties ;  and  should 
not  be  held  by  him  to  await  the  ascertainment  of  the  duties ;  and, 
whenever  it  was  shown  to  the  secretary  of  the  treasury  that  more 
money  had  been  paid  than  covered  the  actual  duties  when  ascertained, 
it  should  be  his  duty  to  draw  a  warrant  upon  the  treasurer  to  refiind  ' 
the  amount. 

The  regulation,  under  this  act,  at  the  treasury,  was,  to  permit  the 
collector  to  refund  the  excess  of  duties,  as  they  were  ascertained,  to 
the  importer,  keeping  a  separate  account  of  the  same,  and  at  the  end 
of  each  month  to  make  a  return  to  the  department  of  the  amount, 
accompanied  with  the  vouchers,  when  a  warrant  was  drawn  in  his 
favor,  refunding  the  amount.  The  aggregate  amount  of  this  excess 
thus  paid  by  the  collector  during  his  term,  and  for  which  warrants 
were  drawn  in  bis  favor,  constitutes  the  sum  in  question.  The 
defendant  supposes  it  has  been  twice  charged  in  his  accounts,  onoe 
in  the  credit  given  to  the  government  for  the  amount  of  unascertained 
duties,  and  again  by  charging  him  with  these  warrants.  If 
[  *  143  ]  this  were  true,  *  the  error  would  be  obvious,  and  being  so 
obvious,  it  is  difficult  to  believe  it  could  have  occurred ;  or, 
if  it  had,  that  either  the  department  or  the  defendant  could  not  have 
readily  detected  it. 

It  is,  however,  sufficient  for  the  purposes  of  this  case  to  say,  we 
are  unable  to  perceive  any  evidence  upon  the  face  of  the  accounts, 
or  indeed  in  the  record,  tending  to  establish  it,  and  that  the  court 
were  right,  therefore,  in  the  instructions  given  to  the  jury. 

If  the  whole  of  the  unascertained  duties  were  credited  to  the  govoti- 
ment,  then  the  warrants  drawn  to  reimburse  the  collector  for  the 
payment  of  the  excess  should  not  be  charged  in  his  customs  accounts 
If  the  credit  was  for  the  net  or  actual  duties  only,  then  it  would  be 
proper  to  charge  them.  How  this  may  be,  it  is  impossible  to  say 
from  any  thing  in  the  record.  An  examination  at  the  treasury  depart- 
ment would,  doubtless,  have  removed  any  difficulty  in  the  account. 

Another  item  claimed  by  the  defendant,  and  rejected  by  the  court, 
is  a  charge  of  $1,063.84  deducted  from  the  maximum  compensation 
for  the  year  1838,  the  service  having  conunenced  on  the  29th  day  of 
March  in  that  year,  when  he  entered  upon  the  duties  of  his  office. 
The  defendant  claimed  compensation  for  the  entire  year. 
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The  act  of  1838,  already  refeired  to  in  another  branch  of  this  case^ 
which  provided  for  the  compensation  of  the  collector  for  the  yeaiv 
made  it  virtnally  a  salary  office,  with  the  addition  of  his  share  of  the 
fines,  penalties,  and  forfeitures ;  and  the  ptro  rata  allowance,  there- 
fore, for  the  portion  of  the  year  the  defendant  held  an  office,  was  all 
that  conld  be  legally  claimed.  The  case  is  distinguishable  from  that 
of  The  United  States  v.  Dickson,  15  Pet  141. 

The  question  is  of  no  importance  now,  as  it  has  since  been  settled 
by  an  express  act  of  congress/  9  Stats,  at  Large,  3. 

There  were  some  other  questions  of  minor  importance  presented 
in  the  argument,  but  which,  in  our  judgment,  cannot  materially  affect 
the  result,  and  need  not,  therefure,  be  particularly  noticed. 

After  the  best  eonaideration  we  hare  been  able  to  give  to  the  cascj 
we  are  of  opinion  that  the  several  rulings  of  the  court  below  were 
correct,  and  that  the  judgment  should  be  affirmed. 

10  H.  646;  18  H.  478;  17  H.  487;  21  H.  468;  7  Wal.  888. 


Ex  parte :  In  the  Matter  of  Henry  W.  Rhodes  v.  The  Steamship 

Galveston,  &c.  —  In  Admiralty. 

10 H.  144. 

To  docket  and  dlsmiii  a  cause  under  the  forty-third  rule  of  tkie  court,  the  certificate  of  the 
derk  of  the  court  below  must  show  that  its  judgment  or  decree  was  rendered  thirty  dayt 
before  the  first  day  of  the  next  term  of  this  court. 

The  case  is  stated  in  the  opinion  of  the  court 
Coxe^  for  the  motion. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  145  ] 

A  motion  has  been  made  to  docket  and  dismiss  the  case 
of  Henry  W.  Rhodes,  libellant,  against  the  steamship  GJalveston,  and 
John  B.  Crane,  master,  and  Charles  Morgan  and  others,  respondents 
and  claimants,  in  which  it  appears  that  a  decree  was  rendered  in  the 
district  court  of  the  United  States  for  the  district  of  Texas  against 
the  libellant,  and  from  which  decree  he  prayed  an  appeal 

The  motion  is  made  in  behalf  of  the  respondents  and  claimants 
under  the  forty-third  rule  of  this  court ;  and  in  support  of  the  motion 
they  produce  the  certificate  under  seal  of  the  clerk  of  the  district 
court,  stating  that  at  the  April  term,  1860,  a  final  decree  was  rendered 
in  the  above-mentioned  case  in  favor  of  the  respondents  and  claim- 
ants ;  and  that  the  libellant  prayed  and  obtained  an  appeal  to  this 
court  The  certificate  does  not  state  on  what  day  the  decree  was 
made. 
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The  rule  referred  to  entitles  a  party,  in  a  case  like  the  present,  to 
have  it  docketed  and  dismissed,  where  the  decree  was  rendered  thirty 
days  before  the  commencement  of  the  term  of  this  court,  unless  the 
appellant  shall  docket  ihe  case  and  file  the  record  within  the  first  six 
days  of  the  term..  The  record  has  not  yet  been  filed  and  the  case 
docketed  by  the  appellant  But  in  order  to  entitle  the  appellees  to 
docket  and  dUmisa,  they  mturt  show  by  the  certificate  of  the  derk 
that  the  decree  was  rendered  thirty  days  before  the  present  term. 
The  certificate  produced  states  only  the  term  of  the  district  court  at 
which  it  was  rendered,  and  not  the  day.  And  it  often  happens  that 
the  term  of  a  court  continues  by  adjournments  firom  time  to  time  for 
several  months.  For  aught  that  appears  in  this  certificate,  the  April 
term,  1850,  of  the  district  court  may  have  continued  until  the  meet- 
ing of  this  court ;  and  we  are  not  aware  of  any  ca^e  that  has  been 
docketed  and  dismissed  under  this  rule,  unless  the  day  of  the  judg* 
ment  or  decree  was  stated  in  the  certificate.  And  as  we  have  no 
evidence  before  us  to  show  how  long  the  term  of  the  district  court  t 
continued,  or  on  what  day  this  decree  was  rendered,  the  motion  to 
docket  and  dismiss  is  overruled* 


Granville  S.  Oldfibld,  Plaintiff  in  Error,  v.  William  H.  Marriott. 

10  H.  146. 

The  second  article  of  the  treaty  with  Fortagal,  of  Aagnst  26,  1840,  (8  Stats,  at  Large,  560,) 
did  not  restrict  either  party  from  laying  discriminating  duties  on  merchandise  not  the 
growth  or  production  of  the  nation  of  the  vessel  carrying  the  same  into  the  port  of  the 
other  nation,  and  the  provision  in  schedule  I.  of  the  tariff  act  of  July  30,  1846,  (9  Stats, 
at  Large,  49,)  exempting  tea  and  coffee  from  duty,  when  imported  direct  from  the  place 
of  their  growth  or  production,  in  American  vessels,  or  in  foreign  vessels  entitled  by  recip- 
rocating treaties  to  be  exempt  from  discriminating  duties,  tonnage,  and  other  charges, 
does  not  apply  to  such  articles,  when  imported  in  Portuguese  vessels. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland.  The  statement  of  facts  upon  which  the  case  was  tried 
below  was  as  follows :  — 

[  •  147  ]  *  Granville  S.  Oldfield  v.  William  H.  Marriott,  Col" 

lector  of  the  Port  of  Baltimore. 

It  is  agreed  and  admitted,  in  the  above  cause,  that  the  brig  San- 
dade  Eterna  arrived  at  the  port  of  Baltimore,  firom  Bio  Janeiro,  in 
Brazil,  with  a  cargo  of  coffee,  the  production  and  growth  of  Brazil, 
on  or  about  the  15th  day  of  November,  1847  ;  that  the  said  brig  wasp 
at  the  time  of  said  arrival  and  importation  of  said  coffee,  a  regularly 
documented  vessel  of  the  kingdom  of  Portugal ;  that  1,188  bags  of 
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the  coffee  so  imported  were  consigned  to  the  plaintiff  in  the  above 
cause,  who  proceeded,  on  the  16th  of  the  said  month  of  November, 
to  make  an  entry  of  the  same  as  if  firee  of  daty,  and  to  obtain  a 
permit,  agreeably  to  such  entry,  to  unload  and  .discharge  from  said 
biig  the  said  1,188  bags  of  coffee  so  imported  and  consigned  to  him, 
as  appears  by  the  papers  herewith  filed  and  marked  No.  1  and  No.  2. 

(Then  followed  the  import  entry,  the  consignee's  oath,  and  the 
permit.) 

It  is  further  admitted  and  agreed,  that  after  the  said  permit  had 
oeen  given  to  the  plainti£^  but  before  any  portion  of  the  said  coffee 
was  unloaded  from  said  brig  under  said  permit,  and  before  the  per- 
mit was  delivered  or  shown  to  the  inspec^r  of  customs  of  the  afore- 
said port,  in  whose  charge  the  said  vessel  had  been  placed  for  custody 
and  delivery  of  her  csu^o,  the  said  permit  was  counter- 
manded by  the  defendant,  as  collector  as  *  aforesaid,  so  far  [  *  148  ] 
as  he  could  legally  countermand  it,  Imd  the  aforesaid  entry 
made  of  the  said  coffee  by  the  plaintiff  as  if  the  same  were  firee  of 
duty  refused,  so  far  as  the  said  collector  could  refiise,  and  a  daim 
and  charge  of  duty  of  twenty  per  cent  ad  valorem  made  by  the  said 
collector  (amounting  to  02,070.60)  against  the  said  coffee,  as  being 
due  and  payable  upon  the  same,  under  the  provisions  of  schedule  L 
of  the  tariff  act  of  the  United  States  of  the  30th  of  July,  1846. 

It  is  further  admitted  and  agreed,  that  the  said  plaintiff  wholly 
denied  the  legsdity  of  the  said  claim  of  duty  made  as  aforesaid  by  the 
said  collector,  and  protested  against  the  payment  of  the  same ;  and 
that  only  because  of  his  inability  to  obtain  possession  of  his  said 
coffee  without  the  payment  of  the  said  duty  so  claimed  and  de- 
manded, and  after  fiUng  with  the  said  collector  a  protest  and  notice, 
of  which  the  annexed  paper,  marked  No.  3,  is  a  copy,  did  the  said 
plaintiff  pay  to  the  said  collector  the  aforesaid  sum  of  (2,070.60  as  a 
duty  upon  the  said  coffee.  (Then  followed  a  copy  of  the  protest  and 
notice.) 

It  is  further  agreed,  that  a  paper  herewith  filed,  and  marked  No.  4, 
is  a  true  copy  of  the  decree  of  the  government  of  Portugal,  of  which 
it  purports  to  be  a  translation  and  copy,  and  that  the  said  decree  had 
been  in  full  force  firom  the  time  of  its  date,  in  all  the  dominions  of 
the  queen  of  Portugal,  until  and  after  the  importation  of  the  afore- 
said coffee  and  payment  of  the  duty  hereinbefore  mentioned. 

.  No.  4.    Decree  of  the  Queen  of  Portugal. 

(Copy.)  "  Treasury  Department  of  SkUe. 

^  Donna  Maria,  by  the  grace  of  Gbd,  and  the  constitution  of  the 
monarchy,  queen  of  Portugal,  &c.,  &c.,  make  known  to  all  our  sub" 

28* 
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jects  that  the  general  oortee  have  decreed,  and  we  have  sanctioned, 
the  following  law :  — 

'<  Article  1.  The  premium  of  fifteen  per  cent  granted  by  art  1  of 
the  decree  of  16th  January,  1837,  to  articles,  merchandise,  and  man- 
ufactures imported  in  Portuguese  vessels,  and  entered  at  the  custom- 
houses of  the  kingdom  and  adjacent  islands,  is  abolished. 

^  Sect  1.  Articles,  merchandise,  and  manufactures,  coming  firom 
countries  or  ports  where  the  Portuguese  flag  is  not  admitted,  import- 
ed and  entered  for  consumption,  shall  pay  the  respective  duties,  and 
one  fifth  more  of  the  amount  of  said  duties. 

"  Sect  3.  Articles,  merchandise,  and  manufiactures,  coming  firom 
countries  or  ports  where  the  Portuguese  flag  is  admitted,  and  not  sub- 
jected to  differential  duties,  imported  in  foreign  vessels,  not 
[  *  149  ]  of  the  country  of  the  production  of  said  articles,  *  merchan- 
dise, and  manufactures,  and  entered  for  consumption,  shall 
also  pay  the  respective  duties,  ahd  one  fifth  more  of  the  amount  of 
said  duties. 

<'  Sect  3.  Articles,  merchandise,  and  manufadwes,  coming  from 
countries  or  ports  where  the  Portuguese  flag  may  be  subjected  to 
difierential  duties,  imported  in  foreign  vessels,  and  entered  for  con- 
sumption, shall  pay  the  respective  duties,  and  the  additional  duties 
which  the  government  is  bound  to  impose  on  them  according  to 
article  8th  of  the  general  tarifl*  of  duties,  organized  in  conformity  to 
the  law  of  the  11th  of  March,  1841. 

<' Article  2.  The  provisions  of  the  present  law  shall  commence  to 
take  effect  three  months  after  its  publication,  for  articles,  merchandise, 
and  manufactures  which  shall  be  entered  in  vessels  coming  firom  ports 
in  Europe  and  North  America,  and  eix  months  for  all  other  ports. 

^^  Article  3.  All  contrary  legislation  is  hereby  revoked. 

<'  We  therefore  order  aJl  authorities,  &c. 

<<  €riven  at  the  palace  of  Necessidades,  the  18th  of  October,  184L 

^  The  Qubsn. 

(« Antonio  Jose  d'Avila. 

Secretary  of  the  Dreasurp.^ 

Article  8th  of  the  General  Tariff  haw  referred  to. 

^A  special  order  of  the  government  shall  authorize  the  collectors  to 
receive  an  additional  duty  on  goods  imported  firom  foreign  countries^ 
equivalent  to  the  difference  of  duties  which  said  nations  shall  make 
between  their  national  vessels  and  those  of  Portugal,  or  between 
Portuguese  goods  on  their  importation." 

(And  the  said  decree  regulated  and  controlled  within  the  kingdom 
of  Portugal  the  indirect  trade  between  the  United  States  of  Amezioft 
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aod  the  kingdom  of  Portugal  at  the  time  of  the  said  importation  and 
demand  and  payment  of  said  duties ;  and  that,  under  said  decreei 
coffee  and  other  articles  of  merchandise^  the  production  and  growth 
of  Brazili  and  imported  into  any  port  of  the  kingdom  of  Portugal  in 
vessels  of  the  said  United  States,  were  subjected  in  said  kingdom, 
by  virtue  of  said  decree,  to  the  payment  of  a  discriminating  duty 
of  twenty  per  cent  upon  the  amount  of  duty  payable  upon  the  same 
articles  if  imported  into  the  kingdom  of  Portugal  in  a  Portuguese 
vesseL) 

It  is  agreed  that  the  facts  herein  stated  may  be  modified  and  added 
to  in  such  way  as  may  be  thought  proper  and  necessary  by  the  court 
for  a  full  and  correct  presentation  and  decision  of  the  issue  in  the 
cause. 

*  It  is  also  adnutted  that  the  said  decree  of  Portugal  is  [  *  150  ] 
executed  in  like  manner,  in  reference  to  all  foreign  vessels 

and  their  cargoes,  as  in  reference  to  those  of  the  United  States. 

It  is  also  admitted,  that,  since  the  passage  of  the  tariff  act  of  1846, 
several  Portuguese  vessels  have  arrived  from  Rio  de  Janeiro,  in  ports 
of  the  United  States,  with  cargoes  of  coffee  the  growth  of  Brazil ; 
that  such  coffee  was  admitted  free  of  duty,  the  secretary  of  the 
lareasury  not  having  been  consulted  in  reference  thereto,  and  having 
given  no  directions  about  the  same. 

It  is  further  agreed  that  the  court  shall  render  a  judgment,  upon 
this  statement,  for  the  plaintiff  or  for  the  defendant,  according  to  the 
views  which  the  court  may  take  of  the  law  of  the  case ;  and  that 
either  party  may  prosecute  a  writ  of  error  from  whatsoever  judgment 
may  be  rendered  by  the  court  in  this  case. 

Gbo.  M.  Gill,  for  PlaiaUiff. 

W.  L.  Marshall,  for  Defendant. 

Upon  this  statement  of  facte,  the  circuit  court  gave  judgm^t  for 
the  defendant.  Whereupon,  Oldfield  brought  the  case  up  to  this 
court 

CriU  and  Daind  Stewart^  for  the  plaintiff  in  eixox, 

OrUtendeni  (attorney-general,)  conifd. 

*  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  157  } 
This  cause  was  tried  and  decided  in  the  circuit  court, 

upon  a  statement  of  facts  made  by  the  parties. 

The  question  arising  from  it  is,  whether  or  not  the  vessels  of  Por* 
tugal  are  within  that  clause  of  the  act  of  the  30th  of  July,  1846,  to 
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reduce  duties  on  imports,  in  which  it  is  said  coffee  and  tea  are  exempt 
from  duty  when  imported  direct  from  the  place  of  their  growth  or 
production  in  American  vesselsi  or  in  foreign  vessels  entitled  by 
reciprocal  treaties  to  be  exempt  from  discriminating  duties,  tonnage, 
and  other  charges. 

It  is  contended  that  Portuguese  vessels  are  within  the  act,  upon  a 
proper  construction  of  it  in  connection  with  the  second  article  of  the 
treaty  with  Portugal" 

This  article  is  in  these  words :  "  Vessels  of  the  United  States  of 
America  arriving,  either  laden  or  in  ballast,  in  the  ports  of  the  king^ 
dom  and  possessions  of  Portugal,  and,  reciprocally,  Portuguese  ves* 
sels  arriving,  either  laden  or  in  ballast,  in  the  ports  of  the  United 
States  of  America,  shall  be  treated  on  their  entrance,  during  their 
stay,  and  at  their  departure,  upon  the  same  footing  as  national  ves- 
sels coming  from  the  same  place,  with  respect  to  the  duties  of  tonnage, 
lighthouse  duties,  pilotage,  port  charges,  as  well  as  to  the  fees  of 
public  officers,  and  all  oliier  duties  and  charges,  of  whatever  kind  or 
denomination,  levied  upon  vessels  of  commerce,  in  the  name  or  to  the 
profit  of  the  government,  the  local  authorities,  or  of  any  public  or 
private  establishment  whatever."  Its  meaning  is,  that  there  shall  be 
an  entire  reciprocity  of  duties  and  charges  upon  the  vessels  of  the 
two  nations  in  their  respective  ports ;  that  is,  that  Portuguese  vessels 
in  our  ports  shall  pay  no  other  charges  than  American  vessels  do,  and 
that  American  vessels  in  Portuguese  ports  shall  be  charged  with  the 
same  duties  as  Portuguese  vessels  may  be  liable  to  pay.  What  these 
duties  may  be,  shall  be  determined  by  each  nation  for  its  own  ports. 

There  is  not  a  word  in  the  article  relating  to  the  duties  upon  the 
cfurgoes  of  the  vessels  of  either  nation.  Nor  is  there  a  provision  in 
the  treaty,  as  we  shall  show  there  is  in  other  treaties  between  the 
United  States  and  other  nations,  restricting  either  nation  from  levying 
discriminating  duties  upon  cargoes  carried  by  the  vessels  of 
[  *ld8  ]  either  into  the  ports  of  the  other,  *when  they  are  made  up 
of  articles,  merchandise,  or  manufactures,  the  growtii  or 
production  of  a  different  nation  than  that  to  which  the  vessel  carrying 
it  belongs,  or  when  the  cargo  shall  not  be  the  production  either  of 
Portugal  or  of  the  United  States. 

This  is  the  view  which  both  nations  have  taken  of  the  second 
article,  and  of  the  other  parts  of  the  treaty  relating  to  the  cargoes  of 
vessels. 

The  queen  of  Portugal,  in  October,  1841,  in  less  than  six  months 
after  the  ratification  of  the  treaty  had  been  proclaimed  by  the  United 
Statea,  promulgated  a  decree  of  the  general  cortes,  imposing  a  dis- 

1  8  StatB.  at  Large,  560. 


DECEMBER  TERM,  1850.  8M 

(Hdaeld  V.  Marriott.    10  H. 

criminatiDg  duty  upon  goods  imported  in  foreign  vessels  which  were 
not  the  production  of  the  countries  to  which  such  vessels  might 
belong*  The  object  of  it  was  to  secure  to  Portuguese  vessels  the 
direct  carrying-trade  of  such  merchandise  to  the  ports  of  Portugal. 

The  United  States  did  the  same  by  the  eleventh  section  of  the  act 
of  the  30th  August,  1842,^  two  years  after  the  treaty  was  made.  It 
placed  an  additional  duty  of  ten  per  centum  above  the  rates  of  duty 
fixed  in  the  act,  '^  upon  goods,  on  the  importation  of  which,  in  Amer- 
ican or  foreign  vessels,  a  specific  discrimination  between  them  is  not 
made  in  the  act,  which  shall  be  imported  in  ships  not  of  the  United 
States." 

This  legislation  was  acted  upon  by  both  nations  without  any  com- 
plaint, or  even  suggestion,  that  it  was  not  in  conformity  with  the 
treaty  stipulations  between  them.  It  shows  that  the  views  of  both 
were  that  the  vessels  of  both  were  to  pay  in  their  respective  ports  the 
charges  their  own  vessels  were  subjected  to,  and  no  more,  and  that 
the  duties  upon  goods,  not  of  American  or  Portuguese  production, 
imported  into  the  ports  of  either  nation  by  the  vessels  of  the  other, 
might  be  made  liable  to  such  discriminating  duties  as  either  might 
think  would  give  to  their  own  vessels  the  direct  trade  of  such  arti- 
cles. 

We  will  now  show  that  this  practice  of  both  nations  was  exactly 
what  the  treaty  itself  had  provided  for  between  them. 

The  third,  fourth,  fifth,  and  sixth  articles  of  the  treaty  relate  to  the 
introduction  of  merchandise  into  the  two  countries,  and  are  all  that 
do  so.  The  seventh  and  eighth  exclude  firom  the  operation  of  those 
before  them  the  coastwise  trade  of  both  nations,  and  the  ports  and 
countries  in  the  kingdom  and  possession  of  Portugal,  where  foreign 
commerce  and  navigation  were  not  admitted.  And  the  thirteenth 
article  is  a  mutual  undertaking,  if  either  nation  shall  grant  to  any 
other  nation  a  particular  favor  in  navigation  or  commerce,  that  it 
shall  become  common  to  the  other  party,  upon  the  same  terms  upon 
which  the  grant  may  be  made.  *  The  third  article  provides 
that  the  *  productions  of  either  nation  shall  be  admitted  into  [  *  159  ] 
their  respective  ports  upon  payment  of  the  same  duty  as 
would  be  payable  on  the  same  merchandise  if  it  were  the  growth  of 
any  other  foreign  country.  No  prohibition  can  be  put  upon  the  im- 
portation or  exportation  of  the  produce  of  either  nation  which  shall 
not  extend  to  all  other  foreign  nations ;  nor  shall  there  be  any  higher 
or  other  duty  in  either  country,  upon  the  exportation  of  articles  to 
either  firom  the  other,  than  is  put  upon  liie  like  articles  exported  to 
any  other  foreign  country.     As  yet,  nothing  has  been  said  about  the 
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transportation  of  commodities  from  one  nation  to  the  other,  or  from 
foreign  states.  That  is  provided  for  in  the  fourth,  fifth,  and  sixth 
articles.  By  the  fonrth,  both  nations  can  cany  in  their  vessels  the 
productions  of  each  into  the  ports  of  the  other  upon  the  same  terms, 
—  the  produce  and  manufactures  of  Portugal  and  the  United  States, 
it  must  be  remembered,  not  the  produce  or  manufactures  of  any  for- 
eign country;  for  the  stipulation  in  the  fifth  article,  in  respect  to  the 
transportation  of  these,  permits  it  to  be  done  only  whenever  there  may 
be  lawfully  imported  into  any  or  cdl  of  the  ports  of  either  nation,  in 
vessels  of  any  foreign  country  articles  which  are  the  growth,  produce, 
or  manufacture  of  a  country  other  than  that  to  which  the  importing 
vessel  shall  belong.  By  the  sixth  article,  the  vessels  of  both  nations 
may  export  and  reexport  from  the  ports  of  each,  all  kinds  of  merchan* 
disc  which  can  be  lawfuUy  exported  or  reexported  from  the  ports  of 
either,  without  paying  higher  or  other  duties  or  charges  than  the  same 
articles  pay  when  exported  or  reexported  in  the  vessels  of  either  nation. 

From  all  this  it  must  be  seen  that  neither  nation  has  a  right  by  the 
treaty,  to  carry  in  its  vessels,  to  the  ports  of  the  other,  the  produce  of 
foreign  countries,  except  upon  the  payment  of  such  duties,  discrimi- 
nating flind  otherwise,  as  each  nation  may  impose. 

So  stood  both  nations  under  the  treaty  from  the  time  of  its  ratifica- 
tion, and  under  their  respective  legislation  afterwards  relating  to 
duties  upon  cargoes  of.  foreign  produce,  without  any  misapprehension 
by  either,  or  by  the  merchants  of  either,  of  the  privileges  of  commerce 
conferred  by  the  treaty.  Indeed,  there  could  have  been  none.  But 
it  was  necessary  to  state  particularly  what  our  treaty  stipulations  are, 
that  the  nature  of  the  claim  now  made  for  her  vessels  may  be  more 
fully  understood. 

It  is  now  said,  that  that  which  the  treaty  does  not  permit  the  ves- 
sels of  Portugal  to  do,  our  own  legislation  allows,  in  that  part  of  the 
act  of  1846,  to  reduce  duties  on  imports,  which  exempts  coffee  from 

any  duty. 
[  *  160  ]  *  There  was  such  a  misapprehension  for  some  time.  It 
was  acted  upon,  too,  for  several  months,  by  some  of  oui 
merchants  and  collectors,  —  perhaps  until  corrected  in  this  instance. 
The  error  arose  from  a  misapplication  of  the  act  to  the  treaties  which 
we  had  with  nations,  abolishing  discnminating  duties  of  tonnage  and 
port  charges,  instead  of  confining  it  to  our  treaties  with  those  of  them 
in  which  the  same  thing  had  been  done,  with  the  additional  recipro- 
city, permitting  our  vessels  and  theirs  to  import  into  the  ports  of 
either,  on  payment  of  the  same  duties,  the  productions  of  other  fo^ 
eign  countries,  whether  they  are  shipped  from  the  eountry  in  wUcb 
they  are  produced,  or  from  any  other  foreign  country. 
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When  the  act  of  Jnly  30, 1846,  was  passed,  we  had  commercial 
tieaties  with  twenty-*four  nations.  Thirteen  of  them  —  Russia,'  Aus- 
tria,* Pirussia,®  Sweden,*  Denmark,^  Hanover,®  Sardinia,"  the  Hans- 
eatic  cities,^  Gbeece,^  Venezuela,^^  Brazil,^^  Central  America,^  and 
Ecuador  ^'  —  "  had  acceded  to  the  most  liberal  and  extended  basis  of 
maritime  and  commercial  reciprocity. 

They  admit  our  vessels  to  enter  their  ports,  whether  coming  firom 
the  United  States  or  any  other  foreign  country,  laden  or  in  ballast, — 
whether  laden  with  the  produce  of  the  United  States,  or  of  any  other 
foreign  country,  —  paying  the  same  tonnage  duties  and  charges  as 
national  vessels.  Our  vessels  may  clear  from  their  ports,  either  for 
the  United  States  or  for  any  foreign  country,  whether  laden  or  in 
baUast,  —  whether  laden  with  national  or  any  other  produce.  They 
admit  the  produce  of  the  United  States  to  entry,  either  for  consump- 
tion or  for  reexportation,  on  payment  of  the  same  duties  and  charges 
as  similar  articles,  the  produce  of  any  other  foreign  country  pay, 
whether  imported  in  American  or  national  vessels;  and  the  produc- 
tions of  other  foreign  countries,  likewise,  on  payment  of  the  same 
duties  and  charges,  whether  imported  in  American  or  national  ves- 
sels, and  whether  coming  from  the  United  States,  the  country  of  pro- 
duction, or  any  other  foreign  country.  When  reexported,  the  produc- 
tions of  the  United  States  are  allowed  the  same  drawbacks  as  similar 
productions  of  other  countries,  whether  originally  imported  in  Ameri- 
can or  national  vessels ;  and  other  goods  are  allowed  the  same  boun- 
ties, whether  exported  in  American  or  national  vessels.  Senate 
Report,  80,  26th  Congress,  1st  Session.  These  provisions  give  to  us 
and  to  them  a  direct  and  indirect  carrying  trade.  Each  nation  gets 
as  much  of  both  as  its  ability  and  enterprise  can  secure,  and  gathers 
a  supply  of  the  produce  of  other  nations  by  foreign  vessels,  which 
they  may  not  be  able  to  bring  in  their  own. 

Between  the  treaties  of  which  we  have  been  just  speaking, 
•  and  onr  treaty  with  Portugal,  there  is  nothfng  in  common,  [  *  161  J 
except  the  provision  in  the  latter  abolishing  discriminating 
duties  of  tonnage,  and  all  other  port  charges  upon  vessels.  In  the 
negotiation  of  our  treaty  with  her,  our  charge  d'affaires,  Mr.  Eavan* 
agh,  was  instructed  to  offer  and  to  ask  for  the  same  enlarged  inter- 
course which  we  had  with  these  nations.  But  Portugal  preferred  to 
keep  the  direct  trade,  placing  herself  with  those  nations  which  had 
denied  to  us  the  indirect  trade,  or  the  transportation  of  foreign  prod- 
uce in  our  vessels  from  the  place  of  its  growth  to  their  ports. 
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Having  shown  that  there  are  nations  which  have  a  right,  by 
treaties,  to  bring  into  our  ports  in  their  vessels  the  produce  of  foreign 
nations,  from  the  places  of  their  production,  upon  the  same  terms 
that  our  own  vessels  may  import  them,  the  act  exempting  coffee  from 
duty  when  brought  in  American  vessels  direct  from  the  place  of  its 
growth,  or  when  brought  by  foreign  vessels  entitled  by  reciprocal 
treaties  to  be  exempt  from  discriminating  duties,  tonnage,  and  other 
charges,  has  a  plain  intention  and  certain  application.  Its  terms  are 
no  longer  doubtfril.  No  room  is  left  for  interpretation.  The  nations 
to  which  it  applies  are  known.  It  would,  indeed,  be  a  very  wide 
construction  to  include  other  nations  under  the  act,  with  which  the 
United  States  have  no  such  reciprocity  either  by  mutual  legislation 
or  by  treaties.  If  a  different  application  of  the  act  is  made,  it  opens 
a  trade  to  our  ports  in  the  article  of  coffee  in  foreign  vessels,  which 
those  nations  deny  to  the  United  States.  The  act  itself  shows  a 
careful  consideration  of  our  carrying  trade  of  that  article.  Recipro- 
city is  what  the  United  States  had  desired  in  that  particular.  It 
cannot  be  supposed  that  congress  meant  to  disregard  it,  or  that  it 
was  inadvertently  done,  or  that,  for  some  unavowed  or  undiscoverable 
cause  or  reason,  congress  has  permitted  foreign  vessels  to  bring  into 
our  ports,  from  the  place  of  its  growth  or  manufacture,  merchandise 
duty  free,  only  because  we  have  treaties  with  the  nations  to  which 
they  belong  abolishing  duties  of  tonnage  and  port  charges.  Such 
an  interpretation  of  the  act  of  July,  1846,  involves  a  departure  from 
a  point  in  our  commercial  system  which  has  never  been  yielded  to 
any  nation,  except  when  reciprocally  done,  or  where  a  compensating 
advantage  has  been  gained  by  doing  so,  which  was  supposed  to  be 
the  case  in  our  treaty  with  France  of  1822.^  With  Portugal  there 
was  no  such  inducement  The  plaintiff  in  error  relies  upon  the  2d 
article  of  the  treaty  with  Portugal  in  connection  with  the  tariff  act 
of  July,  1846,  and  upon  nothing  else.  They  do  not  avail  for  his 
purpose.     The  suggestion  that  such  an  interpretation  may  be  given 

to  the  act,  because  it  might  have  been  the  intention  to  give 
[  •162  ]  'the  consumption  of  coffee  duty  free  to  the  people  of  the 

United  States,  is  not  at  all  probable.  It  surrenders  a  prin- 
ciple more  important,  —  one  upon  which  the  United  States  have 
invariably  acted,  —  not  to  grant  an  indirect  trade  to  our  ports  to  any 
nation  by  which  it  is  not  reciprocated. 

Our  conclusion  in  this  case  affirms  what  has  been  the  unvarying 
policy  of  the  United  States  since  they  began  as  a  nation  their  com* 
merdal  intercourse  with  other  nations.     Its  effects  upon  our  own 
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interests  have  been  beneficial ;  its  influence  upon  other  nations  has 
been  ultimately  decisive  and  successfuL 

Perhaps  it  is  not  too  much  to  say,  however  much  the  changed 
political  and  productive  condition  of  nations,  during  the  last  half- 
century,  may  have  aided  in  liberalizing  navigation  between  them, 
that  it  would  not  have  been  what  it  now  is,  if  it  had  not  been  for  the 
stand  taken  by  the  United  States,  in  respect  to  navigation  and  com- 
merce, as  early  as  1785,  which  has  been  kept  ever  since.  Its  basis 
was  to  ask  for  no  exclusive  privileges,  and  to  grant  none ;  to  offer  to 
all  nations,  and  to  ask  from  them,  that  entire  reciprocity  of  naviga- 
tion which  is  made  by  each  cairying  to  the  other,  in  its  own  vessels, 
its  own  productions  and  those  of  all  nations,  without  regard  to  the 
places  from  which  they  may  be  shipped,  upon  the  same  terms,  both 
as  to  vessels  and  cargoes,  as  the  vessels  of  each  nation  may  take 
them  to  its  own  ports.  One  great  object  has  been  to  produce  such 
relations,  either  by  corresponding  legislation  or  by  treaties ;  the  latter 
being  preferred,  aa  legislative  liberty  to  trade  is  too  vague  and  uncer- 
tain to  secure  to  a  nation  all  the  advantages  of  its  own  commercial 
condition.  Thirty  years,  however,  passed^  before  our  proposals  made 
any  impression  upon  the  restricted  navigation  system  of  Europe, 
and  then  only  partially  so.  During  all  that  time  our  vessels  could 
only  take  to  the  countries  with  which  we  traded  the  productions  of 
the  United  States.  Even  that  could  not  be  done  to  many  of  the 
ports  and  colonies  of  other  nations.  Repeated  efforts  were  made  to 
get  for  our  vesseb  a  larger  carrying  trade,  by  offers  to  all  nations  of 
the  same  reciprocity. 

It  may  be  said^  as  it  has  been,  that  our  liberal  views  were  forced 
upon  the  United  States,  by  the  necessities  of  their  commercial  con- 
dition at  the  dose  of  the  revolutionary  war.  It  may  be  so ;  but 
the  remark  admits  the  restraints  that  were  upon  navigation  between 
nations,  and  it  cannot  be  denied  that  the  application  of  them  to  the 
United  States  brought  its  appropriate  wisdom. 

Our  views  upon  commerce  and  navigation  were  a  part  and  parcel 
of  the  intellect  and  spirit  of  our  men  of  that  day ;  made 
*wbat  they  were  by  the  great  events  in  which  they  had  [  *  163  ] 
borne  their  parts,  and  the  difficulties  which  they  saw  were  to 
be  overcome  before  their  country  would  be  put  upon  a  commercial 
equality  with  other  nations.  The  trade  which  the  States  as  colonies 
had  been  allowed  with  the  other  colonies  of  England  was  cut  off  by 
our  separation ;  that  with  the  mother  country  was  subjected  to  the 
rigid  exclusions  of  the  3d  section  of  the  navigation  act  of  Charles 
II.  c.  12.  The  English  system,  too,  in  respect  to  navigation,  had 
been  adopted  by  the  other  nations  of  Europe,  with  very  slight  excep- 
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tioQs,  which  can  scarcely  be  said  to  have  been  relaxations  Heavy 
duties  were  laid  upon  our  vessels  and  their  cargoes  by  all  of  them 
The  trade  and  navigation  of  the  United  States  with  all  parts  of  the 
world  were  altogether  permissive;  such  as  each  nation  chose  te 
allow  upon  its  own  terms.  Our  treaty  stipulations  at  that  time  with 
France,  the  Netherlands,  and  Sweden  were  not  exceptions  of  any 
value.  The  only  benefit  from  them  was,  that  the  commerce  and 
navigation  of  the  United  States  could  not  be  burdened  more  than 
that  of  any  other  foreign  nation.  With  Great  Britain,  Spain,  Por- 
tugal, and  Denmark  there  was  not  even  that  reciprocity.  In  such  a 
state  of  things,  the  United  States  began  their  career  as  a  nation. 
How  changed  our  condition  now  ? 

Our  views  upon  commerce  were  promulgated  in  the  state  papers 
of  that  day.  As  early  as  1785,  Mr.  John  Adams,  then  representing 
the  United  States  in  England,  proposed  a  reciprocation  of  trade  in 
the  produce  and  manufactures  of  both  nations,  and  in  foreign  pro- 
duce  in  the  vessels  of  each,  upon  the  same  terms  and  duties,  upon 
the  vessels  and  their  cargoes,  as  national  vessels  might  pay.  His 
proposeds  were  rejected,  with  a  refusal  to  make  any  commercial 
treaty  with  the  United  States.  Mr.  Adams  says,  in  a  letter  to  Mr. 
Jay,  dated  London,  21st  October,  1785 :  <'  This  being  the  state  of 
things,  you  may  depend  upon  it  the  commerce  of  America  will  have 
no  relief  at  pr^ent,  nor,  in  my  opinion,  ever,  until  the  United  States 
shall  have  generally  passed  navigation  acts.  If  this  measure  is  not 
adopted  we  shall  be  derided,  and  the  more  we  suffer  the  more  will 
our  calamities  be  laughed  at.  My  most  earnest  exhortation  to  the 
States,  then,  is,  and  ought  to  be,  to  lose  no  time  in  passing  such 
acts."  The  temper  of  the  times  concerning  navigation  and  com- 
merce generally,  and  towards  the  United  States  especially,  had  been 
previously  shown  in  parliament  by  its  rejection  of  Mr.  Pitt's  bill  ^  to 
permit  vessels  belonging  to  citizens  of  the  United  States  to  go  into 
the  ports  of  the  West  India  islands,  with  goods  or  merchandise  of 
American  origin,  and  to  export  to  the  United  States  any 
[  *  164  ]  merdiandise  or  goods  *  whatever,  subject  only  to  the  eame 
duties  and  charges  as  if  they  had  been  the  property  of 
British  natural-born  subjects,  and  had  been  exported  and  imported 
in  British  vessels."  Afterwards,  American  vessds  were  edtogether 
excluded  from  the  British  West  Indies,  and  the  staple  pcoductionfi  of 
the  United  States  could  not  be  carried  there  even  in  British  veasela. 

The  exhortation  of  Mr.  Adams  had  been  disregarded  by  most  of 
the  States.  Some  of  them  adopted  his  recommendations,  but,  as 
others  refused  to  concur,  they  were  unavailing.  The  statesmen  of 
En^and  knew  that  it  would  not  be  generally  done  by  the  States, 
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and  thought,  rightly  too,  that,  as  congress  had  not  the  power  by  the 
articles  of  confederation  to  pass  national  countervailing  restrictions, 
England  might  trade  with  some  of  the  States  directly,  and  through 
those  indirectly*  with  the  rest  of  them,  upon  her  own  terms.  It  was 
also  truly  said,  in  reply  to  our  offers  to  negotiate,  that  in  a  confed- 
eracy of  States,  without  plenary  power  to  regulate  their  trade  and 
navigation  conjointly,  it  would  be  difficult  to  make  and  to  exercise 
treaty  commercial  arrangements  between  them.  This  result  awak- 
ened the  American  people  to  the  full  extent  of  their  actual  and  pros- 
pective commercial  condition.  Greater  efforts  were  made  to  get 
the  States  to  pass  connectively  countervailing  restrictions.  They 
were  urged  to  do  so  by  every  argument  which  could  be  drawn  firom 
these  foreign  restraints  upon  commerce  which  had  ahready  pressed 
the  known  enterprise  of  the  American  people  almost  into  inaction ; 
by  all  that  aggravation  of  commercial  distress  which  would  inevit- 
ably foUow  from  the  legislation  of  Great  Britain  in  respect  to  Ameri- 
can commerce  since  1783,  unless  it  was  resisted.  The  newspaper 
essays  of  that  day  upon  the  subject  will  amply  compensate  a  perusal 
of  them.  Without  such  a  perusal,  and  a  careful  attention  to  the 
acts  of  parliament  preceding  that  of  the  28th  George  IIL  c  6,  in 
connection  with  that  act,  no  one  can  have  an  historical  idea  of 
American  commerce,  or  of  those  causes  which  so  much  lessened  the 
harmony  of  feeling  between  the  two  nations  for  so  many  years  after^ 
wards ;  now  no  longer  felt,  and  lost  in  the  interest  which  both  have 
in  preserving  their  present  liberal  commercial  intercourse. 

Still,  the  States  did  not  pass  countervailing  restrictions.  On  tiiat 
account  more  than  any  other,  those  conventions  were  held  which 
happily  terminated  in  the  present  constitution  of  the  United  States. 
The  first  countervailing  act  und^  it  attracted  the  attention  of  the 
nations  of  Europe,  particularly  of  the  statesmen  of  Great  Britain. 
The  advantages  which  they  had  in  our  former  national  condition 
were  lost^  An  Englbh  writer  says  the  acts  passed  by  the 
first  congress  that  met  under  the  *  new  form  of  government,  [  *  165  ] 
imposing  discriminating  tonnage  duties,^  did  not  escape  the 
notice  of  British  statesmen.  Their  injurious  effects  upon  the  navi- 
gating interest  of  Great  Britain  were  at  once  perceived  by  them. 
Th(*y  saw  that  American  conunerce  was  no  longer  at  the  mercy  of 
thirteen  distinct  legislatures,  nor  subject  to  the  control  of  the  kiag 
and  (council.  As  early  as  September,  1789,  therefore,  the  acts  im- 
poi^iug  those  duties  were  referred  to  the  lords  of  the  board  of  trade. 
The  same  committee  was  afterwards  instructed  to  coasider  aad 
report  what  were  the  proposals  of  a  commercial  nature  it  would  be 
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proper  for  the  government  to  make  to  the  United  States.  In  Jannary 
following,  the  committee  made  a  report  npon  the  subject  of  Ameri- 
can duties,  and  also  upon  the  general  subject  of  the  commercial 
relations  between  the  two  countries.  The  report  was  drawn  up  by 
Mr.  Jenkinson,  then  Baron  Hawkesbury,  affcerwards  Lord  LiverpooL 

On  the  subject  of  a  commercial  treaty,  especially  in  respect  to 
navigation,  it  states :  "  After  a  full  consideration  of  all  that  has  been 
offered  on  the  subject  of  navigation,  the  committee  think  that  there 
is  but  one  proposition  which  it  would  be  advisable  for  the  ministers 
of  Great  Britain  to  make  on  this  head  to  the  government  of  the 
United  States,  in  a  negotiation  for  a  commercial  treaty  between  the 
two  countries ;  namely,  that  British  ships  trading  to  the  ports  of  the 
United  States  should  be  treated,  with  respect  to  the  duties  upon 
tonnage  and  imports,  in  like  manner  as  the  ships  of  the  United  States 
shall  be  treated  in  the  ports  of  Ghreat  Britain ;  and  also,  if  congress 
should  propose,  as  it  certainly  will,  that  this  principle  of  equality 
should  be  extended  to  our  colonies  and  islands,  and  that  the  ships  of 
the  United  States  should  be  there  treated  as  British  ships,  it  should 
be  answered  that  this  demand  cannot  be  admitted  even  as  a  subject 
of  negotiation." 

These  extracts  from  that  report  show  that  the  statesmen  of  Great 
Britain  did  not  entertain  the  liberal  notions  of  trade  and  navigation 
which  then  prevailed  in  the  United  States.  They  were  brought  up 
under  an  opposite  policy,  which  had  long  prevailed, — probably  very 
proper  at  first,  as  a  war  measure,  to  break  up  the  carrying  trade  of 
the  Dutch,  the  great  rival  of  Ghreat  Britain ;  but  it  had  become  with 
most  of  her  writers  and  public  men  a  fixed  principle  of  the  protection 
which  each  nation  should  give  to  its  trade  and  navigation  against 
the  competition  of  other  nations.  We  do  not  intend  to  enter  upon 
that  discussion.  But  in  confirmation  of  those  differences  of  opinion 
concerning  trade  and  navigation  which  at  that  time  existed  between 
American  and  British  statesmen,  we  refer  to  Lord  Sheffield's 
(  •  166  ]  contemporary  strictures  on  the  necessity  of  inviolably  •pre- 
serving the  navigation  and  colonial  system  of  Great 
Britain. 

Pursuing  the  point,  however,  that  the  stand  originally  taken  by  the 
United  States  has  contributed  to  the  present  extended  reciprocity  of 
navigation  between  nations,  we  remark  that  the  example  of  England 
towards  the  United  States  had  directed  the  commercial  policy  of  all 
tiie  other  nations  of  Europe  with  which  the  United  States  then  traded. 
The  utmost  that  could  be  gained  from  France,  Spain,  Portugal,  the 
Netherlands,  Denmark,  and  Sweden  was,  that  our  commerce  with 
them  should  be  put  upon  the  footing  of  the  most  favored  nation. 
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That,  howeyeri  was  veiy  short  of  what  the  United  States  had  pro- 
posed to  Great  Britain  and  the  other  nations  just  mentioned. 

Those  nations,  yielding  to  tiie  commercisJ  supremacy  of  Great 
Britain,  had  not  then  made  an  elSbrt  to  release  themselves  from  it 
Nor  were  they  in  a  condition  to  do  so.  In  three  years  afterwards, 
the  intelligence  and  enterprise  of  the  United  States,  unsubdued  by 
past  failures,  induced  them  to  renew  their  efforts,  to  gain  a  more  ex- 
tended trade  and  navigation.  Mr.  Jefferson,  then  secretary  of  state, 
made  a  report  to  congress  upon  the  subject.  It  has  the  ability  of 
every  paper  written  by  him  in  his  long  political  career.  Mr.  Forsyth 
says  that  it  suggested :  ''  First,  friendly  arrangements  with  the  several 
nations  with  whom  the  restrictions  existed,  or  separate  acts  of  our 
legislation  to  counteract  these  defects.  The  end  proposed  to  be  at* 
tained  by  the  first  would  have  been  a  free  commerce  of  exchange  be* 
tween  the  different  nations  in  those  descriptions  of  commodities  which 
nature  had  best  fitted  each  to  produce,  subject  to  such  modifications 
as  purposes  of  revenue  might  render  necessary ;  and  it  was  supposed 
that  its  operation  would  be  an  exchange  of  the  raw  materials  then 
produced  in  the  United  States,  either  for  manufactures  which  had 
received  the  last  finish  of  art  and  industry,  or  mere  luxuries.  Failing 
this,  the  alternative  of  statutory  prohibitions  and  countervailing  duties 
and  regulations  was  to  be  applied."  Report  of  the  secretary  of  state 
to  the  senate,  30th  December,  1839.  Upon  the  earlier  state  papers 
and  newspaper  essays  already  mentioned, —  the  report  of  Mr.  Jeffer- 
son, another  by  Mr.  Hamilton,  (which  preceded  it,)  and  the  proposals 
of  Mr.  Adams  in  1785, —  we  rest  our  assertion  that  the  United  States 
were  in  advance  of  other  nations  in  respect  to  the  principles  by  which 
commerce  and  navigation  should  be  conducted  between  nations. 
The  refusal  of  Great  Britain  to  meet  our  proposals  in  a  correspond- 
ing spirit  proves  it  From  what  has  been  said,  it  must  be  admitted, 
also,  that,  firom  the  beginning,  the  countervailing  commercial 
legislation  of  the  United  States  has  been  strictiy  *  retaliatory.  [  *  167  ] 
If  further  proof  of  either  were  wanting,  it  tnay  be  found  in 
the  correspondence  of  Mr.  Jay,  connected  with  his  negotiation  of  the 
treaty  of  1794  ^  with  Great  Britain,  and  in  the  treaty  itsel£  As  all 
of  us  know,  the  restrictions  which  were  put  upon  our  conmierce  by 
that  treaty  were  offensive  to  the  pride  as  well  as  the  interests  of  the 
American  people.  But  being  the  utmost  that  England  would  yield 
at  that  time  of  her  own  long-established  system,  it  was  thought  that 
the  exigencies  of  our  commercial  condition  required  its  ratification, 
fiesults  proved  it  to  be  so.    It  did  not  reciprocate  in  any  way  the 
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liberal  views  of  oommerce  which  had  been  indulged  in  the  United 
States.  But  we  now  know  that  it  was  the  moat  that  could  be  got ; 
and  history  not  only  relieves  Mr.  Jay  from  the  complaints  of  that  day, 
but  places  his  memory  far  above  them. 

Notwithstanding  the  failure  of  every  eiSbrt  to  place  our  navigation 
and  oommerce  upon  a  better  footing,  nothing  was  done  l^slatively 
by  the  United  States  from  which  it  can  be  said  that  there  was  any 
departure  from  the  liberal  policy  which  had  been  proposed  to  oth» 
nations.  The  natural  advantages  of  the  United  States,  the  value 
of  our  productions,  and  the  wars  in  Europe  aiding  the  consumption 
of  them,  were  constantly  overcoming  foreign  exclusions,  and  kept  us 
forbearing,  if  not  always  in  good  temper.  In  fact,  except  discrimi- 
nating duties  upon  tonnage  in  favor  of  our  vessels,  to  countervail 
such  as  all  the  nations  of  Europe  had  imposed  in  favor  of  their  own 
ships,^-  several  of  them  intended  to  bear  particularly  upon  American 
commerce, — our  legislation  was,  up  to  that  time,  and  for  twenty 
years  afterwards,  exempt  from  every  interference  with  a  free  navi- 
gation. In  1812,  as  a  war  measure,  congress  passed  an  act^ 
doubling  all  duties  upon  goods  imported  into  the  United  States, 
with  an  additional  duty  of  ten  per  cent  upon  such  as  might  be 
brought  in  foreign  vessels*  The  act  also  increased  the  duty  upon 
the  tonnage  of  foreign  ships  one  dollar  and  fifty  cents.  That  it 
was  strictly  a  war  measure  is  shown  by  its  limitation  to  the  con- 
tinuance of  the  war  with  England. 

When  the  war  was  at  an  end,  and  those  in  Europe  had  ceased  by 
the  overthrow  of  Napoleon,  the  United  States  took  the  earliest  op- 
portunity to  renew  their  efforts  for  a  more  liberal  navigation  than 
had  been  at  any  time  allowed  by  the  nations  of  Europe  with  each 
other,  or  with  the  United  States. 

In  March,  1815,^  congress  declared  that  the  discriminating  duties 
laid  by  the  act  of  July,  1812,  upon  foreign  ships,  and  their  cargoes, 
were  no  longer  to  be  levied,  when  the  President  should  be  satisfied 
that  the  discriminating  ahd  countervailing  duties  of  any  foreign 
nation  had  been  abolished,  so  far  as  they  operated  to  the 
[  •  168  ]  disadvantage  of  the  United  States.  When  *  that  declara- 
tion was  made,  or  shortly  after  it,  our  plenipotentiaries,  Mr. 
John  Quincy  Adams,  Mr.  Clay,  and  Mr.  Gallatin,  were  in  London, 
engaged  in  negotiating  the  commercial  convention  of  1816*  with 
England.  It  is  not  doubted  that  the  act  had  its  influence  upon  the 
result  The  convention  contains  all  that  the  act  proposes.  It  was 
the  first  relaxation  made  by  Ghreat  Britain  of  her  navigation  laws  in 
favor  of  free  navigation,  and  the  first  step  taken  to  meet  the  liberal 

1  2  StaU.  at  Large,  768.  '  S  lb.  224.  3  8  lb.  228. 


DECEMBER  TERM,   1850.  348 

Oldlleld  V.  Marriott    10  H. 

principles  of  commercial  intercourse  which  had  been  proposed  to  all 
nations  by  the  United  States  so  early  in  our  history  as  has  been 
already  stated.  It  secured  national  treatment  for  our  vessels ;  equal 
terms  for  cargoes,  whether  imported  or  exported  in  United  States  or 
English  ships ;  equal  import  duties  on  the  produce  of  the  United 
States,  as  on  like  articles  the  produce  of  other  foreign  nations.  But 
it  still  restricted  the  intercourse  between  the  two  nations  to  the 
production  of  either^ — in  other  words,  to  the  direct  trade. 

Every  eflbrt  which  had  been  made  by  the  United  States,  for  more 
than  thirty  years,  to  give  and  to  get  an  indirect  trade,  had  failed. 
Indeed,  the  continental  nations  were  not  only  unwilling  to  make  any 
such  arrangement,  but  they  refused  to  accept  as  England  had  done, 
the  terms  offered  by  the  act  of  the  3d  of  March,  1815.  It  was  then 
determined  to  renew  the  discriminating  duties  which  that  act  had 
modified.  It  was  confidently  believed,  that,  by  doing  so,  some  of 
those  nations  which  had  disregarded  that  act  would  be  coerced  to 
accept  its  terms.  It  wbs  done  in  April,  1816  ;^  and  in  January  fol- 
lowing another  act  was  passed,^  subjecting  foreign  vessels  coming 
firom  any  port  or  place  to  which  the  vessels  of  the  United  States  were 
not  permitted  to  go  and  trade,  to  a  duty  of  two  dollars  a  ton.  The 
act  was  limited  to  six  months ;  but  in  two  months  afterwards,  during 
IJie  same  session,  congress,  believing  that  the  indefinite  extension  of 
it  would  effect  its  object  sooner,  passed  such  a  law.*  Within  the 
year,  Prussia,  the  Netherlands,  and  the  Hanse  Towns,  repealed  their 
discriminating  duties  upon  American  vessels,  in  their  ports,  and  their 
vessels  were  consequently  admitted  into  the  ports  of  the  United 
States  upon  corresponding  terms. 

Much  was  gained,  compared  with  what  had  been  our  carrying 
trade.  Still,  the  great  object,  to  get  and  to  give  an  indirect  trade,  had 
failed.  It  had  been  defeated  by  the  refusal  of  England  to  relax  that 
clause  of  the  navigation  act  of  Charles  IL  c.  12,  which  prohibited 
the  produce  and  manufactures  of  every  foreign  country  firom  being 
imported  into  Great  Britain  except  in  British  ships,  or  in  such  as 
were  the  real  property  of  the  people  of  the  country  or 
place  in  which  the  goods  were  produced,  or  •  from  which  [  •  169  ] 
they  could  only  be  or  were  most  usually  exported.  The 
same  principle  had  been  adopted  by  the  continental  nations  to  pro- 
tect their  own  from  the  superior  mercantile  mcurine  of  England.  Its 
increase,  too,  of  English  tonnage  and  commerce,  its  influence  upon 
both  of  the  other  nations  of  Europe,  and  the  recollection  of  its  ruinous 
effects  upon  the  trade  of  the  Dutch,  which  it  was  originally  meant  to 
crush,  had  misled  the  judgment  of  most  European  statesmen  into  the 
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conclusion  that  it  was  an  essential  regulation  to  protect  the  naviga- 
tion of  each  nation  from  the  competition  of  others.  But  the  general 
pacification  of  1815  restored  the  long-suspended  commercial  inter- 
course between  them,  and  with  it  sounder  views  of  trade.  It  was 
believed,  indeed  it  had  become  known,  that  there  were  nations  in 
Europe  who  had  become  as  anxious  as  the  United  States  were  to 
rid  themselves  of  the  restrictions  imposed  upon  their  commerce  by 
the  English  navigation  act.  They  were  not,  however,  in  a  condi- 
tion to  do  so  immediately  in  respect  to  each  other,  or  unitedly 
against  the  supremacy  of  English  navigation.  Besides,  our  over- 
tures to  some  of  them  for  an  indirect  trade  had  not  been  met  with 
the  promptness  or  decision  which  had  been  anticipated.  The  time 
was  favorable  for  more  efficient  legislation  by  the  United  States 
than  had  been  made  before.  It  was  a  matter  of  doubt  and  hesi- 
tation with  many  of  our  public  men  what  could  or  should  be  done 
in  such  a  crisis.  Fortunately,  there  were  those  among  them  who 
were  more  decided;  and  congress  determined  to  adopt  the  clause 
of  the  English  navigation  act  of  which  we  had  always  complained, 
with  this  proviso,  however,  that  it  should  not  be  extended  to  the 
vessels  of  any  foreign  nation  which  had  not  adopted  and  which 
should  not  adopt  a  similar  regulation.  The  proviso  explains  the 
purpose  of  the  act  of  the  1st  March,  1817.^  Before  that  was  passed, 
the  United  States  had  not  had  a  navigation  act.  It  was  not,  how- 
ever, followed  for  several  years  by  any  coincident  result.  But  about 
that  time  an  incident  occurred  in  the  political  world,  which  was  des- 
tined to  change,  in  a  great  measure,  the  commercial  intercourse  be- 
tween nations.  It  was  the  revolt  of  the  Spanish  American  provinces 
from  Spain,  and  the  recognition  of  them  by  the  United  States  and 
by  England  as  independent  nations.  Both  were  anxious  to  secure  a 
trade  with  these  new  States.  The  United  States  sought  it  upon 
terms  of  the  most  extended  reciprocity,  both  as  to  vessels  and  cargoes, 
—England  with  more  commercial  liberality  than  her  usual  policy, 
without,  however,  yielding  that  main  point  of  it  which  prevented 
foreign  vessels  from  having  an  indirect  trade  to  her  ports.  Indeed, 
so  fixed  had  that  exclusion  become  with  the  nations  of 
[  •  170  ]  Europe,  that  France,  five  years  afberwards,  would  *  not  re- 
linquish, in  her  treaty  with  the  United  States,  her  right  to 
impose  discriminating  duties  upon  cargoes  brought  into  her  ports  by 
foreign  vessels. 

In  1825,  the  United  States  reaped  the  first  fruits  of  the  act  of 
March  1,  1817.  Then  a  treaty  was  made  with  Central  America, 
the  first  known  between  nations,  establishing  that  reciprocity,  in 
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respect  to  vessels  and  caxgoesi  which  had  been  offered  forty  years 
before  by  the .  United  States  to  other  nations,  and  which  had  for 
seven  years  been  tendered  by  the  act  of  March  1, 1817.  That  treaty 
was  followed  by  others.  Russia,  Austria,  Prussia,  Denmark,  Sweden, 
Sardinia,  Greece,  the  Hanseatic  cities,  Hanover,  Brazil,  Ecuador,  and 
Venezuela  made  treaties  with  the  United  States  upon  the  same  prin- 
ciple. The  vessels  of  each  of  those  nations  were  permitted  to  carry 
into  the  ports  of  the  other,  without  discriminating  duties,  the  produc- 
tions of  any  foreign  country,  whether  they  were  shipped  from  the 
places  of  production  or  elsewhere.  In  other  words,  the  vessels  of  the 
United  States,  under  those  treaties,  carry  on  with  those  nations  an 
indirect  trade,  which  they  can  do  in  their  vessels  to  our  ports.  The 
act  of  1817  was  slow  in  producing  any  arrangement  of  a  like  kind 
with  Great  Britain.  But  it  has  ultimately  done  so.  The  original 
interpretation  of  it  by  Mr.  Secretary  Crawford  having  been  renewed 
by  Mr.  Secretary  Walker's  circular,  after  an  interruption  of  several 
years,  a  negotiation  was  opened  with  England  upon  the  subject, 
which  resulted  in  giving  to  both  nations  the  full  intention  and  ben- 
efit of  the  act  of  the  1st  March,  1817.  Its  operation,  as  we  have 
said,  had  been  suspended  for  several  years,  from  some  official  misap- 
prehension of  its  import,  when  a  case  occurred  in  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York,  in  which  the 
learned  judge  who  presided  gave  the  first  judicial  interpretation  of 
the  act  Judge  Betts  in  that  case  reviews  the  legislative  history  of 
the  act  The  question  presented  in  the  case  of  The  Recorder  and  her 
cargo  was,  whether  an  importation  into  the  port  of  New  York  by  a 
British  vessel  from  London  of  a  quantity  of  silks,  the  production  of 
the  British  possessions  in  India,  was  prohibited  by  the  first  section 
of  the  act  of  1st  March,  1817.  The  court  decided  that  the  word 
*^  country"  used  in  the  section  comprehended  the  British  possessions 
in  India,  and  that  consequently  the  importation  was  lawful.  The 
learned  judge  took  occasion  also  to  give  his  views  as  to  the  effect  of 
the  proviso  in  the  first  section.  Upon  the  publication  of  the  court'p 
opinion,  the  secretary  of  the  treasury  availed  himself  of  its  authority. 
in  connection  with  what  bad  been  the  first  interpretation  of  the  act 
and  issued  his  circular  on  the  6th  of  November,  1847,  to  the 
collectors  and  officers  *  of  the  customs,  directing  them  that,  [  *  171  ] 
^  where  it  is  satisfactorily  shown  that  any  foreign  nation 
allows  American  vessels,  laden  with  goods  the  growth,  produce,  or 
manufacture  of  any  country  out  of  the  United  States,  freely  to  enter 
and  land  auch  merchandise  in  any  of  the  ports  of  said  country,  whether 
such  goods  be  carried  directly  from  the  plfiuse  of  origin,  or  from  the 
ports  of  the  United  States,  or  from  any  other  country  whatsoever,  the 
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penalties  of  the  act  of  the  1st  March,  1817,  are  not  to  be  enforced 
against  the  vessels  of  such  nations  bringing  like  goods  either  fiK>in 
the  country  of  production  or  from  the  ports  of  the  country  to  which 
the  vessels  may  belong."  The  opinion  of  Judge  Betts  and  Secretary 
Walker's  circular  led  to  a  negotiation,  which  terminated  in  Great 
Britain  passing,  in  1849,  the  statute  of  12  and  13  Victoria,  c  49, 
and  thus  accomplished  the  great  purpose  of  our  policy  which  had 
been  proposed  by  the  United  States  to  the  nations  of  Europe,  to 
England  particularly,  in  1785,  by  Mr.  Adams.  The  circular  of  Mr. 
Meredith  of  the.lSth  October,  1849,  shows  what  that  policy  was,  and 
why  it  was  issued.     We  give  it  at  length. 

'^  In  consequence  of  questions  submitted  by  merchants  and  others, 
asking,  in  consideration  of  the  recent  alteration  of  the  British  naviga- 
tion laws,  on  what  footing  the  commercial  relations  between  the 
United  States  and  Great  Britain  will  be  placed  on  and  after  the  first 
day  of  January  next,— -the  day  on  which  the  recent  act  of  the  British 
parliament  goes  into  operation, — the  department  deems  it  expedient 
at  this  time  to  issue  the  following  general  instructions  for  the  infor- 
mation of  the  officers  of  the  customs  and  others  interested. 

^  First  In  consequence  of  the  alterations  of  the  British  navigation 
laws,  above  referred  to,  British  vessels,  from  British  or  other  foreign 
ports,  will,  xmder  our  existing  laws,  after  the  first  day  of  January  next, 
be  allowed  to  enter  our  ports  with  cargoes  of  the  growth,  manufac- 
ture, or  production  of  any  part  of  the  world. 

^'  Second.  Such  vessels  and  their  cargoes  will  be  admitted,  from 
and  after  the  date  before  mentioned,  on  the  same  terms  as  to  duties, 
imposts,  and  charges,  as  vessels  of  the  United  States  and  their 
cargoes." 

With  such  facts  to  sustain  it  as  have  been  recited,  -—  and  they  are 
all  official,— it  may  very  truly  be  said  that  the  reciprocity  of  naviga- 
tion now  existing  between  nations,  and  particularly  between  Ghreat 
Britain  and  the  United  States,  is  in  a  great  degree  owing  to  the  per« 
severance  of  the  United  States  in  proposing  and  contending  for  it  for 
more  than  sixty  years.  It  cannot,  therefore,  be  said,  as  it  has  been 
by  more  than  one  foreign  writer,  that,  after  the  American 
[  *  172  ]  colonies  had  established  *  their  independence,  they  set  about 
to  form  a  code  of  navigation  laws  on  the  model  of  those  of 
England.  Those  writers  have  mistaken  our  legislation  for  our  history, 
without  seeking  in  the  latter  the  causes  of  the  former. 

Dismminating  duties  were  never  laid  by  congress,  except  they 
were  retaliatory,  and  for  the  purpose  of  coercing  other  nations  to  a 
modification  or  repeal  of  their  restrictions  upon  commerce  and  navi- 
gation.   The  leacUng  point  and  constantly  avowed  intention  of  the 
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United  StateB  have  been,  to  produce  that  leciprocity  of  trade  for  the 
vesseb  of  different  nations  which  had  been  denied  by  the  nations  of 
Europe  for  more  than  two  hundred  year&  It  was  the  American 
system  contradistinguished  from  the  European, — the  last  now  hap- 
pily  no  longer  so  to  the  extent  of  its  former  and  long-continued  exdu* 
siveness. 

The  judgment  of  the  circuit  court  is  aflSrmed. 

Note,  —  It  has  been  stated  that  the  opinion  of  Judge  Betts  and 
Secretary  Walker's  circular  led  to  a  negotiation,  which  terminated  in 
Ghreat  Britain  passing,  in  1849,  the  statute  of  12  and  13  Victoria,  and 
thus  accomplished  the  great  purpose  of  our  policy,  which  had  been 
proposed  by  the  United  States  to  the  nations  of  Europe,  and  to  Eng- 
land particularly,  by  Mr.  Adams  in  1785.  Mr.  Walker's  circular  of 
November  6, 1847,  restoring  the  construction  given  to  the  act  of 
March  1, 1817,  by  Mr.  Crawford,  having  been  cited,  the  importance  of 
the  subject  will  justify  a  reference  to  another  official  document. 

On  the  18th  of  January,  1849,  Mr.  Buchanan,  then  secretary  of 
state,  referred  to  the  secretary  of  the  treasury  a  note  of  the  British 
charge,  Mr.  Crampton,  requesting  the  views  of  the  United  States 
government,  as  to  the  efifect  here  of  the  proposed  change  of  the  Brit- 
ish navigation  laws.  In  his  reply  of  the  31st  January,  1849,  to  the 
letter  of  Mr.  Buchanan,  Mr.  Walker,  in  discussing  the  subject,  made 
the  following  remarks. 

^^  The  alterations  in  the  navigation  laws  of  Great  Britain,  contem- 
plated by  the  printed  memorandum  accompanying  Mr.  Crampton's 
note,  if  adopted  to  the  extent  proposed  therein,  it  is  conceived,  would 
remove  most  of  the  restrictions  and  disabilities  to  which  our  naviga- 
tion and  commercial  interests  are  at  present  subjected  in  their  inter- 
course with  Great  Britain  and  her  colonies;  and  if  the  privileges 
proposed  by  the  measure  to  be  accorded  to  her  colonies  should  be 
exercised  in  a  liberal  spirit,  all  the  restrictions  and  disabilities  which 
have  heretofore  attended  our  intercourse  with  said  colonies,  would  be 
likely  to  be  removed. 

^*  Arbitrary  restrictions  upon  navigation  or  trade  are  as 
*  adverse  to  the  liberal  spirit  of  our  institutions  as  they  are  [  *173  ] 
opposed  to  our  true  interests.  The  navigation  act  of  the 
Ist  of  March,  1817,  was  passed  with  a  view  to  counteract  the  restric- 
tive policy  of  other  nations,  and  mcdnly  in  reference  to  that  of  Grreat 
Britain,  operating  as  was  alleged  to  the  prejudice  of  our  shipping  and 
trade. 

^^  In  pursuance  of  the  construction  given  to  the  before-mentioned 
act  of  1817,  and  its  present  practical  operation,  as  contained  in  the 
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accompanying  copy  of  ciicalai  inslxactions  isBued  to  tiie  officers  of 
the  customs,  under  date  of  the  6th  of  November,  1847,  it  will  be  per- 
ceived that  its  provisions  are  not  construed  to  prohibit  any  foreign 
nation  from  pursuing  the  indirect  trade  with  the  United  States,  pro- 
vided such  nation  does  not  interdict  the  shipping  of  the  United  States 
from  carrying  on  a  similar  trade  with  her  ports  and  possessions.  Ck>n- 
sequently,  should  Great  Britain  remove  her  restrictions  in  this  partic- 
ular, no  additional  legislation  on  our  part  would  be  necessary  to  extend 
to  her  shipping  the  privilege  referred  to." 

This  official  construction  by  the  treasury  department  of  the  act  of 
1st  Mfiurch,  1817,  was  communicated  in  February,  1849,  by  the  secxe- 
tEury  of  state,  to  the  British  charg^,  and  by  him  it  was  transmitted  to 
iTgovernmeni,  by  whom,  aftef  fuU  deUberation  and  legal  advi». 
ment,  it  was  adopted  as  the  true  interpretation  of  the  act  of  1817. 
As  a  consequence,  the  act  of  parliament,  before  referred  to,  was  sub- 
mitted as  a  ministerial  measure  by  the  British  cabinet,  and  became 
a  law  efiurly  in  1849;  upon  the  express  assurance  of  the  ministry  that 
our  act  of  1817  would  thus,  proprio  viffore^  be  brought  into  operation, 
the  British  act  being  but  an  acceptance  of  the  terms  of  reciprocity  in 
the  trade,  direct  and  indirect,  between  the  two  countries,  tendered  by 
the  American  congress  in  1817.  Mr.  Meredith,  in  his  circular,  con- 
summated the  views  of  Mr.  Crawford,  Judge  Betts,  and  Mr.  Walker, 
and  put  into  effect  the  act  of  1817 ;  in  this  way  restoring  the  original 
construction  of  it  which  had  been  given  by  Mr.  Crawford,  but  which 
had  been  suspended  by  a  treasury  circular  issued  by  Mr.. Forward,  on 
the  6th  of  July,  1842,  upon  an  opinion  given  by  Mr.  Legare,  then 
attorney-general,  which  was  overruled  by  the  decision  of  Judge  Betts 
in  the  case  of  The  Recorder  and  her  cargo. 

Thus,  after  the  lapse  of  sixty-four  years  from  our  first  offer,  in 
1785,  and  thirty-two  years  from  our  second  offer,  in  1817,  Great 
Britain,  in  1849,  abandoned  her  restrictions  upon  American  vessels, 
and  accepted  the  full  reciprocity  in  the  trade,  direct  and  indirecti  so 
long  tendered  to  all  nations  by  the  United  States. 
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William  R.  Hallbtt  and  Robert  L.  Walkeb,  Executors  of  Joshua 
Kennedy,  deceasedi  John  G.  Aikin  aad  Clarissa  his  Wife,  John 
H.  Hastie  and  his  Wife  Sboluda,  Augustus  R.  Meslier  and  his 
Wife,  ^Mart  Augusta  Kennedy,  Joshua  Kennedy,  Jambs  Inera- 
RiTY,  Samuel  Kitchen,  William  Kitchen,  James  Campbell,  and 
The  Branch  Bank  of  the  State  of  Alababca  at  Mobile,  Appel- 
lants, V.  Sidney  E.  Collins. 

10  H.  174. 

An  actual  contract  of  marriage,  made,  without  the  presence  of  a  priest,  before  a  dTil  magis- 
trate of  Spain,  in  the  colony  of  Lonistana,  whUe  under  the  dominion  of  that  power,  fol* 
lowed  by  cohabitation  and  acknowledgment,  was  valid,  and  the  offspring  legitimate, 
according  to  the  laws  in  force  in  the  colonies  of  Spain. 

One  who  went  into  possession  of  a  lot,  under  a  contract  with  a  person,  having  an  inchoate 
Spanish  title,  and  agreeing  to  do  what  was  needfal  on  thd  part  of  the  grantee,  to  complete 
that  title,  for  their  joint  benefit,  could  not,  while  thus  in  possession,  purchase  in  and  set  up 
an  outstanding  title,  to  defeat  that  under  which  he  had  entered.  'Wliat  he  thus  purchased 
enured  to  their  joint  benefit. 

If  one  part  of  an  indenture  is  produced  by  one  party  to  it,  signed  by  the  other  party,  the  pre- 
sumption is,  that  the  other  part,  signed  by  himself,  is  in  the  hands  of  the  other  party. 

The  rule  whidi  protects  bond  Jide  purchasers  does  not  apply  to  purchasers  of  merely  equit- 
able titles. 

A  release  made  by  heirs,  just  come  of  age,  out  of  possession,  ignorant  of  the  value  of  the 
land,  and  of  the  nature  of  their  title,  obtained  by  one  in  possession,  well  acquainted  with 
the  ikcts,  who  had  designedly  obscured  the  title,  and  who  paid  only  an  inadequate  con- 
sideration, was  set  aside,  as  constructively  fraudulent. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Alabama,  in  a  suit  in  equity  to  set  aside  a  conveyance  of 
land.  The  grounds  of  the  suit  and  the  facts  upon  which  the  court 
proceeded,  appear  in  its  opinion. 

Hopkins  and  Johnson^  for  the  appellants. 
J.  An  Campbellj  contra. 

•  Grier,  J.,  delivered  the  opinion  of  the  court  [  *  180  ] 

It  will  not  be  necessary,  in  the  consideration  of  this  case, 
to  notice  particularly  the  great  mass  of  documents  and  testimony 
spread  upon  the  record,  further  than  to  state  the  results  as  they  affect 
the  several  points  raised  by  the  pleadings  and  argued  by  the  counsel. 
1.  The  first  of  these  in  order  is  that  which  relates  to  the  sufficiency 
of  the  probate  of  the  will  of  Joseph  Collins,  under  whom  the  com- 
plainant claims.  But  as  his  claim  to  two  thirds  of  the  property  in 
dispute  is  through  his  deceased  brothers,  he  is  compelled  to  remove 
the  objection  which  has  been  urged  to  his  and  their  legitimacy ;  and 
if  be  can  succeed  in  this,  and  thus  establish  his  right  by  descent,  the 
vol.  xviii.  30 
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decision  of  the  question  as  to  his  title  by  devise  will  be  unnecessary. 
We  shall  therefore  proceed  to  examine  the  second  point,  as  to  the 
legitimacy  of  the  complainant. 

2.  It  is  not  denied  that  the  complainant  and  his  deceased  brothers, 
Joseph  and  Greorge,  were  the  children  of  Joseph  CoUins  by  Elizabeth 
Wilson,  but  it  is  contended  that  the  parents  were  never  legally 
married. 

The  evidence  on  this  subject  is  as  follows.  Joseph  Collins  resided 
in  the  country  south  of  the  31st  degree  of  north  latitude,  between  the 
Iberville  and  Perdido,  and  died  there  about  the  year  1811  or  1813, 
while  that  country  was  still  in  the  actual  possession  of  the  Spanish 
government  In  the  year  1805,  he  resided  in  Pascagoula.  Elizabeth 
Wilson  resided  also  in  the  same  place,  and  in  the  family  of  Dr. 
White,  who  was  a  syndic  or  chief  public  officer  in  that  place.  A  con- 
tract of  marriage  was  entered  into  by  Joseph  CoUins  and  Elizabeth 
Wilson  before  Dr.  White,  who  performed  the  marriage  ceremony. 
The  parties  continued  to  Uve  together  as  man  and  wife,  and  were  so 
reputed,  tiU  the  death  of  CoUins.  It  is  true  that  some  persons  did 
not  consider  their  marriage  as  vaUd,  because  it  was  not  celebrated  in 
presence  of  a  priest,  while  others  entertained  a  contrary  opinion.  It 
is  in  proof  also,  that  Collins  himself,  when  he  made  his  will,  enter- 
tained doubts  on  the  subject. 

It  is  a  matter  of  history  that  many  marriages  were  contracted  in 
the  presence  of  civU  magistrates,  and  without  the  sanction  of  a  priest, 
in  the  Spanish  colonies  which  have  since  been  ceded  to  the  United 
States.  Whether  such  marriages  are  to  be  treated  as  vaUd  by  courts 
of  law,  is  a  question  of  some  importance,  as  it  may  affect 
[  *  181  ]  the  titles  and  legitimacy  of  *  many  of  the  descendants  of 
the  early  settlers.  It  is  not  the  first  time  that  it  has  arisen, 
as  may  be  seen  by  the  cases  of  Patton  v.  PhUadelphia,  1  Louisiana 
Annual  Reports,  98,  and  Phillips  v.  Gregg,  10  Watts,  158. 

The  question,  then,  wiU  be,  whether  an  actual  contract  of  mar- 
riage, made  before  a  civil  magistrate,  and  followed  by  cohabitation 
and  acknowledgment,  but  without  the  presence  of  a  priest,  was  valid, 
and  the  offspring  thereof  legitimate,  according  to  the  laws  in  force  in 
the  Spanish  colonies  previous  to  their  cession. 

That  marriage  might  be  validly  contracted  by  mutual  promises 
alone,  or  what  were  caUed  sponsalia  de  prmsentiy  without  the  presence 
or  benediction  of  a  priest,  was  an  established  principle  of  civU  and 
ccmon  law  antecedent  to  the  CouncU  of  Trent.  See  Pothi^  da  Con- 
trat  de  Mariage,  Part  IL  c  1 ;  Zouch,  Sanchez,  &c« ;  and  Dalrymple 
V.  Dahrymple,  2  laggard's  Consistory  Reports,  64,  where  aU  the 
learning  on  this  subject  is  coUected. 
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Whetther  such  a  marriage  was  safficient  by  the  common  law  in 
England,  previons  to  the  maixiage  act,  has  been  disputed  of  late 
years  in  that  country,  though  never  doubted  here.  See  the  case  of 
The  Queen  v.  MiUis,  10  Clark  &  Fin.  534. 

On  the  continent,  clandestine  marriages,  although  they  subjected 
the  parties  to  the  censures  of  the  church,  were  not  only  held  valid 
by  the  civil  and  canon  law,  bat  were  pronounced  by  the  Council  of 
Trent  to  be  vera  matrimonia.  But  a  different  rule  was  established 
for  the  future  by  that  council,  in  their  decree  of  the  11th  of  Novem- 
ber, 1563.  This  decree  makes  null  and  void  every  marriage  not  cele- 
brated before  the  parish  or  other  priest,  or  by  license  of  the  ordinary, 
and  before  two  or  three  witnesses. 

But  it  was  not  within  the  power  of  an  ecclesiastical  decree,  propria 
vigore^  to  affect  the  status  or  civil  relations  of  persons.  This  could 
only  be  effected  by  the  supreme  civil  power.  T^e  church  might 
punish,  by  her  censures,  those  who  disregarded  her  ordinances.  But 
until  the  decree  of  the  council  was  adopted  and  confirmed  by  the 
civil  power,  the  offspring  of  a  clandestine  marriage,  which  was  eccle- 
siastically void,  would  be  held  as  canonically  legitimate.  In  France, 
the  decree  of  the  council  was  not  promulgated,  but  a  more  stringent 
system  of  law  was  established  by  the  Ordonnance  de  Blois,  and 
others  which  followed  it.  In  Spain,  it  was  received  and  promulgated 
by  Philip  the  Second  in  his  European  dominions.  But  the  laws  ap- 
plicable to  the  colonies  consisted  of  a  code  issued  by  the  council  of 
the  Indies  antecedent  to  the  Council  of  Trent,  and  are  to  be 
found  in  the  code  or  treatise  called  Las  Siete  Partidas  *and  [  *  182  ] 
the  Laws  of  Toro.  The  law  of  marriage,  as  contained  in 
the  Partidsis,  is  the  same  as  that  which  we  have  stated  to  be  the  gen- 
eral law  of  Europe  antecedent  to  the  council ;  namely,  ^'  that  consent 
alone,  joined  with  the  will  to  marry,  constitutes  marriage."  We 
have  no  evidence,  historical  or  traditional,  that  any  portion  of  this 
code  was  ever  authoritatively  changed  in  any  of  the  American  colo- 
nies ;  nor  has  it  been  shown  that,  in  the  Becopiladon  de  los  Indies, 
digested  for  the  government  of  the  colonies  by  the  order  of  Philip 
the  Fourth,  and  published  in  1661,  nearly  a  century  after  the  Council 
of  Trent,  any  change  was  made  in  the  doctrine  of  the  Partidas  on 
the  subject  of  marriage,  in  order  to  aooommodate  it  to  that  of  the 
council.  It  may  be  supposed  that,  as  a  matter  of  conscience  and 
subjection  to  ecclesiastical  superiors,  a  Catholic  population  would  in 
general  conform  to  the  usages  of  the  church.  But  such  conformity 
would  be  no  evidence  of  the  change  of  the  law  by  the  civil  power* 
Indeed,  the  fact  that  the  civil  magistrates  of  Louisiana  had  always 
t>f«n  accustomed  to  perform  marriage  ceremonies,  where  the  parties 
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were  Protestants,  or  where  no  priest  was  within  reach^  is  condusiye 
evidence  that  the  law  of  the  Partidas  had  never  been  changed,  nor 
the  decree  of  the  Council  of  Trent  promulgated,  so  as  to  have  the 
effect  of  law  on  this  subject  in  the  colony.  The  case  of  Patton  v» 
Philadelphia,  1  Louisiana  Annual  Reports,  98,  already  refenred  to, 
shows  the  opinion  of  the  supreme  court  of  Louisiana  on  this  subject, 
which,  on  a  question  relating  to  the  early  history  and  institutions  of 
that  country,  should  be  held  conclusive. 

3.  These  preliminary  questions  being  thus  disposed  of,  our  next 
subject  of  inquiry  must  be,  whether  Joseph  Collins  had  any  right 
or  title  to  the  land  in  dispute,  which  descended  to  and  vested  in  his 
heirs. 

On  the  3d  of  January,  1803,  Joseph  Collins,  who  was  captain  of 
dragoons  and  surveyor  of  the  dislaict,  made  application  to  Don 
Joaquim  de  Osorno,  military  commandant  of  Mobile,  and  obtained 
a  permit,  in  the  usual  form,  to  take  possession  of  a  certain  lot  of 
marshy  ground  therein  described,  near  to  or  in  the  city  of  Mobile. 
The  permit  was  dated  on  the  26th  of  April,  1803.  This,  though 
merely  an  inception  of  a  title,  was  capable  of  being  ripened  into  a 
legal  title  by  possession  and  improvement,  which  would  give  him  a 
right  to  call  on  the  intendant-general  to  perfect  his  grant  by  a  com- 
plete title.  In  order  to  keep  up  his  possession  and  improvement  on 
this  lot,  Collins  entered  into  agreement  under  seal,  dated  the  21st  of 
November,  1806,  with  William  E.  Kennedy,  by  which  Kennedy 
covenanted  to  improve  the  lot,  <^  so  that,  by  fencing  and  ditching,  the 
said  lot  may  not  be  forfeited,  and  that  he  will  begin  to  im- 
[  *  183  ]  prove  *  said  lots  immediately.  By  this  agreement,  CoUins 
was  to  have  the  south  half  of  the  lot,  and  the  north  half 
was  to  be  conveyed  to  Kennedy. 

Whether  Kennedy  was  at  this  time  the  owner  of  the  Baudain 
claim  to  the  same  lot,  and  the  compromise  of  their  conflicting  claims 
was  in  part  the  consideration  of  this  contract,  or  whether  the  Baudain 
claim  was  first  purchased  by  Kennedy  in  1814,  when  its  transfer 
bears  date,  is  a  question  of  no  importance  in  the  case.  For  it  is 
clearly  proved  that  Kennedy  took  and  held  possession  of  the  lot,  and 
made  the  improvements  in  pursuance  and  under  his  contract  with 
Collins.  And  whether  we  consider  him  as  agent,  partner,  or  tenant 
of  Collins,  his  purchase  of  another  claim  would  enure  to  their  joint 
benefit.  He  could  not  use  the  possession  and  improvement  made  for 
Collins  to  complete  an  imperfect  and  abandoned  grant  to  Baudain 
as  was  done,  and  by  such  act  exclude  Collins  firom  his  half  of  the 
lot.  The  deed  which  Kennedy  afterwards  gave  to  Inerarity  shows 
clearly  that  he  entertained  no  such  dishonest  intention.    For,  after 


DECEMBER  TERM,   1850.  BM 

Hallett  V.  Colliiu.    10  H. 

acknowledging  by  this  deed  Mb  contract  with  Collins,  and  stating 
his  intention  to  complete  the  title  under  the  Baudain  permit  or  grant, 
he  proceeded  to  substantiate  hb  title  before  the  commissioners  by 
proving  the  possession  and  improvements  made  by  him  under  his 
contract  with  Collins  as  the  meritorious  foundation  of  his  claim ;  and 
thus  obtained  a  favorable  report  from  the  commissioners  under  the 
Baudain  grant,  which  had  been  before  rejected  for  want  of  such  prooL 

By  the  act  of  congress  of  the  8th  of  May,  1822,  §  2,^  all  claims  to 
lots  in  the  town  of  Mobile,  on  which  favorable  reports  had  been  made 
by  the  commissioners,  '^  founded  on  orders  of  survey,  requettes,  per- 
missions to  settle,  or  other  written  evidence  of  claims,  derived  firom 
either  the  French,  British,  or  Spanish  authorities,  and  bearing  date 
before  the  20th  of  December,  1803,  and  which  ought,  in  the  opinion 
of  the  commissioners,  to  be  confirmed,  were  confirmed  in  the  same 
manner  as  if  the  title  had  been  completed." 

By  this  act,  the  legal  title  to  this  lot  became  vested  in  William  K 
Kennedy.  A  patent  would  be  but  further  evidence  of  a  title  which 
was  conferred  and  vested  by  force  of  the  act  itself.  Having  thus  ob- 
tained the  legal  title  in  his  own  name,  Kennedy  required  no  deed 
from  Collins  or  his  representatives,  but  became  seised  thereof  for  his 
own  use  as  to  the  northern  half,  and  for  the  use  of  Collins,  or  in  trust 
for  his  heirs,  as  to  the  southern.  Inerarity  might  have  maintained 
an  action  of  covenant  on  his  deed,  and  compelled  him  to  transfer  the 
legal  title  by  a  farther  assurance.  There  might  be  some  question, 
perhaps,  whether  the  legal  estate  did  not  immediately  vest 
in  Inerarity  *  by  estoppel.  But  as  the  conveyance  is  a  deed  [  *  184  ] 
poll,  in  the  nature  of  a  quitcladm  and  release,  without  a 
warranty,  and  with  a  covenant  for  further  assurance  to  Inerarity,  or 
the  heirs  of  Collins,  it  most  probably  would  not.  But  for  the  pur* 
poses  of  this  case  the  question  is  wholly  immaterial.  Inerarity,  as  a 
creditor  of  the  estate  of  Collins,  would  have  a  right  to  demand  the 
payment  of  bis  debt,  before  he  should  make  a  transfer  to  the  heirs. 
But  whether  as  holder  of  the  legal  or  equitable  estate  in  trust,  his 
beneficial  interest  amounted  to  no  more. 

Some  objections  have  been  urged  to  the  view  we  have  taken  of 
this  transaction,  on  the  ground  that  the  contract  made  in  1806  with 
Collins,  was  not  binding.  But,  although  we  cannot  perceive  the 
right  of  persons,  who  have  purchased  the  legal  title  firom  Kennedy, 
with  full  notice  of  the  trust,  to  object  to  a  contract  which  Kennedy 
has  executed,  we  shall  proceed  to  notice  them.  The  first  objection 
b|  that  CoUins  did  not  sign  the  indenture  or  articles  of  agreement  of 
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Slst  November,  1806,  and  was  therefore  not  bound  to  convej  to 
Kennedy;  and  there  was  therefore  no  consideration  which  could 
make  the  deed  binding  on  him.  But  the  deed  on  its  face  purports 
to  be  an  indenture,  of  which  Collins,  from  the  nature  of  the  trans- 
action, would  be  holder  of  the  counterpart,  signed  by  Kennedy.  The 
original,  which  is  signed  by  the  grantor,  would  be  in  possession  of 
Kennedy,  the  grantee,  who  cannot  object  to  the  validity  of  his  cove- 
nant, because  a  paper  is  not  produced  which,  if  in  existence,  is  in  his 
own  possession.  Much  less  could  he  be  heard  to  make. this  allega- 
tion after  the  contract  has  been  executed  by  his  own  deed  sealed  and 
delivered  in  pursuance  of  it. 

It  has  been  objected,  also,  that  the  original  contract  with  Collins 
was  void  as  against  the  policy  of  the  law.  But  it  was  certainly  not 
against  the  policy  of  the  laws  of  Spain,  under  which  it  was  made ; 
for  it  was  a  fulfilment  of  the  conditions  of  the  grant  made  to  Collins. 
And  it  cannot  well  be  said  to  be  contrary  to  the  policy  of  the  laws 
of  the  United  States,  who  have  confirmed  the  land  to  Kennedy,  in 
virtue  of  the  very  possession  and  improvements  made  in  pursuance 
of  the  contract. 

Thus  far,  then,  we  have,  in  1822,  the  legal  title  to  the  whole  lot 
vested  in  W.  E.  Kennedy,  in  trust,  as  to  the  southern  half,  for  the 
heirs  of  Collins. 

4.  What,  then,  was  the  effect  of  the  deed  made  to  Samuel  Kitchen, 
dated,  or  antedated,  some  two  months  before  the  deed  to  Inerarity  ? 

The  circumstances  which  tend  to  show  that  this  deed  was  made 
after  that  to  Inerarity,  and  for  the  purpose,  if  possible,  of  defeating 
it,  are  very  strong  and  convincing. 

1.  Joshua  Kennedy,  who  acted  as  the  agent  for  Kitchen, 
{  *  185  ]  or  *  used  Kitchen's  name  for  his  own  purposes,  was  a  wit- 
ness to  the  deed  to  Inerarity,  and  made  no  objections,  nor 
suggestions,  that  he  had  bought  and  paid  for  this  lot  a  few  days  be- 
fore, as  agent  of  Kitchen, — a  circumstance  not  easily  accounted  f<H:, 
if  such  had  been  the  fact    2.  The  deed  to  Kitchen  was  acknowl- 
edged after  that  to  Inerarity,  at  the  same  time  with  another  deed 
from  W.  E.  Kennedy  to  Joshua  Kennedy,  containing  property  pre- 
viously sold  to  Inerarity,  and  having  the  same  witness,  Diego  McBoy. 
^And  3.  The  frequent  declarations  of  Joshua  Kennedy,  that  the  ob- 
ject of  the  deed  made  to  Satchen,  through  his  intervention,  was  to 
defeat  Inerarity's  claim  to  that  property."     And,  lastly,  the  fact  that 
Samuel  Kitchen  gave  Joshua  Kennedy  an  obligation  to  convey  the 
lot  to  him  on  request ;  which  was  afterwards  fulfilled  by  giving  his 
deed  to  William  Kitchen  for  a  nominal  consideration ;  and  that  Wil- 
liam's name  was  used  by  Kennedy  for  the  purpose  of  covering  and 
complicating  the  transaction. 
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But  it  is  a  question  of  no  importance  in  the  case,  whether  the  deed 
to  Samuel  Kitchen  was  delivered  on  the  day  it  bears  date,  or  that  on 
which  it  was  acknowledged.  He  was  not  the  purchaser  of  a  legal 
title  without  notice  of  a  secret  equity.  The  rule  with  regard  to  pur- 
chasers of  a  mere  equity  is,  Prior  in  tempore  potior  injure. 

The  equitable  title  of  Collins,  of  which  the  deed  to  Inerarity  con- 
tained a.  new  fiU3knowledgment,  had  its  origin  at  least  as  far  back  as 
1806.  So  that,  even  if  we  could  bring  oursdvea  to  believe  that 
Joshua  Kennedy,  whether  acting  for  Kitchen  or  himself,  had  pur- 
chased and  paid  his  money  without  notice  of  the  title  of  ColUns's 
heirs,  it  would  not  enable  him  to  defeat  their  claim.  The  legal  title 
first  became  vested  in  W.  E.  Kennedy  in  1822,  and  passed  by  his 
deed  of  1824  to  Joshua  Kennedy,  with  full  knowledge  of  the  trust. 
His  attempt  to  defeat  it,  by  covering  the  land  with  the  vagrant  and 
probably  fraudulent  claim  under  Price,  after  he  had  obtained  the 
legal  title  from  the  United  States,  was  as  unsuccessful  as  the  first, 
and  wholly  inoperative,  except  to  show  the  shifts  and  contrivances 
resorted  to,  in  order  ^  to  defeat  Inerarity's  claim." 

5.  We  come  now  to  the  consideration  of  the  validity  of  the  deeds 
of  release  obtained  from  George  and  Sidney  E.  Collins,  in  1829  and 
1830. 

At  this  time  the  property  had  risen  in  value,  with  a  prospect  of  a 
much  greater  increase ;  and  the  frailty  of  the  title  was  but  too  trans- 
parent to  a  man  of  the  judgment  and  shrewdness  of  Joshua  Kennedy, 
notwithstanding  the  means  used  to  obscure  it.  The  heirs  had  just 
come  of  age.  They  were  ignorant  of  the  nature  or  value  of 
their  title.  Kennedy  is  not  only  *  in  possession  of  their  land,  [  *  186  ] 
but  of  the  legal  title.  He  persuades  them  to  release  their 
title  to  William  Kitchen  for  the  sum  of  $1,000  each ;  a  sum  which, 
to  young  men  just  out  of  their  ap^nrenticeship,  poor,  and  ignorant  of 
their  rights,  would  appear  large  and  attractive.  Kennedy  is  well 
acquainted  with  the  nature  and  value  of  their  claim ;  they  are  wholly 
ignorant  of  it.  He  informs  them  that  their  claim  is  worthless,  but 
that  Kitchen  was  willing  to  give  them  this  sum  for  the  sake  of  peace 
and  quieting  his  title.  Besides,  he  had  so  complicated  and  covered 
up  the  title,  that  it  was  impossible  that  they  could  comprehend  it,  or 
know  the  value  of  their  claim,  if  the  documents  had  been  laid  be^re 
them.  Under  such  circumstances,  should  a  chancellor  hesitate  in  set- 
ting aside  the  releases,  if  it  appeared  that  the  title  thus  obtained  was 
for  a  consideration  much  below  the  value  of  the  property  ?  It  needs 
no  citation  of  authorities  to  show  that  deeds,  obtained  under  such 
circumstances,  would  be  held  void. 

6.  The  transfer  by  Inerarity  of  the  equitable  trust  title  held  by  him,. 
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can  add  nothing  to  the  validity  of  Kennedy's  title.  Whether  trans- 
ferred by  him  voluntarily,  or  through  the  medium  of  a  decree  in 
chancery,  can  make  no  difference  in  this  case.  Nor  is  Inerarity  liable 
to  any  imputations  of  collusion  or  improper  conduct  in  the  matter. 
He  was  bound  to  transfer  his  title  to  the  heirs  on  payment  of  his 
debt.  And  when  their  releases  to  Kitchen  were  produced,  by  which 
he  appeared  to  be  substituted  to  their  rights,  Inerarity,  who  was 
ignorant  of  the  means  used  to  obtain  them,  might  justly  believe  that 
he  was  bound  to  convey  to  him.  He  did  so,  after  consisdting  counsel, 
and  after  a  decree  in  equity.  Such  a  decree  would  be  made  as  a 
matter  of  course.  But  its  effect  would  only  be  to  substitute  Kitchen 
or  Kennedy  to  the  rights  of  Inerarity.  The  title  would  be  still  sub- 
ject to  the  trust  for  CoUins's  heirs,  and  unless  their  title  was  vested 
in  Kennedy  by  these  releases,  he  held  the  land  still  subject  to  their 
rights.  But  when  the  releases  to  the  heirs  are  set  aside,  Kennedy  is 
entitled  to  recover  the  money  paid  to  Inerarity,  as  there  is  no  allega- 
tion that  the  debt  claimed  by  Forbes  and  Co.  against  CoUins's  estate 
was  not  justly  due. 

But  before  leaving  this  part  of  the  case,  it  will  be  proper  to  notice 
an  objection  urged  with  some  plausibility  in  the  argument.  The 
record  exhibits  much  contradictory  testimony  as  to  the  value  of  this 
property  at  the  time  the  releases  were  executed,  and  it  has  been  con- 
tended that  Kennedy  paid  the  full  value  for  it,  being  altogether  over 
$4,000.  After  such  a  length  of  time,  it  may  be  expected  that  the 
estimates  of  witnesses  from  recollection  will  differ  widely.  But 
when  we  look  at  the  public  assessments,  and  the  sales  of 
[  *  187  ]  contiguous  property  about  the  *same  time,  which  are  the 
best  tests,  it  would  seem  that  the  boast  of  Joshua  Kennedy 
himself,  that  "  he  had  bought  for  $4,000,  property  worth  |40,000," 
was  not  an  exaggeration  of  the  truth.  But  assuming  the  true  value 
to  have  been  one  half  that  sum,  and  taking  into  consideration  the 
facts  and  circumstances  already  stated,  we  think  the  circuit  court  was 
fully  justified  in  setting  aside  these  conveyances,  and  decreeing  that 
the  defendants  should  account 

7.  The  absence  of  the  complainant  from  the  State,  and  the  late 
discovery  of  the  firaud,  ftdly  account  for  the  delay  and  apparent  laches 
in  prosecuting  his  dcdm,  which  have  been  objected  to,  on  the  argu- 
ment. 

The  decree  <of  the  court  below  is  therefore  affirmed,  but  with  this 
addition :  ''  that  the  master,  in  taking  the  account  of  rents,  profits, 
sales,  &c.,  shall  allow  to  the  defendants  the  sum  paid  to  James  Iner^ 
arity  for  his  claim  against  the  estate  of  Joseph  Collins." 

22  H.  246. 
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Shbbburne  Sears,  Plaintiff  in  Error,  v.  Jobbph  R.  Eastbubn. 

10  H.  187. 

The  process  act  of  1828,  (4  Stats,  at  Laige,  278,)  adopted  an  action  of  trespass  to  try  titles  to 
land  in  Alabama,  which  existed  by  a  law  of  tliat  State  when  that  act  was  passed. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Alabama.     The  case  is  stated  in  the  opinion  of  the  court. 

Sewall^  for  the  plaintifil 

No  counsel  contrd. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  189  ] 

The  point  of  this  case  is  a  narrow  one,  and  concerns  only 
the  practice  in  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Alabama. 

It  appears  that  in  1821  an  act  was  passed  by  the  legislature  of  that 
State  to  abolish  fictitious  proceedings  in  ejectment;  and  to  substitute 
in  their  place  the  action  of  trespass,  for  the  purpose  of  trying  the  title 
to  lands  and  recovering  the  possession. 

In  the  case  before  us,  an  action  of  trespass  was  brought  by  the 
plaintiff  in  error  against  the  defendant,  for  the  purpose  of  recovering 
a  certain  parcel  of  land  to  which  he  claimed  titie.  The  writ  was  in- 
dorsed in  the  manner  required  by  the  statute  of  Alabama ;  and  the 
declaration  was  in  the  usual  form  of  an  action  of  trespass.  There 
does  not  appear  to  have  been  either  plea  or  demurrer  put  in  by  the 
defendant,  nor  any  issue  of  fact  or  law  joined  between  the  parties. 
But  the  defendant  by  his  counsel  moved  the  court  to  dismiss  the  suit, 
upon  the  ground  that  the  law  of  the  State  was  not  in  force  in  the 
circuit  court  of  the  United  States ;  and  the  district  judge  then  hold- 
ing the  circuit  court,  being  of  that  opinion,  dismissed  the  suit,  and 
gave  judgment  in  favor  of  the  defendant  for  his  costs. 

This  decision  is  evidentiy  erroneous.  The  act  of  May,  1828, 4  Stats. 
at  Liarge,  278,  in  express  terms,  directs  that  the  forms  and  modes  of 
proceeding  in  the  courts  of  the  United  States,  in  suits  at  common 
law  in  the  States  admitted  into  the  Union  since  1789,  shall  be  the 
same  with  those  of  the  highest  court  of  original  jurisdiction  in  the 
State.  Alabama  is  one  of  the  States  admitted  since  1789;  and  the 
act  of  congress,  therefore,  makes  it  obligatory  upon  the  courts  of  the 
United  States  to  conform  in  their  mode  of  proceeding  to  the  law  of 
the  State.  The  law  of  the  State  of  itself,  undoubtedly,  was  not 
obligatory  upon  the  courts  of  the  United  States.  But  it  is  made  so 
by  the  act  of  congress. 

The  judgment  of  the  circuit  court  must  therefore  be  reversed,  with 
costs. 
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W,i.M^;  E.  WooDat«-,,  Plaintiff  in  Error,  v.  Prkdebio.  W. 

Trapnall. 

10  H.  190. 

Iq  November,  1836,  the  legislature  of  Arkansas  chartered  a  banking  corporation,  of  which 
the  State  was  to  be  the  sole  stockholder,  and  the  38th  section  of  its  charter  provided  ^  that 
the  bills  and  notes  of  said  institution  shall  be  received  in  all  payments  of  debts  due  to  tlie 
State  of  Arkansas ; "  held,  that  this  constituted  a  contract  with  the  holders  of  such  bilk, 
to  receive  the  same  in  payment  of  state  dues,  the  obligation  of  which  was  impaired,  b/  m 
law  passed  in  1845,  repealing  that  clause  in  the  charter. 

The  case  is  stated  in  the  opinion  of  the  court 

Laivrenee  and  Johnson^  for  the  plaintifil 
S^bastiany  contra. 

[  *  203  ]      *  AFLban,  J.,  delivered  the  opinion  of  the  court 

This  case  is  before  us  on  a  writ  of  error  to  the  supreme 
eourt  of  Arkansas. 

An  action  was  brought  by  the  State  of  Arkansas,  in  the  Pulaski 
circuit  court,  against  the  plaintiff  in  error,  and  his  sureties,  Chester 
Ashley  and  others,  upon  his  official  bond  as  late  treasurer  of  state, 
for  the  recovery  of  a  certain  sum  of  money  alleged  to  have  been  re- 
ceived by  him,  as  treasurer,  between  the  27th  day  of  October,  1836, 
and  the  26th  day  of  December,  1838.  And  a  judgment  was  recov- 
ered against  him  and  his  securities,  on  the  13th  of  June, 
[  *  204  ]  1845,  for  $3,359.22  *  and  costs.  An  execution  having  been 
issued  on  the  judgment,  on  the  24th  of  February,  1847, 
the  plaintiff  tendered  to  the  defendant  in  error,  who  prosecuted  the 
suit  as  attorney-general,  the  full  amount  of  the  judgment,  interest, 
and  costs,  in  the  notes  of  the  Bank  of  the  State  of  Arkansas,  which 
were  refused. 

The  above  facts  being  stated  in  a  petition  to  the  supreme  court  of 
Arkansas  on  the  25th  of  February,  1847,  an  alternative  mandaimm 
was  issued  to  Trapnall,  the  defendant  in  eiror,  to  receive  the  bank- 
notes in  satisfaction  of  the  judgment,  or  show  cause  why  he  shall 
refuse  to  do  so. 

On  the  return  of  the  mandamus^  the  defendant  admitted  the  judg^ 
ment  and  tender  of  the  notes ;  but  alleged  that  he  was  not  authorized 
to  receive  them  in  satisfaction  of  the  judgment,  because  the  twenty- 
eighth  section  of  the  bank  charter,  under  which  alone  the  plaintiff  could 
daim  a  right  so  to  satisfy  the  judgment,  was  repealed  by  an  act  of 
the  legiiilature,  approved  January  10, 1845. 

It  was  agreed  by  the  parties,  that  the  record  of  the  judgment  should 
be  made  a  part  of  the  proceeding ;  that  the  defendant  was  the  proper 
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officer  by  law  to  receive  satisfaction  of  the  judgment ;  that  the  notes 
tendered  were  issued  by  the  bank  prior  to  the  year  1840,  and  that 
down  to  the  year  1845  the  notes  of  the  bank  were  received  and  paid 
out  by  the  State,  in  discharge  of  all  public  dues ;  that  the  bank  contin* 
nes  to  exist  with  all  its  corporate  functions. 

The  court  were  of  opinion,  that  the  return  of  the  defendant  showed 
a  sufficient  cause  for  a  refusal  to  obey  the  mandate  of  the  writ,  and 
gave  judgment  accordingly. 

The  twenty-eighth  section  of  the  bank  charter,  which  was  repealed 
by  the  act  of  1845,  provided  ^  that  the  bills  and  notes  of  said  insti- 
tution shall  be  received  in  all  payments  of  debts  due  to  the  State  of 
Arkansas."  And  the  question  raised  for  consideration  and  decision 
is,  whether  the  repeal  of  this  section  brings  the  case  within  the  consti« 
tution  of  the  United  States,  which  prohibits  a  State  from  impairing 
the  obligations  of  a  contract. 

The  bank  charter  was  passed  on  the  2d  of  November,  1836,  ^^  with 
a  capital  of  one  million  of  dollars,  to  be  raised  by  a  sale  of  the  bonds 
of  the  State,  loans,  or  negotiations,  together  with  such  other  funds  as 
may  now  or  hereafter  belong  to,  or  be  placed  under  the  control  and 
direction  of,  the  State ; "  the  principal  bank  to  be  located  at  the  city 
of  Little  Bock,  and  its  concerns  to  be  conducted  by  a  president  and 
twelve  directors,  to  be  appointed  by  a  joint  vote  of  the  general  as- 
sembly.  Branches  were  required  to  be  established,  the  presidents  and 
directors  whereof  were  to  be  elected  in  the  same  manner. 

*  The  president  and  directors  were  to  have  a  common  seal,  [  *  205  ] 
were  authorized  to  deal  in  bullion,  gold,  silver,  &c.,  pur- 
chase real  property,  erect  buildings,  &c.,  issue  notes,  make  loans  at 
eight  per  cent,  on  indorsed  paper,  or  on  mortgages,  within  the  State ;  a 
general  board  was  constitute,  who  were  to  make  report  of  the  condi- 
tion of  the  bank  annually,  to  the  legislature,  and  perform  other  du- 
ties ;  and  any  debtor  to  the  bank,  <<  as  maker  or  indorser  of  any  note, 
bill,  or  bond,  expressly  made  negotiable  and  payable  at  the  bank,  who 
delays  payment,"  should  have  a  judgment  entered  against  him  on  a 
notice  of  thirty  days. 

Some  doubt  has  been  suggested,  whether  the  notes  of  this  bank 
were  not  bills  of  credit  within  the  prohibition  of  the  constitution. 
We  think  they  cannot  be  so  held,  consistentiy  with  the  view  taken  by 
this  court  in  the  case  of  Briscoe  v.  The  Bank  of  the  Commonwealth 
of  Kentucky,  11  Pet.  311.  It  was  there  said,  that,  <<  to  constitute  a 
bill  of  credit  within  the  constitution,  it  must  be  issued  by  a  State,  on 
the  faith  of  the  State,  and  be  designed  to  circulate  as  money.  It 
must  be  a  paper  which  circulates  on  the  credit  of  the  State,  and  ia 
BO  received  and  used  in  the  ordinary  business  of  life." 
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The  bills  of  this  bank  are  not  made  payable  by  the  State.  A  cap- 
ital is  provided  for  their  redemption,  and  the  general  management  of 
the  bank,  under  the  charter,  is  committed  to  the  president  and  direc- 
tors, as  in  ordinary  banking  associations.  They  may,  in  a  smnmary 
manner,  obtain  judgments  against  their  debtors.  And  although  the 
directors  are  not  expressly  made  liable  to  be  sued,  yet  it  is  not  doubted 
that  they  may  be  held  legally  responsible  for  an  abuse  of  the  trust 
confided  to  them. 

The  entire  stock  of  the  bank  is  owned  by  the  State.  It  furnishes 
ihe  capital  and  receives  the  profits.  And,  in  addition  to  the  credit 
given  to  the  notes  of  the  bank  by  the  capital  provided,  the  State  de- 
clares in  the  charter,  they  shall  be  received  in  all  payments  of  debts 
due  to  it.  Is  this  a  contract  ?  A  contract  is  defined  to  be  an  agree- 
ment between  competent  persons,  to  do  or  not  to  do  a  certain  thing. 
The  undertaking  on  the  part  of  the  State  is,  to  receive  the  notes  of 
the  bank  in  payment  from  its  debtors.  This  comes  within  the  defi- 
nition of  a  contract  It  is  a  contract  founded  upon  a  good  and  val- 
uable consideration ;  a  consideration  beneficial  to  the  State,  as  its 
profits  are  increased  by  sustaining  the  credit,  and  consequently  ex- 
tending the  circulation,  of  the  paper  of  the  bank. 

With  whom  was  this  contract  made  ?  We  answer,  with  the  hold- 
ers of  the  paper  of  the  bank.  The  notes  are  made  payable  to  bearer ; 
consequently,  every  bond  fide  holder  has  a  right,  under  the  twenty- 
eighth  section,  to  pay  to  the  State  any  debt  he  may  owe  it, 
[  *  206  ]  in  the  paper  of  the  bank.  It  is  a  continuing  *  guarantee  by 
the  State,  that  the  notes  shall  be  so  received.  Such  a  con- 
tract would  be  binding  on  an  individual,  and  it  is  not  less  so  on  a 
State. 

That  the  State  had  the  right  to  repeal  the  above  section  may  be 
admitted.  And  the  emissions  of  the  bank  subsequently  are  without 
the  guarantee.  But  the  notes  in  circulation  at  the  time  of  the  repeal 
are  not  affected  by  it.  The  holder  may  still  claim  the  right,  by  the 
force  of  the  contract,  to  discharge  any  debt  he  may  owe  to  the  State 
in  the  notes  thus  issued. 

It  is  argued  that  there  could  have  been  violated  or  impaired  no 
contract  with  the  plaintiff  in  error,  as  it  does  not  appear  he  had  the 
notes  tendered  by  him  in  his  possession  at  thetime  the  twenty-eighth 
section  was  repealed. 

It  is  admitted  that  he  had  the  notes  in  his  possession  at  the  time 
he  made  the  tender,  and  that  they  were  issued  by  the  bank  before  the 
repeal  of  the  section ;  and  nothing  more  than  this  could  be  required. 

The  guarantee  of  the  State,  that  the  notes  of  the  bank  should  be 
received  in  discharge  of  public  dues,  embraced  all  the  bills  issued  by 
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it ;  the  repeal  of  the  guarantee  was  intended,  no  doubt,  to  exclude  aU 
the  notes  of  the  bank  then  in  circulation.  Until  the  repeal  of  the 
twenty-eighth  section,  the  State  continued  to  receive  and  pay  out 
these  notes.  Up  to  that  time,  no  one  doubted  the  obligation  of  the 
State  to  receive  them.  The  law  was  absolute  and  imperative  on  the 
officers  of  the  State.  The  holder  of  the  paper  claimed  the  benefit  of 
this  obligation,  and  it  is  supposed  his  right  could  never  have  been 
questioned.  The  notes  were  payable  to  bearer,  and  the  bearer  was 
the  only  person  who  had  a  right  to  demand  payment  of  the  bank,  or 
to  pay  them  into  the  state  treasury  in  discharge  of  a  debt  The 
guarantee  included  all  the  notes  of  tiie  bank  in  circulation  as  clearly 
as  if  on  the  face  of  every  note  the  words  had  been  engraved :  '^  This 
note  shall  be  received  by  the  State  in  payment  of  debts."  And  that 
the  legislature  could  not  withdraw  this  obligation  from  the  notes  in 
circulation  at  the  time  the  guarantee  was  repealed,  is  a  position  which 
can  require  no  argument.  Any  one  had  a  right  to  receive  them,  and 
to  test  the  constitutionality  of  the  repeal 

Suppose  a  state  legislature  should  pass  a  law  authorizing  the  draw- 
ers of  promissory  notes^  payable  to  bearer,  to  discharge  the  same  by 
the  payment  of  produce.  Would  such  a  law  affect  the  rights  of  the 
bearer?  The  contract  would  stand,  and  the  law  would  be  declared 
void.  A  standing  guarantee  by  a  mercantile  house,  to  receive  in  pay- 
ment of  its  debts  all  notes  drawn  by  a  certain  other  house,  is  valid, 
on  the  ground  that  the  notes  were  taken  on  the  credit  of 
such  guarantee*  It  may  *be  terminated  by  a  notice ;  but  [  * 207  J 
when  so  terminated,  are  not  all  the  notes  good  against  the 
guarantors,  which  were  executed  and  circulated  prior  to  the  notice  ? 
Who  could  commend  the  justice  of  guarantors,  who  should  endeavor 
to  avoid  responsibility,  pn  so  clear  a  principle  ?  Louisville  Man.  Co. 
r.  Welch,  10  How.  461. 

A  State  can  no  more  impair,  by  legislation,  the  obligation  of  its 
own  contracts,  than  it  can  impair  the  obligation  of  the  contracts  of 
individuals.  We  naturally  look  to  the  action  of  a  sovereign  state, 
to  be  characterized  by  a  more  scrupulous  regard  to  justice,  and  a 
higher  morality,  than  belong  to  the  ordinary  transactions  of  individ- 
uals. The  obligation  of  the  State  of  Arkansas  to  receive  the  notes 
of  the  bank,  in  payment  of  its  debts,  is  much  stronger  than  in  the 
above  case  of  individual  guarantee. 

The  bank  belonged  to  the  State,  and  it  realized  the  profits  of  its 
operations.  It  was  conducted  by  the  agents  of  the  State,  under  the 
supervision  of  the  legislature.  By  the  guarantee,  the  notes  of  the  bank, 
for  the  payment  of  debts  to  the  State,  were  equal  to  gold  and  silver* 
This,  to  some  extent,  sustained  their  credit,  and  gave  them  currency. 

TOL.  XVIII.  31 
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Loans  were  made  by  the  bank  on  satisfactory  security.  The  debts 
of  the  bank,  or  a  large  portion  of  them,  may  fairly  be  presumed  to 
have  been  collected.  But  the  means  of  the  bank,  thus  under  the 
control  of  the  State^  became  exhausted.  Whether  this  was  the  result 
of  withdrawing  the  capital  from  the  bank,  by  the  State,  does  not 
appear  upon  the  record.  We  only  know  the  fact,  that  its  funds 
haT«  disappeaired,  leaving,  it  is  said,  a  large  amount  of  its  paper, 
issued  before  the  repeal  of  the  guarantee,  worthless,  in  the  hands  of 
the  citizens  of  the  State. 

The  obligation  of  the  State  to  receive  these  notes  is  denied,  on  the 
ground  that  the  twenty-eighth  section  was  a  general  provision,  liable 
to  be  repealed,  at  any  time,  by  the  legislature.  And  it  is  compared 
to  a  general  provision  to  receive,  for  public  dues,  the  paper  of  banks 
generally,  unconnected  with  the  State.  There  is  no  analogy  in  the 
two  cases.  One  is  a  question  of  public  policy,  influenced  by  consid- 
erations of  general  convenience,  which  every  one  knows  may  be 
changed  at  the  discretion  of  the  legislature.  But  the  other  arises  out 
of  a  contract  incorporated  into  the  charter,  imposing  an  obligation  on 
the  State  to  receive,  in  payment  of  all  debts  due  to  it,  the  paper  of  a 
bank  owned  by  the  State,  and  whose  notes  are  circulated  for  its 
benefit  The  power  of  the  legislature  to  repeal  the  section,  the  stock 
of  the  bank  being  owned  by  the  State,  is  not  controverted ;  but  that 
act  cannot  affect  the  notes  in  circulation  at  the  time  of  the  repeaL 

It  is  objected,  that  this  view  trenches  upon  the  sovereignty  of  the 

State,  in  the  exercise  of  its  taxing  power  and  in  the  regula- 

[  *  208  ]  tion  *of  its  cunency.     We  are  not  aware  that  a  State  has 

power  over  the  currency  further  than  the  right  to  establish 

banks,  to  regulate  or  prohibit  the  circulation,  within  the  State,  of 

foreign  notes,  and  to  determine  in  what  the  public  dues  shaU  be  paid. 

It  is  a  principle  controverted  by  no  one,  Aat,  on  general  questions 
of  policy,  one  legislature  cannot  bind  those  which  shaU  succeed  it; 
but  it  is  equally  true  and  undoubted,  that  a  legislature  may  make  a 
contract  which  shall  bind  those  that  shall  come  after  it. 

The  notes  of  the  bank  in  circulation  at  the  repeal  of  the  twenty- 
eighth  section,  if  made  receivable  by  the  State  in  discharge  of  public 
dues,  may  so  far  resuscitate  them,  as  that,  in  the  course  of  time, 
they  will  find  their  way  into  the  treasury  of  the  State,  wbere  in 
justice  and  by  contract  they  belong.  It  is  presumed  there  will  be 
no  complaint,  as  there  will  be  no  ground  for  any,  by  the  citizens  of 
the  State,  if  these  notes,  now  dead  and  worthless,  should  be  so  far 
revived  as  to  reach  their  appropriate  destination.  And  if,  as  a  con- 
sequence, some  increase  of  luxation  should  be  required  by  the  State, 
itwiU  be  nothing  more  than  is  common  to  all  other  States  that 
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perfonn  their  oantracts.  It  would  be  a  most  unwiae  policy  for  a 
State  to  improve  its  cunency  through  a  violation  of  its  contracts. 
In  such  a  course,  the  loss  of  the  State  would  be  incomparably  greater 
than  its  gain.  Any  argument  in  commendation  of  such  an  action 
by  a  State  cannot  be  otlierwise  considered  than  as  exceedingly  in- 
felicitous and  unjust 

If  these  notes  be  receivable  in  payment  of  public  dues  by  the  State, 
having  been  in  circulation  at  the  time  of  the  repeal  of  the  above 
section,  as  we  think  they  clearly  are,  no  doubt  can  exist  as  to  the 
sufficiency  of  the  tender.  The  law  of  tender  which  avoids  future 
interests  and  costs,  has  no  application  in  this  case.  The  right  to 
make  payment  to  the  State  in  this  paper  arises  out  of  a  continuing 
contract,  which  is  Umited  in  time  by  the  circulation  of  the  notes  to 
be  received.  They  may  be  offered  in  payment  of  debts  due  to  the 
State,  in  its  own  right,  before  or  after  judgment,  and  without  regard 
to  the  cause  of  indebtment 

Whatever  may  be  the  demerits  of  the  plaintiff  in  error,  they  do 
not  affect  the  nature  and  extent  of  the  obligation  of  the  State.  And 
that  obligation  cannot  'be  withdrawn  from  this  paper.  Into  who- 
soever hands  it  shall  come,  it  carries  with  it  the  pledge  of  the  State 
to  receive  it  in  payment  of  its  debts.  In  this  case  the  payment  is 
made  by  the  securities  of  Woodruff,  and  exacted  by  the  State,  to 
whose  organization  and  management  of  the  bank  may  be  attributed 
it&  insolvency.  In  procuring  the  notes  of  the  bank,  these 
securities  had  a  right  to  *  rely,  and  no  doubt  did  rely,  [  *  209  j 
upon  the  guarantee  of  the  State  to  receive  them  in  payment 
of  debts. 

In  sustaining  the  application  for  a  mandanmSj  the  supreme  court 
of  the  State  exercised  jurisdiction  in  the  case.  To  that  court  exclu- 
sively belongs  the  question  of  its  own  jurisdiction.  For  the  reasons 
stat^  the  judgment  of  the  supreme  court  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  to  tiiat  court,  as  it  may  have 
jurisdiction,  in  conformity  to  the  opinion  of  this  court 

Mr.  Justice  Catron,  Mr.  Justice  Daniel,  Mr.  Justice  Nelson^  and 
Mr.  Justice  Grier  dissented. 

OiQER,  J.  With  all  respect  for  my  brethren,  I  feel  constrained  to 
express  my  entire  dissent  from  the  opinion  of  the  majority  of  the 
court)  which  has  just  been  delivered. 

There  is  no  portion  of  the  power  and  jurisdiction  committed  to 
this  court  which  demands  so  much  caution  in  its  exereise,  as  that  of 
declaring  the  legislation  of  a  State  to  be  null  and  void,  because  it 
comes  in  conflict  vnth  the  constitution  of  the  United  States.     And 
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more  especially  should  this  be  the  case  where  one  of  the  States  of 
this  Union  is  really  (though  not  nomincdly)  the  iarue  party  defendant, 
and  is  charged,  not  merely  with  legislation  injuriously  impairing  con- 
tracts between  her  citizens,  but  with  a  direct  and  dishonest  repudia- 
tion of  her  own  solemn  obligations.  Such  is  the  charge  on  which 
the  State  and  people  of  Arkansas  have  been  publicly  arraigned 
before  this  court.  But  it  is  one  I  am  unwilling  to  indorse  or  believe, 
without  other  evidence  than  the  record  before  us  contains.  When  a 
State  is  charged  with  a  repudiation  of  her  contracts,  the  party  making 
it  is  bound  to  show,  beyond  dispute,  that  the  State  has  made  a 
contract;  when,  where,  how,  and  with  whom;  and  not  leave  it  to 
surmise,  strained  inferences,  or  fanciful  construction,  as  to  the  nature 
of  the  obligation,  or  the  parties  to  it. 

Assuming  the  State  of  Arkansas  to  be,  for  the  purposes  of  this 
case,  a  private  corporation,  or  an  individual,  and  bound  by  the  same 
principles  of  law  and  equity  which  affect  other  persons  in  their  inter- 
course with  the  world,  let  us  examine  whether  William  E.  Woodruff^ 
the  plaintiff  below  and  in  error,  has  shown  a  contract  which  entitled 
him  to  the  jemedy  sought,  in  the  supreme  court  of  Arkansas,  and 
which  we  are  now  called  on  to  afford  him.  The  record  shows  thai 
his  bond  was  given  to  the  State  of  Arkansas  on  the  27th  of  October, 
1836,  before  the  act  was  passed  which  incorporated  the  bank  of  the 

State  of  Arkansas.  His  contract,  as  it  appears  on  the  fiace 
[  •  210  ]  of  his  bond,  is  'to  pay  $300,000,  *«  lawful  money  of  the 

United  States,"  subject  to  a  condition  which  is  forfeited 
He  was  treasurer  of  the  State,  and  between  the  date  of  his  bond  and 
the  21st  of  December,  1838,  he  received  large  sums  of  money,  and 
among  others,  the  sum  of  $286,757.49,  in  drafts  from  the  secretary 
of  the  treasury  of  the  United  States.  Of  these  moneys  a  bsdanoe 
remained  in  bis  hands,  which  he  refused  to  pay  over,  and  a  suit  was 
brought  on  his  bond  in  1840 ;  and  on  the  23d  of  January,  1847,  finsd 
judgment  was  recovered  for  the  sum  of  $3,359  and  costs ;  and  an 
execution  having  issued  for  the  same.  Woodruff,  for  the  jfirst  time,  in 
February,  1847,  tendered  to  the  attorney  of  the  State,  not  lawful 
money  of  the  United  States,  which  he  had  contracted  to  pay,  and 
for  which  judgment  was  given  against  him,  but  notes  of  the  State 
Bank  of  Arkansas,  then  and  now  insolvent,  and  the  notes  almost 
worthless.  Woodruff  then  petitioned  the  supreme  court  for  a  maii- 
damus  to  compel  the  attorney  of  the  State  to  receive  these  worthless 
notes,  in  place  of  the  money  he  had  contracted  to  pay,  and  which  he 
was  condemned  by  the  judgment  of  the  court  to  pay  ;  and  because 
of  the  refusal  of  the  supreme  court  of  Arkansas  to  issue  a  peremptory 
numdamus^  he  has  appealed  to  this  court  to  compel  them,  on  the 
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ground  that  the  law  of  the  State  which  forbade  its  officers  to  receive 
payment  of  taxes  and  debts  in  any  thing  but  specie  or  par  funds, 
impaired  the  obligation  of  contracts.  The  28th  section  of  the  act  of 
1836y  incorporating  the  bank,  directed  that  the  bills  and  notes  of  the 
bank  should  ^'  be  received  in  all  payments  of  debts  due  to  the  State 
of  Arkansas.'^  But  another  statute,  passed  in  1845,  enacted,  that 
^  from  and  after  the  4th  of  March,  1845,  nothing  shall  be  received  in 
payment  of  taxes  or  revenue  due  the  State,  but  par  funds  or  treasury 
warrants  of  the  State.'' 

Now,  for  seven  years  and  upwards  after  the  default  of  the  plaintiff 
in  paying  over  money  which  he  had  received,  he  was  permitted  to 
pay  in  notes  of  this  bank,  but  in  all  this  time  he  made  no  tender  of 
payment  in  such  notes.  When  sued  on  his  bond,  he  makes  no  tender 
of  notes,  pleads  no  set-off,  but^  afiier  judgment  of  the  court  that  he 
shall  pay  money,  he  claims  a  right  to  satisfy  the  execution  by  hand- 
ing over  that  which  is  not  money.  K  this  claim  be  not  just,  it  has  at 
least  the  merit  of  novelty,  as  it  is  certainly  without  precedent,  either 
in  the  courts  of  England  or  America. 

Let  us  assume,  for  argument's  sake,  that  every  enactment  of  the 
legislature  of  Arkansas  is  in  the  nature  of  a  contract  or  promise  with 
some  person,  and  cannot  be  repealed,  and  that  the  State  had  guaran- 
teed or  indorsed  every  note  issued  by  the  bank,  or  what  will  make 
the  case  stronger  for  the  plaintiff,  that  his  bond  was  made 
payable  in  the  notes  of  the  State  Bank  *  of  Arkansas.  Is  [  *  211  ] 
he  entitled  to  the  extraordinary  process  now  demanded,  or 
had  he  a  right  to  allege  such  contract  on  the  part  of  the  State  at  this 
stage  of  the  proceedings  ?  If  he  had  not,  and  the  court  below  were 
right  in  refusing  to  issue  the  mandamusj  whether  the  act  of  1845,  was 
void  or  valid,  he  has  no  right  to  call  upon  this  court  tb  reverse  their 
judgment,  because  they  may  have  given  a  wrong  reason  for  it,  and 
unnecessarily  passed  their  opinion  on  the  validity  of  an  act  which  did 
not  affect  the  plaintiff's  case,  or  deprive  him  of  any  right. 

If  a  creditor  gives  public  notice  to  his  debtors  that  he  will  accepl^ 
in  payment  of  his  debts,  wheat,  tobacco,  or  Arkansas  notes,  and  hia 
debtor  for  a  course  of  seven  years  refuses  or  neglects  to  accept  of  the 
offer,  and  tender  payment  in  such  articles,  and  is  afterwards  sued 
upon  his  bond  or  note ;  and  even  after  suit  brought  makes  no  such 
tender,  or  pleads  his  readiness  to  pay  in  such  articles,  and  judgment 
is  obtained  against  him  on  his  bond  for  money  due ;  can  he  after- 
wards ask  a  court  to  allow  him  to  tender  payment  in  any  thing  else 
than  money,  or  have  a  rule  on  the  plaintiff's  attorney  or  a  mandamtn 
to  compel  him  to  accept  notes  of  a  broken  bank,  or  other  specific 
articles,  in  payment  of  an  execution  issued  on  the  judgment  ?  Again 
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if  the  obligation  sued  upon  is  payable  in  specific  articles,  and  no 
tender  of  them  is  made  before  suit  brought,  or  plea  that  the  defend- 
ant is  ready  and  willing  to  pay  according  to  contract,  and  the  court  give 
judgment  against  the  debtor  for  a  certain  sum  of  money,  as  damages 
for  his  breach  of  his  contract,  can  he  afterwards  compd  the  sheriff  or 
the  plaintiff's  attorney  to  accept  specific  axtides  in  satisfaction  of  a 
judgment  and  execution  for  money?  And  again,  if  a  defendant 
hold  notes  drawn  or  indorsed  or  guaranteed  by  the  plaintiff^  he  may 
plead  them  as  a  set-off,  and  obtain  judgment  in  his  favor.  But  if  be 
enter  no  such  plea,  or  demand  no  such  set-off,  and  judgment  is 
entered  against  him  for  the  money  due,  can  he  purchase  i^e  plaintiff's 
notes  after  judgment,  and  ask  the  court  to  compel  tiie  plaintiff's 
attorney  to  accept  them  in  payment  ?  It  does  not  appear,  nor  have 
the  learned  counsel  asserted,  that  such  is  the  peculiar  law  of  Arkan- 
sas, and  it  certainly  is  not  the  law  anywhere  else. 

When  suit  is  broqght  on  a  contract,  it  becomes  merged  in  the 
judgment;  if  the  defendant  claims  a  right  to  pay  it  in  any  thing  else 
than  money,  he  must  plead  it  and  set  it  up  on  the  trial ;  for  the  court, 
on  an  action  for  money,  can  give  judgment  only  for  the  payment  of 
money.  If,  after  trial,  verdict,  and  judgment,  the  plaintiff  on  motion 
could  raise  a  new  question  as  to  set-off,  tender,  or  a  right  to  satisfy 
his  debt  in  some  other  way  thsmby  payment  of  money,  the  judgment 

of  a  court,  instead  of  being  the  end  of  controversy,  would  be 
[  *  212  ]  but  the  beginning  of  litigation.    *  Of  this,  the  present  case 

is  a  most  flagrant  instance.  The  plaintiffii  in  error  were 
sued  on  their  bond  in  1840,  on  an  obligation  to  pay  ^  lawful  money 
of  the  United  States."  They  contested  the  daim  in  court  for  seven 
years,  never  alleged  by  plea  or  otherwise  any  contract  on  the  part  of 
the  State  by  which  they  were  entitied  to  pay  in  any  thing  but  money, 
never  tendered  notes  of  the  Bank  of  Arkansas,  never  alleged  that  the 
State  was  liable  as  guarantor  of  the  notes  of  the  bank,  and  bound  to 
accept  them  as  a  set-off  or  in  payment,  but  after  final  judgment 
affirmed  in  a  court  of  error,  and  execution  issued,  they  commence  a 
new  litigation,  which  has  now  lasted  for  four  years  more. 

If  a  citizen  of  Arkansas  bad  sued  the  defendants  on  their  bond, 
and  thus  had  claimed  the  right  to  tender  payment  of  it  in  any  thing 
else  than  money,  owing  to  some  promise  or  contract  of  the  plaintiff 
to  accept  the  paper  of  a  particular  bank  in  payment  of  his  bond,  no 
lawyer  can  pretend  that  the  defendants  were  not  bound  to  make  their 
defence  on  the  trial,  or  that,  after  judgment  to  pay  money,  any  court 
oas  the  power  to  compel  the  plaintiff  to  accept  any  thing  else.  That 
a  sovereign  State  has  not  the  same  rights  in  a  court  of  justice  that 
are  granted  to  her  humblest  citizens,  is  a  doctrine  that  I  have  not 
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heard  advanced,  and  do  not  feel  bound  to  disprove.  And  yet,  if  the 
supreme  court  of  Arkansas  had  issued  the  peremptory  mandamus 
asked  by  plaintiff,  they  would  have  assumed  a  power  over  the  sove- 
reign state  which  the  law  would  not  allow  them  to  exercise  over  any 
of  ber  citizens.  The  constitution  of  the  United  States  forbids  any 
State  '^  to  make  any  thing  but  gold  and  silver  a  tender  in  payment 
.  of  debts ; "  yet  it  is  claimed  that  this  court  has  the  power  to  compel 
a  State  to  accept  payment  of  a  judgment  for  $3,000  lawful  money 
of  the  United  States,  in  worthless  p^per  of  a  broken  bank ;  or  in 
other  words,  in  a  collateral  proceeding  to  set  aside  and  reverse  the 
judgment  of  the  court  condemning  the  defendants  to  pay  money, 
and  let  them  into  a  defence  on  some  alleged  contract  of  the  defend- 
ant to  guarantee  the  notes  of  a  certain  bank,  or  to  accept  payment  in 
something  else  than  money ;  and  thus  try  tiie  defence  after  judg- 
ment. If  courts  of  justice  have  such  a  power,  it  would  seem  that 
this  is  the  first  instance  in  which  they  have  been  called  upon  to  exer* 
cise  it,  as  the  books  of  reports  can  furnish  no  precedent  of  such  a 
proceeding. 

Thus  far  I  have  considered  this  case  on  the  assumption,  that  the 
State  of  Arkansas,  by  her  direction  to  her  officers  to  receive  payment 
of  debts  due  to  her  in  the  notes  of  the  bank,  have  become  the  guaran- 
tees and  indorsers  of  such  notes,  and  have  thereby  devested  tiiem- 
selves  of  all  power  to  lay  and  collect  taxes  payable  in  any 
other  medium  or  currency  than  notes  *  of  the  bank,  and  [  *  213  ] 
irrevocably  made  them  a  sufficient  tender  to  her  for  all  debts 
due,  and  shown,  as  I  think,  that  the  court  below  were  justifiable  in 
refusing  to  the  plaintifi*  the  writ  prayed  for  in  his  petition.  Let  us 
now  inquire  whether  there  is  any  such  contract  between  the  parties 
in  this  case,  which  has  been  impaired  by  the  legislation  of  the  State. 
For  it  is  well  settled,  that  the  plaintiffs  have  no  right  to  invoke  the 
aid  of  this  court,  to  exercise  the  high  power  intrusted  to  them,  of 
deciding  on  the  validity  of  state  legislation,  unless  some  rights  vested 
in  them  by  contract  vidth  the  State,  or  some  other  person,  have  been 
impaired  or  destroyed  thereby.  I  admit  that  if  the  defendant,  as 
treasurer  of  the  State,  had  received  debts  or  taxes  due  the  State  in 
the  notes  of  the  bank  before  the  repeal  of  this  law  directing  him  to 
receive  them,  it  would  be  a  gross  violation  of  their  contract  to  refuse 
to  receive  firom  him  such  currency  or  speoifio  articles  as  he  had 
received  in  pursuance  of  law.  But  that  is  not  the  case  before  us. 
On  the  contrary,  the  bond  given  by  the  plaintiff  was  antecedent  to 
the  incorporation  of  the  bank ;  their  contract  with  the  State  was  to 
pay  ^^  lawful  money  of  the  United  States,"  and  the  subsequent  act 
cannot  be  said  to  be  incorporated  in  it,  or  make  a  part  of  their  con* 
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txact  The  treasurer  received  for  the  use  of  the  State,  money,  not 
notes  of  the  bank,  as  the  record  shows.  They  do  not  pretend  that 
after  the  passage  of  the  act,  or  even  after  its  repeal  up  to  the  time 
that  judgment  was  obtained  against  them,  they  ever  held  a  dollar  of 
these  bank-notes,  or  ever  tendered  a  payment  of  their  debt  in  them. 
Where,  then,  is  the  contract  with  these  plaintiffs,  or  how  has  it  been 
unpaired  ?  If  other  persons  have  received  these  notes  on  the  faith  of 
their  guarantee  by  the  State,  and  their  value  has  been  diminished  or 
destroyed  by  the  refusal  of  the  State  to  receive  them  in  payment  of 
their  dues,  what  right  have  the  plaintifis  to  complain,  or  to  come  to 
this  court  for  aid  ?  Who  is  attempting  to  commit  a  £raud,  or  deny 
the  obligation  of  their  contracts,  the  State  of  Arkansas,  or  the  plains 
tif&  themselves  ?  For  seven  years  after  this  balance  was  due  from 
the  treasurer,  (from  1838  till  1845,)  he  was  permitted  to  pay  it  in 
notes  of  the  bank ;  but  he  refused  to  accept  the  offer.  The  bank 
becomes  insolvent,  the  offer  to  receive  payment  in  its  worthless  paper 
is  withdrawn.  And  two  years  afterwards,  and  after  the  plaintiffs  are 
condemned  to  pay  their  debt  according  to  their  covenant,  in  lawful 
money  of  the  United  States,  after  an  execution  has  issued  to  compel 
a  compliance  with  the  judgment  of  the  court,  they  ask  this  court  to 
annul  their  contract  and  the  judgment  of  the  supreme  court  of 
Arkansas,  that  tiiey  may  pay  their  debt  in  depreciated  paper  bought 

up  for  the  purpose.  It  seems  to  me,  that  if  the  charge  of 
[  *  214  ]  *  fraudulent  disregard  of  their   contract  be   imputable  to 

either  of  the  parties  in  the  argument,  so  far  as  it  affects  the 
contract  between  them,  it  is  not  the  State  which  is  justly  liable  to  it, 
but  the  plaintiffs.  The  repeal  of  the  28th  section  of  the  act  incorpo- 
rating the  bank,  if  it  impaired  the  obligation  of  a  contract  with  any 
person,  certainly  did  not  add  to  or  change  the  obligation  given  by 
the  plaintiffs,  or  impair  it  any  respect  If  it  was  a  contract  at  all,  it 
was  with  the  corporation.  So  far  as  it  affected  the  plaintiffs,  it  was 
a  gratuitous  offer  and  direction  or  permission  to  the  treasurer  to 
receive,  accept,  and  pay  over  debts  due  the  State  in  a  specific  article 
not  money,  nor  a  legal  tender  as  such.  There  is  no  complaint  that 
the  State  ever  refused  to  receive  from  the  treasurer  taxes  or  debts 
received  by  him  in  this  currency,  under  this  permission  or  direction 
of  the  act.  For  the  seven  years  that  he  was  permitted  to  pay  lus 
own  debt  in  that  medium,  he  refused  to  accept  of  the  offer.  If  a 
wesdthy  creditor,  for  the  purpose  of  sustaining  the  credit  of  a  parties 
ular  bank,  publishes  to  the  World  that,  if  his  debtors  will  pay  him  in 
notes  of  that  bank,  he  will  accept  them,  and  after  the  bank  /ails,  gives 
notice  that  he  will  no  longer  receive  them,  can  a  debtor  who  for  seven 
years  has  refrised  to  accept  this  offer,  and  pay  his  debts  in  the  man- 
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Ber  proposed,  allege  that  this  is  a  contract  binding  on  the  creditor  for- 
ever ?  Can  he  allege  that  this  offer  to  receive  payment  in  a  specific 
article,  unaccepted  by  him,  has  changed  the  nature  of  his  bond,  and 
that  a  demand  of  payment  according  to  the  letter  of  his  obligation 
impairs  any  contract  between  them  ?  Such  a  doctrine  as  regards  the 
contracts  of  individuals  has  never  been  advanced  in  a  court  of  justice. 
And  why  a  different  rule  should  be  applied  to  contracts  when  a 
sovereign  State  is  one  of  the  parties,  has  certainly  not  been  explained 
It  needs  no  argument  to  demonstrate  that  a  contract  must  have  at 
least  two  parties,  and  that  all  laws  made  by  a  sovereign  State  are 
not  necessarily  contracts,  and  therefore  irrevocable.  The  act  of  the 
legislature  of  Arkansas  under  consideration  is  entitled :  <<  An  act  to 
incorporate  the  Bank  of  the  State  of  Arkansas."  It  creates  a  corpo- 
ration and  confers  certain  powers  and  privileges  upon  it.  So  far  as 
it  does  this,  as  has  been  decided  by  this  court,  the  act  may  be  consid* 
ered  in  the  nature  of  a  contract,  and  that  these  powers  and  privileges 
cannot  be  annulled  or  withdrawn,  without  the  consent  of  the  artificial 
power  thus  created,  or  the  individuals  for  whose  benefit  the  firanchise 
was  granted  It  is  true,  also,  that  when  a  law  is  in  the  nature  of  a 
contract  or  grant,  and  absolute  rights  have  vested  under 
that  contract,  a  repeal  of  the  law  cannot  devest  *  those  [  *  315  ] 
rights.  But  the  plaintiffs  in  this  case  are  not  corporators, 
or  stockholders  in  the  bank ;  they  hold  no  franchise,  powers,  or  privi- 
leges, under  the  act  of  incorporation ;  they  are  no  pajrties  to  the  con- 
tracts, nor  have  they  any  vested  rights  under  it,  which  have  been 
impaired  by  the  repeal  of  the  28th  section.  K  the  corporation,  or 
those  who  claim  the  franchises  and  powers  gmnted  to  it,  do  not  com- 
plain  of  an  infringement  of  their  contract,  no  other  person  can.  As 
to  them,  it  is  a  mere  speculative  question,  which  this  court  is  not 
bound  to  decide.  So  far  as  it  affected  the  plaintiffs,  the  28th  section 
was  but  a  gratuitous  offer  to  accept  notes  in  place  of  gold  and  silver, 
if  they  would  pay  their  debt,  a  mere  license  at  the  pleasure  of  the 
State  if  not  accepted  by  them.  To  call  it  a  grant,  or  vested  right 
under  a  contract,  seems  to  me  a  perversion  and  abuse  of  terms.  But 
admitting  that  the  directions  given  in  this  act  to  her  public  officers  to 
deposit  the  funds  of  the  State  in  this  bank,  and  receive  its  paper  in 
payment  of  its  debts,  constituted  a  part  of  the  contract  with  the  cor- 
poration, and  could  not  be  repealed,  did  it  bind  the  State  after  the 
corporation  ceased  to  perform  the  functions  and  duties  imposed  upon 
it  ?  If  a  State  creates  a  banking  corporation  with  a  certain  capital, 
and  requires  it  to  pay  its  notes  in  specie  on  demand,  and  agrees  to 
make  it  a  depositai^,  and  use  and  receive  its  notes  as  cash,  is  the 
State  bound  by  its  contract  to  do  so,  when  the  corporation  fails  or 
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refuses  to  fulfil  the  duties  and  purp9ses  of  its  creation  ?  If  such  be 
the  case,  it  is  certainly  a  one-sided  contract ;  there  is  no  mutuality  in 
it.  Does  it  make  any  difference  in  the  case,  also,  whether  the  stock 
of  the  corporation  is  Airnished  by  the  State  or  indi\ddnals  ?  In  neither 
case  are  the  stockholders  individually  liable  for  the  mismanagement 
or  defaults  of  the  corporation,  unless  previously  made  so  by  the  act 
of  incorporation.  The  State  of  Arkansas  furnished  $1,000,000  as  the 
stock  upon  which  this  banking  corporation  was  to  issue  notes  and 
discount  paper.  She  has  nowhere  agreed  to  guarantee  the  solvency 
of  the  bank,  or  be  liable  for  its  issues.  If  individuals  had  furnished 
the  stock,  they  would  not  be  personally  liable  for  its  debts.  If  the 
stockholders  had  all  made  deposits  of  their  money  in  the  bank,  and 
received  interest  on  long  deposits,  and  received  its  notes  as  gold  and 
silver,  it  would  not  have  amounted  to  a  contract  with  the  public,  or 
noteholders,  or  any  body  else,  that  they  should  continue  to  deposit 
their  money  or  receive  its  notes  in  payment  of  debts  after  the  bank 
became  insolvent  and  its  notes  worthless.  The  most  refined  legal 
astutia  has  thus  far  been  unable  to  discover  in  such  conduct  of  indi- 
viduals, an  implied  promise  to  receive  broken  bank  notes  in 
[  *  216  ]  payment  of  debts,  or  a  liability  to  the  *  noteholders,  because 
their  conduct  had  given  credit  to  the  bank.  But  it  seems 
there  is  a  more  stringent  rule  of  morality  with  regard  to  sovereign 
States  and  their  contracts.  In  their  case,  under  some  fiction  of  the 
law,  without  regard  to  the  fact  or  their  actual  undertaking,  there  has 
been  discovered  an  implied  contract  running  with  the  paper,  like  a 
covenant  running  with  land,  which  renders  them  liable  for  ail  the 
issues  of  the  bank,  into  whosoever  hands  it  may  come,  and  forever 
disables  them  to  lay  or  collect  a  tax,  or  pay  a  debt,  till  they  have 
lifted  and  paid  every  note  of  the  broken  bank  in  which  they  w&te 
stockholders,  although  they  never  directly  pledged  the  faith  of  the 
State,  or  agreed  to  be  liable  for  a  single  dollar  issued  by  the  bank. 
If  individuals  had  furnished  the  $1,000,000  capital  under  an  act  of 
incorporation  which  did  not  make  the  stockholders  personally  Uable, 
every  person  who  received  the  notes  would  do  it  on  the  credit  of  the 
capital  paid  in.  Why  it  should  not  be  the  same  case  when  a  State 
furnished  the  capital,  I  am  unable  to  perceive.  Nor  can  I  comprehend 
how  a  direction  by  a  State  to  its  officers  to  make  deposits  in  a  bank, 
and  receive  its  notes  in  payment  of  debts,  amounts  per  $e  to  a,  con* 
tract  running  with  the  notes,  which  binds  the  State  to  receive  them 
forever,  whether  the  corporation  be  solvent  or  insolvent,  dead  or  alive. 
But  the  liability  of  the  State  for  these  issues  is  argued  and  attempted 
to  be  proved  by  another  legal  fiction ;  namely,  that  the  State  is  the 
bank,  and  the  bank  is  the  State.     And  why  7     Because  she  created 
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the  corporation  ?  No  ;  for  that  would  make  her  liable  for  the  pap^ 
of  every  corporation  created  by  the  legislature. 

It  is,  then,  because  she  is  owner  of  the  stock,  receives  the  profits, 
makes  the  bank  her  depositary,  and  gives  credit  to  its  notes  by  orders 
ing  them  to  be  received  in  payment  of  her  debts.  And  it  is  from 
this  doctrine  of  identity  that  this  contract  of  guarantee,  running  with 
the  paper,  has  been  inferred,  or  rather  imputed  to  the  State.  If  the 
same  identity  exists  when  individuals  stand  in  the  same  relation  to  a 
corporation,  and  the  same  contract  of  guarantee  be  imputed  to  them, 
(and  I  can  see  no  reason  why  it  should  not,)  it  is  strange  that  no 
traces  of  the  doctrine  can  be  foimd  in  our  books  of  reports. 

But  there  are  certain  inferences  which  necessaxily  follow  as  corol- 
laries from  this  decision  in  this  case,  and  certain  doctrines  for  which 
it  may  be  quoted  as  a  precedent,  (although  not  directly  asserted,) 
that  confirm  me  in  refosing  my  assent  to  it. 

1.  That  if  the  same  rules  of  law  for  the  interpretation  of  contracts, 
and  the  rights  of  the  parties  to  them,  affect  all  persons,  whether  nat* 
ural  or  artificial,  the  individual  and  the  sovereign  State,  it 

may  fairly  be  inferred  hereafter,  that,  when  a  bond  or  *  note,  [  *  217  ] 
payable  in  specific  articles,  is  sued  upon,  the  defendant  is 
not  bound  either  to  tender  them,  or  plead  a  tender,  but,  affcer  judg- 
ment for  a  sum  of  money,  he  may  make  payment  to  the  sheriff  of 
the  execution  in  specific  articles,  and  not  in  money. 

2.  That,  after  a  court  has  solemnly  adjudged  that  the  defendant 
shall  pay  to  the  plaintiff  a  certain  sum  of  money,  they  can  compel 
him  to  receive  in  lieu  of  it  worthless  rags. 

3.  That  a  defendant,  who  has  been  condemned  by  the  judgment 
of  a  court  to  pay  to  the  plaintiff  a  sum  of  money,  may  buy  up  notes 
drawn  or  indorsed  by  the  plaintiff',  and  by  mandamus  or  rule  of  court 
compel  the  plaintiff's  attorney  to  accept  them  in  payment. 

4.  K  these  consequences  are  not  legitimately  to  be  inferred  from 
this  judgment,  then  it  necessarily  follows  that  this  court  exercise  a 
controlling  power  over  sovereign  States,  and  judgments  obtained 
by  them,  which  they  cannot  exercise  over  the  humblest  individual  or 
petty  corporation. 

5.  That  this  court  has  the  power  to  compel  any  State  of  this 
Union,  who  repudiates  her  debts,  to  pay  them,  because  such  refusal 
or  repudiation  impsiirs  the  obligation  of  her  contracts. 

6.  That  so  long  as  any  portion  of  the  three  millions  of  dollars  of 
notes  issued  by  this  bank  before  1845  remains  unpaid,  the  State  of 
Arkansas  cannot  collect  a  dollar  of  taxes  from  her  citizens  in  law- 
ful money. 

7.  That  the  courts  have  a  right  to  compel  a  State  to  pay  bank 
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notes   guaranteed  by  them,  before  and  in  preference  of  all  other 
debts. 

8.  That  the  collectors  of  taxes,  so  long  as  any  of  this  issue  of 
bank-notes  can  be  found,  may  buy  them  up  at  the  rate  of  one  dollar 
for  ten  or  a  hundred,  and  have  the  assistance  of  the  court  to  compel 
the  State  to  receive  them  at  par,  even  where  the  collector  has 
received  gold  and  silver. 

9.  That  when  a  State,  a  corporation,  or  an  individual  publish  to 
the  world  their  willingness  to  accept  payment  of  their  debts  in  the 
issues  of  a  bank,  it  amounts  to  a  contract,  by  implication,  with  the 
public,  and  each  individual  composing  it,  to  guarantee  the  notes 
issued  by  said  bank,  and  that  this  contract  runs  with,  and  is  attached 
to  said  notes,  in  the  hands  of  the  bearer,  provided  the  notes  were 
issued  before  such  offer  is  withdrawn. 

As  I  cannot  assent  to  any  one  of  these  propositions,  and  as  I 
believe  they  are  legitimate  deductions  firom  the  decision  of  the  coorti 
/  beg  leave  to  express  my  dissent  firom  it 

[  *218  ]      *  Catron,  J.     I  concur  in  the  dissenting  opinion  just  de- 
livered by  my  brother  Grier. 

Daniel,  J.  I  dissent  from  the  decision  of  the  court  in  this  case, 
and  entirely  concur  in  the  argaments  and  conclusions  expressed  in 
the  opinion  delivered  by  my  brother  Grier. 

10  H.  218;  17  H.  487 ;  2  Wal.  10. 


John  W.  Paup,  Jambs  Trigg,  and  Richard  Prior,  Plaintiffi  in 
Error,  u*  Thomas  S.  Drew,  as  Governor  of  the  State  of  Arkansasi 
and  Successor  of  Archibald  Yell,  deceased. 

10  H.  218. 

Thedecirion  in  the  next  preceding  case,  held  inapplicable  to  a  case  where  the  debt  doe  to  the 
State  was  expressly  made  payable  "  in  specie,  or  its  equivalent." 

The  case  is  stated  in  the  opinion  of  the  court. 
Lavrrence  and  Johnson,  for  the  plaintifil 
SebcmticMy  contr^. 

[  •  221  J      •  M'Lban,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  ArkansaSf 
under  the  25th  section  of  the  judiciary  act  of  1789.^ 

*  1  Stats,  at  Large,  85. 
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A  judgment  was  rendered  in  the  Pulaski  circuit  court,  against  the 
plainti£&  in  error,  on  the  23d  of  December,  1847,  for  six  thousand 
one  hundred  and  nineteen  dollars  and  costs,  on  bonds  payable  at  dif- 
ferent times,  given  for  the  purchase  of  a  part  of  certain  lands  granted 
to  the  State  by  congress,  for  the  support  of  a  seminary,  and  which 
lands  were  sold  by  the  goyemor,  as  the  agent  of  the  State,  under  the 
authority  of  the  general  assembly.  The  bonds  were  made  payable 
and  negotiable  at  the  State  Bank  of  Arkansas,  ^  in  specie  or  its 
equivalent" 

The  defendants  pleaded  a  tender  in  the  notes  of  the  State  Bank 
of  Arkansas,  and  relied  upon,  the  28th  section  of  the  charter  of  the 
bank,  which  provided  ^'  that  the  bills  and  notes  of  said  institution 
shall  be  received  in  all  payments  of  debts  due  to  the  State  of  Ar- 
kansas ; "  that  the  notes  of  the  bank  tendered  were  issued  while  this 
section  was  in  full  force,  and  which  constituted  a  contract  to  receive 
them  in  payment  of  debts  by  the  State,  which  the  State  could 
not  repudiate,  &c 

There  was  a  demurrer  to  the  plea,  which  was  sustained  by  the 
court  The  case  was  submitted  to  a  jury,  whose  verdict  was  for 
the  plaintii!^  on  which  a  judgment  was  entered.  A  writ  of  error  was 
prosecuted  to  the  supreme  court  of  Arkansas,  on  which  the  judgment 
of  the  circuit  court  was  affin^ed. 

By  the  act  of  the  2d  of  March,  1827,^  the  secretary  of  the  treasury 
was  authorized  to  set  apart  and  reserve  from  sale  of  the  public 
lands,  within  the  territory  of  Arkansas,  a  quantity  of  land  not  ex- 
ceeding two  entire  townships,  for  the  use  of  a  university,  &c.  And 
by  the  act  of  the  23d  of  June,  1836,^  it  is  provided,  "that  the  two 
entire  townships  of  land  which  have  already  been  located,  by  virtue 
of  the  above  act,  are  hereby  vested  in  and  confirmed  to  the  general 
assembly  of  the  said  State,  to  be  appropriated  solely  to  the  use  of 
such  seminary  by  the  general  assembly."  Under  the  act  of  the  State 
of  the  28th  December,  1840,  these  lands  were  sold  by  the  governor 
of  the  State,  and  the  bonds  now  in  question  were  given  on  the  pur- 
chase of  a  part  of  them,  as  above  stated. 

*  The  entire  capital  of  the  bank  is  owned  by  the  State,  [  *222  ] 
and  its  concerns  are  managed  by  the  agents  of  the  State. 
The  diiectors  of  the  principal  bank  and  of  the  branches,  are  elected 
by  the  legislature  of  the  State. 

In  the  case  of  WoodruflF  v.  Trapnall,  10  How.  190,  decided  at  the 
present  term,  this  court  held  that  the  28th  section  in  the  charter  con- 
stituted a  contract  between  the  State  and  the  holder  of  the  bills  of 


I  4  Stats,  at  Large,  285.  ^  5  Ibid.  69. 
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the  bank.  That  the  pledge  of  the  State  to  receive  the  notes  of  the 
bank,  in  payment  of  debts,  was  a  standing  guarantee,  which  em- 
braced all  the  paper  issued  by  the  bank  until  the  guarantee  was  re- 
pealed. And  that  this  construction  was  founded  upon  the  fact,  that 
the  bank  belonged  exclusively  to  the  State,  was  conducted  by  its 
officers,  and  for  its  benefit.  That  the  guarantee  attached  to  the 
notes  of  the  bank  in  circulation  at  the  time  of  the  repeal,  and  such 
notes  the  State  was  bound  to  receive  in  payment  of  its  debts.  That 
in  this  respect  the  obligation  of  the  contract  applied  to  a  State 
equally  as  to  an  individual.  And  that  as  to  the  binding  force  of  a 
similar  guarantee  by  an  individual,  there  would  seem  to  be  no 
ground  for  doubt  But  that  under  this  guarantee  the  State  is  bound 
to  receive  the  notes  of  the  bank  only  in  payment  of  debts  in  its  own 
right. 

The  lands  sold  did  not  belong  to  the  State  of  Arkansas,  bat  were 
held  by  it  in  trust  ^  to  be  appropriated  solely  for  the  use  of  the  semi- 
nary." The  money,  of  course,  secured  to  be  paid  by  the  purchaser, 
partook  of  the  same  character.  The  bonds  were  made  payable  to 
the  governor  or  his  successor  in  office.  And  it  appears,  as  stated  in 
the  plea,  that  the  money  to  be  received  was  intended,  under  the  act 
of  incorporation  of  the  bank,  to  constitute  a  part  of  its  capitaL  The 
governor  acted  as  the  agent  of  the  State  in  making  the  sale  of  the 
land,  and  in  collecting  the  money ;  but  he  could  only  represent  a 
trust  interest.  The  manner  in  which  the  money  was  intended  to  be 
appropriated  can  in  no  respect  affect  the  question  now  under  consid- 
eration. In  law,  the  money  did  not  belong  to  the  State,  in  any  other 
capacity  than  as  trustee,  and  consequently  the  debt  was  not  due  to 
the  State  in  its  own  right.  No  court  can  sanction  the  violation  of  a 
trust,  but  will  always  act  on  the  presumption  that  it  will  be  faithfully 
executed.  And  this  is  especially  the  case  when  the  trust  is  vested  in 
a  State,  which  is  not  amenable  to  judicial  process.  To  hold  that 
the  State  of  Arkansas  is  bound,  under  the  provision  in  the  charter 
of  the  bank,  to  receive  its  notes  in  payment  for  the  seminary  lands, 
would  violate  the  trust,  as  it  would  greatly  reduce  the  fund.  Should 
the  money  be  invested  by  the  State,  and  lost,  it  would  be  responsible 
for  it  No  hazard  incurred  in  the  appro{»riation  or  use  of 
[  *223  ]  *this  money  could  exonerate  the  State  from  faithfully  car- 
rying out  the  object  for  which  the  fund  was  originally  con- 
stituted. 

The  bonds  were  given  payable  ^  in  specie  or  its  equivalent"  This 
shows  that  it  was  the  understanding  of  both  parties,  that  currency 
less  valuable  than  specie  should  not  be  received  in  payment  of  the 
bonds.     If  by  a  contract  the  State  was  bound  to  receive  the  notes 
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of  the  bank  in  payment  of  its  debts  by  a  contract,  this  obligation 
might  be  waived*  And  no  waiver  could  be  more  express  than  an 
obligation  by  the  debtor  to  pay  in  specie  or  its  equivalent. 

We  are,  therefore,  of  opinion  that,  as  this  fond  is  a  trust  in  the 
hands  of  the  State,  it  cannot,  within  the  28th  section  of  the  charter 
of  the  bank,  be  considered  a  debt  due  to  the  State  ;  and  we  think  by 
the  condition  of  the  bonds  to  discharge  them  ^  in  specie  or  its  equiva- 
lent," the  notes  of  the  bank  are  also  excluded.  On  both  these 
grounds,  the  contract  set  up  in  the  pleading  not  being  impaired,  we 
think  the  judgment  of  the  state  court  must  be  affirmed. 

Mr.  Justice  Catron,  Mr.  Justice  Daniel,  Mr.  Justice  Nelson,  and 
Mr.  Justice  Grier  gave  separate  opinions,  as  follows. 

Daniel,  J.  I  concur  in  the  conclusion  adopted  by  the  court  in 
these  causes,  Paup  et  al,  v.  Drew,  and  Trigg  et  aL  v.  Drew,  10 
How.  224 ;  but  whilst  I  do  tUs,  I  cannot  claim  to  myself  the  argu- 
ment upon  which  that  conclusion  professes  to  be  founded.  The 
principles  and  reasonings  propounded  in  these  cases,  and  in  that  of 
Woodruff  v.  Trapnall,  10  How.  190,  appear  to  me  to  place  all  three 
of  the  cases  essentially  upon  the  same  platform,  and  establish  no 
valid  or  sound  distinction  between  them,  but  should,  if  those  prin- 
ciples and  reasonings  be  correct,  have  led  to  the  same  conclusion  in 
them  alL 

Catron,  J.     I  concur  with  my  brother  DanieL 

Nelson,  J.  I  concur  in  the  judgment  of  the  court  on  the  ground, 
first,  that  the  act  of  the  legislature  of  the  State  of  Arkansas,  repeal- 
ing the  provision  of  a  previous  act,  by  which  the  bills  of  the  Bank 
of  Arkansas  were  authorized  to  be  taken  in  payment  of  the  public 
dues  and  taxes,  was  constitutional  and  valid,  and  the  de- 
fendant therefore  bound  to  discharge  his  obligation  *in  the  [  *224  ] 
legal  currency  of  the  country ;  and,  secondly,  that,  if  other- 
wise, the  obligor  in  this  case  has  expressly  stipulated  to  pay  the 
debt  in  specie  or  its  equivalent. 

Grier,  J.     I  concur  with  my  brother  Nelson. 

10  H.  224. 
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James  Triog,  Richard  Prior,  and  John  W.  Paup,  Plaintiffs  in 
Error,  v.  Thomas  S.  Drew,  as  Governor  of  the  State  of  Arkan- 
sas, and  Successor  of  Archibald  Yell,  deceased. 

10  H.  224. 

The  decision  in  the  next  preceding  case  held  applicable  to  this  case. 

AfLiEAN,  J.,  delivered  the  opinion  of  the  court 

This  case  is  here  under  the  2dth  section  of  the  judiciary  act  of 
1789,'  from  the  supreme  court  of  Arkansas,  on  a  writ  of  error. 

An  action  was  commenced  in  the  Pulaski  circuit  court,  on  certain 
bonds  given  by  the  plaintiffs  in  error  to  Archibald  Yell,  governor  of 
the  State  of  Arkansas,  and  his  successors  in  office,  to  pay 
[  *  225  ]  certain  sums  of  money  at  the  time  specified,  which  *  bonds 
were  negotiable  at  the  principal  bank  of  the  State  of  Ar- 
kansas, and  to  be  paid  ^'  in  specie  or  its  equivalent,"  &c.,  in  payment 
for  certain  tracts  of  land,  sold  by  the  governor  under  a  law  of  the 
State,  as  a  part  of  the  seminary  lands  given  by  congress  for  the  sup- 
port of  a  seminary,  under  certain  acts  of  congress. 

A  plea  was  filed  setting  up  in  defence  a  tender  of  the  notes  of  the 
State  Bank  of  Arkansas,  and  that,  in  the  charter  of  said  bank,  tt;e 
State  bound  itself  to  receive  said  notes  in  payment  of  debts,  &c. 

A  judgment  was  finally  entered  against  the  defendants  below  for 
$10,709.10,  and  costs.  That  judgment  was  taken  to  the  supreme 
court  of  the  State  of  Arkansas,  and  was  there  affirmed. 

As  this  case  is  similar  in  principle  to  the  above  case  of  Paup  et  aL 
10  How.  218,  it  is  unnecessary  to  repeat  the  reasons  assigned  in  that 
case  for  the  judgment  of  the  court  The  judgment  of  the  state 
court  is  affirmed. 

Note  by  the  Reporter.  For  the  separate  opinions  of  Catron,  J., 
Daniel,  J.,  Nelson,  J.,  and  Ghier,  J.,  see  the  preceding  case  of  Paup 
et  dL  V*  Drew. 

10  H.  218. 
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Philip  Greely,  Jr.,  Plaintiff  in  Error,  v.  William  Thompson  and 
William  Henry  Forman,  Merchants  and  Copartners,  trading  un- 
der the  Style  and  Firm  of  Thompson  and  Forman,  Aliens  and 
Residents  of  London,  Defendants.    ' 

10  H.  225. 

Under  the  16th  and  17th  sections  of  the  tariff  act  of  Angast  30, 1842,  (5  Stats,  at  Laige, 
563,)  the  yalne  of  merchandise  at  the  time  of  its  procnrement  is  to  he  ascertained,  not  its 
Talne  at  the  time  of  exportation.* 

An  appraisement  nnder  the  same  sections  can  he  lawfally  made  only  after  a  penonal  exam- 
ination of  the  merchandise  by  the  appraisers. 

Neither  the  collector  nor  the  secretary  of  the  treasury  can  remove  a  merchant  appraiser,  dnly 
appointed  and  qoalified,  unless  for  misconduct. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts.     The  case  is  stated  in  the  opinion  of  the  court 

OriUendenj  (attorney-general,)  for  the  plaintiff 

Sherman^  contrk 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  •  234 

This  writ  of  error  is  brought  by  the  collector  of  Boston 
U>  reverse  a  judgment  rendered  against  him  in  favor  of  Thompson 
ei  aLj  importers  of  a  quantity  of  railroad  iron* 

The  judgment  was  that  he  should  refund  $6,681.28,  which  had 
been  exacted  of  the  importers,  on  the  ground  that  the  iron  was  ap- 
praised more  than  ten  per  cent  above  the  invoice.  The  first  ques- 
tions appearing  on  the  record  relate  to  rulings  against  the  defendants, 
admitting  certain  evidence  that  the  appraisers  were  duly  sworn,  to 
which  the  defendants  objected. 

Bat  as  the  defendants  do  not  bring  a  writ  of  error  on  that  account, 
the  final  judgment  being  in  their  favor,  we  proceed  to  consider  the 
rulings  and  instructions  of  which  the  collector,  who  is  the  plaintiflf 
here,  complains. 

The  first  ground  of  objection  by  him  is  the  refusal  of  the  court 
below  to  allow  in  evidence  a  letter  from  the  secretary  of  the  treasury, 
to  show  that  the  removal  of  one  of  the  merchant  appraisers  was 
made  by  his  order. 

We  think,  however,  that  the  removal  of  that  appraiser  must  be 
deemed  valid  or  not,  as  to  third  persons,  according  as  the  collector 
possessed  legal  power  to  make  it  on  the  facts  of  the  case.  The  orders 
as  well  as  the  opinions  of  the  head  of  the  treasury  department,  ex- 

■  See  act  of  March  8, 1861,  (9  Stats,  at  Large,  629,  (  1.) 
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pressed  in  either  letters  or  circulars,  are  entitled  to  much  respect,  and 
will  always  be  duly  weighed  by  this  court ;  but  it  is  the  laws  which 
are  to  govern,  rather  than  their  opinions  of  them  ;  and  importers,  in 
cases  of  doubt,  are  entitled  to  have  their  right  settled  by  the  judicial 
exposition  of  those  laws,  rather  than  by  the  views  of  the  department. 
Marriott  v.  Brune,  9  How.  634,  635.     And  though,  as  between  the 

^  custom-house  officers  and  the  department,  the  latter  must  by  law  con- 
trol the  course  of  proceeding,  5  Stats,  at  Large,  566,  yet,  as  between 
them  and  the  importer,  it  is  well  settled  that  the  legality  of  all  their 
doings  may  be  revised  in  the  judicial  tribunals.  Tracy  et  oL  v, 
Swartwout,  10  Pet  95 ;  United  States  v.  Lyman,  1  Mason,  C.  C. 
504 ;  Opinions  of  Attorneys-General,  1015. 

Besides  this  objection,  there  are  specific  exceptions,  taken  to  these 
instructions  below,  which  deserve  a  separate  and  more  detailed  exam- 
ination.    Those  instructions,  as  set  out  in  the  record,  were  :  — 

<^  1.  That  the  date  of  the  procurement  of  the  iron  in  England  or 
Wales,  to  wit,  the  24th  of  January,  was  the  time  at  which  the  ap- 
praisers should  have  fixed  the  value  of  the  iron,  and  not  the  date  of 
invoice  and  bill  of  lading,  to  wit,  the  24th  of  February,  when  mate- 
rially diflFerent 

^^  2.  That  if  both  appraisers,  in  each  set  of  appraisers,  did 
[  *  235  ]  *  not  make  some  personal  examination  of  the  iron,  their 

'  report  or  decision  was  not  made  in  conformity  to  law,  and 

lid  not  justify  the  penalty. 

^  3.  That  the  valuation  of  the  merchant  appraisers  was  invalid, 
because  one  of  the  merchants  who  made  the  appraisal  was  wrong- 
fully substituted  for  another,  to  wit,  the  merchant  appraiser  who  was 
turned  out  of  office,  or  attempted  to  be,  without  any  legal  authority 
to  do  it  on  the  facts  of  the  case." 

The  first  of  these  instructions  extends  merely  to  the  point  of  law, 
whether  the  date  of  the  procurement  of  the  iron  abroad  was,  by  the 
acts  of  congress,  the  proper  time  at  which  to  fix  the  value  of  it,  or 
the  date  of  the  invoice  and  bill  of  lading. 

/  This  has  become  a  highly  important  question  to  the  government, 
as  well  as  the  commercial  world,  under  facts  such  as  exist  in  this 

'  case,  because  a  month  had  intervened  here  between  the  procurement 
and  the  shipment,  and,  in  the  mean  time,  under  one  of  those  extraor- 
dinary fluctuations  in  prices  which  occasionally  happen  in  trade,  iron 
had  risen  nearly  one  fiffch  in  value. 

Ordinarily,  the  time  of  the  procurement  of  an  article,  as  also  the 
time  of  the  purchase  of  it,  when  it  is  bought  and  not  manufactured 
by  the  importer,  is  near  the  date  of  the  invoice  or  exportation,  and 
the  price  differing  but  little.     Then,  if  selecting  for  the  period  of  ap- 
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praisal  the  latter  date,  it  is  acquiesced  in  by  the  importer  as  immate- 
riaL  Bnt  where,  as  in  this  instEuice,  the  difference  in  time  and  value 
is  great,  the  importer  has  a  right  to  insist  on  the  time  as  provided  by 
the  acts  of  congress. 

Which  is  the  proper  time  is,  therefore,  all  that  is  involved  in  this 
first  instruction,  and  not  another  question  beside,  which  has  been 
urged  by  the  plaintiff  in  error ;  whether  the  chartering  of  the  vessel 
in  England  to  transport  the  iron  here,  after  it  was  ordered,  made,  and 
collected  for  shipment  by  the  importers  who  manufactured  it,  should 
in  point  of  law  be  deemed  the  time  of  its  procurement.  No  charge 
below  on  that  point  is  set  out ;  none,  therefore,  can  be  revised  here, 
however  easily  it  could  be  settled. 

After  full  consideration,  we  think  that  the  time  of  procurement 
was^the  proper  time  for  appraising  the  value,  and  it  seems  to  us  to 
have  been  stated  in  the  instruction  in  conformity  with  both  the' 
express  language  of  several  acts  of  congress,  and  the  reason  of  the 
case. 

The  first  leading  act  on  this  subject  was  passed  March  1, 1823. 
3  Stats,  at  Large,  732.  Officers  to  appraise  the  value  existed  before 
only  in  the  case  of  goods  with  no  invoice,  or  damaged,  or  fraud  sus- 
pected. 1  Stats,  at  Large,  41,  42, 166.  The  invoice,  with  the  oath 
of  the  importer,  was  previously  the  chief  guide. 

*  But,  under  an  impression  that  goods  were  often  under-  [  *  236  J 
valued  in  the  invoice  after  the  increased  duties  imposed  in 
1816,^  and  that  the  revenue  thus  became  diminished,  it  was  provided, 
by  the  16th  section  of  the  act  of  1823,  that  appraisers  should  be  ap- 
pointed to  examine  and  estimate  the  true  value  of  the  merchandise 
imported.  And  to  remove  all  doubt  as  to  the  time  when  the  value 
was  to  be. fixed,  it  was  expressly  enacted  in  the  dth  section  "  that  the 
ad  valorem  rates  of  duty  upon  goods,  wares,  and  merchandise  shall 
be  estimated  in  the  manner  following:  to  the  actual  cost,  if  the  same 
shall  have  been  actually  purchased,  or  the  actual  value,  if  the  same 
shall  have  been  procured  otherwise  than  by  purchase,  at  the  time  and 
place  when  and  where  purchased,  or  otherwise  procured,  or  to  the 
appraised  value,  if  appraised,  except  in  cases  where  goods  are  sub- 
jected to  the  penalty  provided  for  in  the  13th  section  of  this  act,  shall 
be  added  all  charges,  except  insurance,  and  also  twenty  per  centum 
on  the  said  cost  or  value,  and  charges,  if  imported  from  the  Cape  of 
Grood  Hope,  or  any  place  beyond  that,  or  from  beyond  Cape  Horn, 
or  ten  per  centum  if  firom  any  other  place  or  counlary ;  and  the  said 
rates  of  duty  shall  be  estimated  on  such  aggregate  amount :  Pro* 
vided,  that  in  all  cases  where  any  goods,  wares,  and  merchandisCi 

1  a  Stats,  at  Large,  310. 
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subject  to  ad  valorem  duty,  shall  have  been  imported  from  a  comitry 
other  than  that  in  which  the  same  were  manufactured  or  produced, 
the  appraisers  shall  value  the  same  at  the  current  value  at  the  time 
of  exportation  in  the  country  where  the  same  may  have  been  origi- 
nally manufactured  or  produced."     3  Stats,  at  Large*  732» 

These  words  seem  too  plain  for  doubt,  that  the  time  to  fix  the 
value,  in  a  case  like  this,  when  the  goods  have  been  prociured  rather 
than  purchased,  is  the  time  of  procurement ;  and,  when  purchased,  is 
the  time  of  the  purchase ;  and  in  neither  case  should  be  the  date  of 
the  invoice  or  bill  of  lading,  if  they  are  at  a  different  time. 

It  has  been  urged,  however,  in  pursuance  of  a  treasury  circular  of 
November  26, 1846,  that  this  act  should  receive  a  different  construe* 
tion,  and  that  the  true  time  is  the  time  of  exportation,  because  that 
is  named  in  the  proviso,  and  thus  is  supposed  to  annul  or  modify  all 
which  precedes  it. 

But  it  seems  to  be  overlooked  that  the  proviso  relates  to  another 
kind  of  merchandise  than  that  regulated  before  in  the  body  of  the 
section,  the  former  being  expressly  goods  of  an  origin  foreign  to  the 
country  whence  they  are  now  to  be  imported,  and  the  latter,  goods 
not  foreign,  but  of  the  growth  or  manufacture  of  the  country  from 

which  they  are  imported  hither. 
[  *  237  ]  *  As  the  time  of  the  original  procurement  or  purchase  of 
the  proviso  goods  in  the  country  of  their  birth  might  have 
been  years  before,  and  difficult  to  fix,  a  new  and  different  time  is 
selected  for  them,  namely,  the  period  of  their  exportation  to  this 
country. 

This  distinction  has  been  ever  since  preserved  in  our  laws  between 
these  kinds  of  merchandise.  See  the  16th  section  of  the  act  of 
August  30,  1842,  5  Stats,  at  Large,  564 ;  see  also  Alfonso  t;.  The 
United  States,  2  Story,  429,  430. 

It  would  be  very  irrational  to  consider  such  a  proviso  as  a  repeal 
or  a  change  of  the  body  of  a  section  where  it  does  not  contradict  it, 
but  merely  purports  to  regulate  the  appraisal  of  a  different  species  of 
goods  in  a  different  manner.     See  on  this,  1  Kent,  Com.  462,  463. 

The  proviso  does  not  pretend,  in  words  or  spirit,  to  interfere  with 
goods  situated  like  those  contained  in  the  shipment  in  the  present 
case,  and  hence,  instead  of  conflicting,  it  is  in  harmony,  and  consist- 
ent.   23  Maine,  360. 

As  further  proof  that  the  time  of  •the  procurement  was  to  remain 
the  guide  in  cases  like  this,  notwithstanding  the  proviso,  the  4th  sec- 
tion of  this  act  continues  in  full  force  and  unmodified,  and  requires 
the  manufacturer  or  owner,  as  was  done  here,  when  importing,  to 
swear  that  <*  the  goods  were  not  actually  bought  by  me  in  the  or- 
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dinary  mode  of  bargain  and  sale,  but  are  of  the  value  stated,  including 
charges,  &c.,  at  the  time  or  times,  and  place  or  places,  when  and 
where  procured  for  my  account"  3  Stats,  at  Large,  732.  See  on 
this  oath,  2  Story,  430. 

So  the  8th  section  still  exists,  and  positively  requires  the  oath  of 
the  importer,  when,  as  here,  a  foreigner,  that  *'  the  invoice  contains  a 
true  and  faithful  account  of  the  said  goods,  wares  and  merchandise,  at 
their  fair  market  value  at  the  time  and  place  when  and  where  the 
same  were  procured  or  manufactured,  as  the  case  may  be,  and  all 
charges  thereon."    3  Stats,  at  Large,  733. 

Other  similar  illustrations  of  this  might  be  cited,  but  cure  not  neces- 
sary to  support  this  obvious  position,  that  the  time  of  procurement 
is  the  true  time  for  fixing  the  value,  when  the  goods  are  manufactured 
or  procured  otherwise  than  by  purchase,  and  are  not  of  an  origin 
foreign  to  the  country  whence  they  are  imported  hither.  Indeed,  it 
would  seem  reasonable,  independent  of  the  express  language  of  the 
acts  of  congress,  that,  if  imcertainty  remained  about  the  true  con- 
struction of  the  5th  section  of  the  act  of  1823,  the  proper  time  for 
fixing  the  value  of  goods  should  be  considered  the  time  they  were 
purchased  or  procured ;  because  the  idea  of  having  the  value 
and  charges  fixed,  and  *  assessing  the  duty  on  them,  is  to  [  *  238  ] 
tax  the  importer  on  the  amount  or  value  he  has  expended. 
And  what  he  has  expended  cannot  be  more  than  what  he  has  thus 
paid ;  and  the  invoice  itself,  often  prepared,  as  in  the  interior,  days 
and  weeks  before  the  vessel  sails,  states  the  price  or  value  as  thus 
made  up,  and  not  at  the  time  of  the  bill  of  lading,  when  the  market 
value  may  be  higher  or  lower. 

We  do  not  find  that  the  value  at  the  time  of  exportation  of  goods 
of  the  growth  or  manufacture  of  the  country  whence  exported,  has 
ever  been  selected  by  any  act  of  congress  for  the  purpose  of  assess- 
ing the  duty.  Though  in  one  instance  it  is  adopted  merely  to  com- 
pile statistical  tables  of  the  value  of  foreign  imports,  (3  Stats,  at 
Large,  542,)  it  is  never  done  to  regulate  duties. 

The  value  for  statistical  purposes  it  is  reasonable  to  fix  at  the  time 
of  exportation,  because  it  thus  indicates  the  worth  of  all  shipped 
hifaer,  which  is  what  is  then  desired ;  but  the  value  on  which  to 
tax  the  importer  is  the  capital  or  price  he  has  invested  in  the  goods, 
which  is  primd  fcuAe  the  amount  paid,  if  purchased,  or  the  amount 
for  which  they  were  procured,  if  not  purchased. 

There  is  another  objection  in  this  case  to  the  applicability  of  the 
act  of  1842,  if  construed  to  affix  this  penalty  to  an  undervaluation  of 
goods  procured  otherwise  than  by  purchase.  See  §§  16, 17 ;  5  Stats. 
at  Large,  563,  564. 
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That  act  applies  expressly  only  to  goods  ^^  purchased.''  So  the  act 
of  1846,  July  30,^  applies  only  to  goods  **  actually  purchased."  See 
§  8,  page  43,  Pamphlet  Laws  for  1846. 

They  thus  appear  to  leave  goods,  procured  other- ways  than  by 
purchase,  to  the  provisions  of  the  acts  of  1823  and  1830,  which  do 
not  at  all  affix  the  penalty  here  exacted,  looking  to  the  value,  whether 
when  procured  or  when  exported. 

Especially  in  a  penal  provision,  it  could  not  seem  judicious,  any 
more  than  legal,  to  extend  it  beyond  the  clear  language  of  the  act 
See  cases  in  Maxwell  v.  Griswold^  10  How.  242.  But  on  this  objec- 
tion, growing  out  of  the  words  of  the  act  of  1842,  it  is  hardly  neces- 
sary to  give  a  decisive  opinion,  as  the  instruction  to  the  jury  does 
not  in  form  cover  it ;  and  on  the  other  ground,  the  appraisal  is  pal- 
pably erroneous,  on  account  of  its  being  made  as  of  the  wrong  time. 

The  second  general  instruction  excepted  to  is,  tiiat  the  appraisal 
was  invalid,  because  not  made  on  a  personal  examination  of  any  of 
the  goods  by  all  of  those  certifying  to  its  correctness. 

It  is  almost  impossible  to  adopt  any  other  construction  of 

[  •  239  ]  the  acts  of  congress,  or  of  the  ancdogies  of  the  case.    *  Those 

acts  expressly  require,  that  the  appraisers  should  inspect  or 

examine  a  portion  of  the  goods  pointed  out  by  the  collector.    4  Stats. 

at  Large,  410 ;  3  Stats,  at  Large,  736 ;  5  Stats,  at  Large,  S65. 

The  oaths  administered  to  them  are,  ^<  diligently  and  faithfully 
to  examine  the  goods,"  &c.  Act  of  1823,  §  16,  3  Stats,  at  Large 
735. 

So  of  the  assistant  appraisers,  the  oath  is  in  like  words.  4  Stats, 
at  Large,  409. 

In  this  very  case,  the  appraisers  swore  <^  diligently  and  faithfully 
to  examine  and  inspect  said  lot  of  railroad  iron,"  and  reported  that 
^  we  have  examined  "  it,  &c.,  when  the  record  states  that  one  of  the 
merchant  appraisers  *^  never  saw  the  iron,"  and  one  of  the  permanent 
appraisers  did  not  ^*  examine,"  and  ^  did  not  inspect  or  see  the  iron." 

Besides  this,  it  would  be  unreasonable  to  overturn  the  invoices  and 
oaths  of  importers,  unless  by  a  personal  inspection  and  examination ; 
an  insufficient  value  should  clearly  appear  to  have  been  affixed,  con- 
sidering the  quality  of  the  article  first,  and  next  the  market  value 
abroad  of  articles  of  that  quality,  at  the  time  required  by  law. 

But  it  has  been  urged,  that  if  one  examines  and  reports  to  the  other 
that  the  article  is  "  merchantable,"  the  other  can  correctly  fix  the 
value,  by  knowing  the  value  of  what  is  merchantable. 

The  answer  to  this  is,  that  the  law  requires  the  quality  to  be  fixed 


1  9  Stats,  at  Large,  48. 


DECEMBER  TERM,  1850.  388 

Greely  r.  Thompson.    10  H. 

by  inspection  or  examination,  and  not  alone  by  evidence  or  opinion 
of  others. 

Again,  too,  an  article  may  be  barely  merchantable,  and  yet  not  be 
worth  so  much  as  one  that  is  not  only  merchantable,  but  on  the  brink 
of  being  better  than  merchantable.  A  personal  examination,  there- 
fore, is  proper  for  making  such  discriminations  in  quality  and  value. 

It  is  further  urged  against  our  construction,  that  a  sufficient  force 
does  not  exist  in  most  custom-houses  for  all  the  appraisers  to  make 
personal  examinations,  or  all  the  assistant  appraisers  to  do  it.  There 
are  two  answers  to  this.  If  officers  enough  to  perform  these  pabUc 
duties  do  not  exist,  more  should  be  authorized,  or  their  duties  to  ex- 
amine in  person  should  be  dispensed  with  by  an  act  of  congress* 
Again,  the  collector  need  detail  no  more  officers  to  make  the  appraisal 
than  can  be  spared,  or  than  the  law  imperatively  demands.  All  we 
hold  is,  that  such  as  are  detailed  in  a  particular  case  should  do  their 
duty,  in  the  manner  which  their  oaths  require ;  and  it  would  be  a 
novelty  for  courts  to  countenance  one  or  more  persons,  if  undertaking 
a  duty  in  such  a  case,  to  be  exonerated  from  it  because  it  was  burden- 
some or  difficult. 

•There  is,  too,  a  sufficient  answer  to  another  objection,  [  ^240  ] 
that,  if  a  personal  examination  was  required  of  every  article, 
time  enough  would  not  exist  for  the  piirpose.  For  the  acts  of  con- 
gress do  not  require  every  article  in  a  package  to  be  examined.  A 
fair  selection  of  specimens  or  samples  is  made  sufficient.  3  Stats,  at 
Large,  735,  §  15. 

The  instruction  by  the  court  below  on  this  point  is,  therefore,  the 
only  one  tolerated  by  the  language  of  the  acts  of  congress  and  the 
oaths  of  the  appraisers,  though  a  different  usage  may  have  grown  up 
at  some  ports,  without  intending  anything  negligent  or  wrong. 

The  only  remaining  question  is,  whether  the  removal  of  one  of  the 
merchant  appraisers,  and  the  substitution  of  another,  who  estimated 
the  value,  was  not  on  the  facts  of  this  case  irregular,  so  as  to  make 
their  appraisal  invalid. 

The  court  below  instructed  the  jury  it  was  so.  We  feel  con- 
strained, by  the  law  and  reason  of  the  case,  to  concur  in  that  view. 
The  person  removed  was  one  selected  as  a  member  of  an  appellate 
tribunal,  to  revise  the  value  estimated  by  the  regular  appraisers,  and 
be  was  removed  and  another  appointed,  as  the  record  shows,  not  for 
any  misconduct  discovered,  or  any  incompetency  intervening,  by  act 
of  God  or  otherwise,  but  merely  because  he  wished  time  given  to 
obtain  more  evidence  from  England,  which  might  justify  a  lower 
estimate. 

Now,  without  saying  what  might  be  proper  in  case  of  a  strictly 
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public  officer,  qiuisi  judicial  and  misbehaving,  as  nothing  was  ruled 
on  that  point  below,  and  indeed  without  holding  what  might  be  com- 
petent in  case  of  an  arbitrator  or  referee,  public  or  private,  becoming 
corrupted  or  incapable,  as  the  ruUng  did  not  apply  to  that  case,  we 
are  satisfied  that  the  allowance  of  an  appeal  to  merchant  appraisers 
by  the  importer  would  be  nugatory,  or  a  mockery,  if  a  member  of 
the  tribunal  can  be  removed  by  the  collector  or  secretary  whenever 
his  opinion  appears  not  likely  to  accord  with  theirs  on  the  matter  sub- 
mitted. He  is,  as  to  that,  a  quasi  judge,  a  ^  legislative  referee." 
Rankin  v.  Hoyt,  4  How.  327. 

And  an  interference  with  such  a  referee  for  such  a  cause  would 
conflict  with  all  just  notions  of  judicial  independence,  or  judicial 
purity,  and  when  done  and  sanctioned  as  to  a  public  referee,  it  might 
shake  confidence  abroad  as  well  as  at  home  in  the  administration  of 
our  revenue  system,  as  connected  with  commercial  imports.  In  all 
free  countries,  public  sentiment  is  much  shocked  by  any  interference 
with  judicial  duties,  tending  to  warp  them.  And  more  especially,  if 
so  made  as  to  be  likely  to  influence  a  pending  question  in  favor  of 
those  interfering,  and  actually  ending  in  the  removal  of  a 
[  *  241  ]  judicial  incumbent  *  merely  for  an  opinion  expressed  in  tiie 
course  of  the  case  which  was  not  agreeable. 

Again,  the  merchant  appraisers  here  can  hardly  be  considered  public 
officers  at  all,  in  the  ordinary  acceptation  of  the  term.  One  of  them 
was  formerly  selected  by  the  importer  alone.  Neither  of  them  now 
holds  a  commission,  nor  are  they  selected  to  discharge  generally  pub- 
lie  duties  of  a  certain  character. 

But  they  are  mere  umpires  between  the  permanent  appraisers  and 
the  importers,  when  disagreeing  as  to  the  value  in  some  particular 
case ;  and  it  is  difficult  to  see  how,  when  third  persons  are  interested 
in  their  decision,  the  other  side,  whether  represented  by  the  collector 
or  secretary,  could,  without  the  consent  of  those  third  persons,  or 
without  some  grave  public  ground  beyond  a  mere  difference  of 
opinion,  remove  an  umpire,  and  thus  attempt  to  change  the  award 
about  to  be  made. 

Though  some  very  culpable  cases  of  removals  of  public  judicial 
officers  occurred  in  England  before  her  Revolution,  diuing  the  arbitrary 
reign  of  the  iiouse  of  Stuart,  and  led  for  security  to  a  change  in  the 
tenure  of  their  offices  from  •the  pleasure  of  the  king  to  good  behavior, 
yet  nothing  of  the  kind  seems  since  to  be  countenanced,  here  or 
there,  for  mere  difference  of  opinion.  And  the  course  pursued  in  the 
present  instance  was  probably  the  result  of  not  adverting  to  the  ju- 
dicial character  of  a  merchant  appraiser,  or  of  a  misapprehension  as 
to  the  duty  and  right  to  do  the  act,  only  for  requesting  delay  to  ob- 
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tain  more  evidence,  rather  than  arising  from  any  intentional  abuse 
of  power. 

The  delay,  asked  for  the  benefit  of  the  importers,  was  also  to  pre- 
vent a  penalty ;  and  in  such  a  case,  when  doubts  exists  the  respondent 
is  to  be  favored.  7  Pet  463 ;  1  Baldwin,  C.  C.  317.  The  removal, 
made  to  avoid  this  delay  of  farther  evidence  against  the  forfeiture, 
was  likewise  in  the  case  of  merchants  and  manufacturers  of  appar- 
ently high  respectability,  and  without  a  particle  of  evidence  indicat- 
ing any  intent  by  them  to  defraud  the  government 

Almost  the  whole  system  of  appraisals  is  founded  on  the  idea,  that 
fraud  has  been,  or  is  likely  to  be,  practised.  And  while  this  court  has 
never  been  backward  in  ferreting  out  and  punishing  real  frauds  at- 
tempted on  the  revenue,  yet,  at  the  same  time,  where  no  dishonesty 
is  pretended,  but  a  disposition  appears  in  the  importer  to  conform  to 
the  lavins,  he  is  entitled  to  full  legal  protection,  else  fair  commerce  be- 
tween us  and  the  rest  of  the  world  will  be  discouraged,  and  our 
national  character  tarnished. 

The  government,  too,  could  not  suffer  by  the  delay  asked  here, 
as  they,  in  the  mean  time,  would  hold  the  goods,  unless 
*  the  increased  duties  on  the  highest  appraisal,  and  the  [  *  242  ] 
penalty,  were  paid  to  them. 

The  judgment  below  is  affirmed. 

10  R  242;  18  H.  418;  20  H.  671 ;  24  H.  608. 


HuoH  Maxwell,  Plaintiff  in  Error,  v.  Nathaniel  L.  Griswold, 
Oborgb  Griswold,  George  W.  Gray,  and  GteoRos  Griswold,  Jr. 

10  H.  242. 

The  decision  in  the  next  preceding  case  applied  to  this  case. 

If  an  importer,  on  being  refused  permission  to  enter  his  goods  at  their  value  as  of  the  time 
of  procurement,  and  to  ayoid  die  penal  duty  provided  for  bj  the  8th  section  of  the  tariff 
act  of  Jul  J  SO,  1846,  ^9  Stats,  at  Large,  43,)  thereupon  adds  to  the  valuation  in  his  in- 
voioe,  under  protest,  and  pays  the  duty  assessed  thereon,  he  maj  maintain  an  action  to 
recover  back  the  difference  between  the  duty  leviable  by  law  on  the  original,  and  the  in- 
creased valuation. 

Error  to  the  circait  conrt  of  the  United  States  for  the  sonthem 
district  of  New  York.    The  case  is  stated  in  the  opinion  of  the  conrt 

Orittenden^  for  the  plaintifE 

3T  Oulloh,  contra. 

*  Woodbury,  J.,  deUvered  the  opinion  of  the  conrt  [  *  354  ] 

This  case  presents  two  points,  similar  to  what  have  jnst 
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beea  decided  in  Greely  v.  Thompson  et  al,  10  How.  226.  In  respect 
to  the  first  one,  which  related  to  the  proper  time  for  fixing  the  value  of 
goods  imported  firom  the  country  of  their  growth  or  manufacture,  this 
court  there  held  it  was  the  time  of  their  procurement  when  not  pur- 
chased, and  the  time  of  their  purchase  when  they  had  been  actually 
purchased  abroad,  rather  than  the  time  of  their  exportation  or  ship- 
ment. The  goods  in  this  case  were  valued  at  the  latter  time,  though 
they  had  been  previously  purchased,  and  at  a  lower  price.  For  the 
reasons  assigned  in  the  other  case,  the  instruction  given  that  this  time 
was  wrong,  must  be  considered  legal 

Another  point  decided  in  Greely  v.  Thompson,  et  aiL^  and  which  is 
a  ground  of  exception  here,  was,  that  though  the  money  was 
[  *  255  ]  collected  in  obedience  to  orders  firom  the  treasury  *  de- 
partment, which  the  collector,  so  far  as  regards  the  departr 
ment,  was  bound  to  follow,  yet  this  did  not  justify  him  as  to  others, 
or  bar  a  recovery  by  third  persons  if  not  liable  in  law  to  pay  so  high 
duties.  For  the  reasons  there  assigned,  this  exception  is  likewise  one 
which  cannot  be  sustained. 

The  other  points  in  that  case  do  not  arise  here,  but  one  does  arise 
which  did  not  exist  there,  and  which  we  now  proceed  to  examine. 

The  importer  had  put  in  his  invoice  the  price  actually  paid  for  die 
goods,  with  charges,  and  proposed  to  enter  them  at  the  value  thus 
fixed.  But  the  collector  concluded  in  that  event  to  have  them  ap- 
praised, and  the  value  would  then,  by  instructions  and  usage  at  New 
York,  be  ascertained  as  at  the  time  of  the  shipment,  which  was  con- 
siderably higher,  and  would  probably  subject  the  importer,  not  only 
to  pay  more  duties,  but  to  suffer  a  penalty. 

The  importer  protested  against  this,  but  in  order  to  avoid  the  pen- 
alty, under  such  a  wrong  appraisal,  adopted  the  following  course. 

This  being  a  case  of  purchase  of  goods  abroad,  and  not  pro- 
curement, it  came  clearly  within  the  eighth  section  of  the  act  of  1846, 
and  therefore  the  importer,  as  that  act  permits,  was  allowed  to  make, 
and  did  make,  an  addition  to  his  invoice,  so  as  to  escape  the  penalty, 
by  means  of  the  addition,  and  the  payment  of  the  consequent  in- 
creased duties.     Pamphlet  Laws  for  1846, 69. 

This  increase  of  duties,  thus  obtained,  tiie  present  action  is  insti- 
tuted to  recover  back,  tiiey  having  been  paid  under  protest  and  un- 
willingly. The  government,  however,  insist  that  this  excess  of  duties 
was  caused  and  paid  voluntarily,  and  hence,  though  illegal,  cannot 
be  recovered  back.  If  they  were  paid  voluntarily,  some  precedents 
would  seem  to  countenance  the  inability  to  sustain  this  suit.  Elliot 
V.  Swartwout,  10  Pet  137. 

But  the  gist  of  the  point  is,  were  these  increased  duties  in  truth 
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paid  voltuitaxily,  in  the  meaning  of  that  tenn  as  applicable  to  the 
present  subject  ?  We  have  already  seen,  that  the  importer  did  not 
at  first  propose  to  enter  his  goods  of  sacb  a  value  as  to  justify  these 
increased  duties.  On  the  contrary,  he  insisted  on  entering  them  at 
only  the  price  for  which  he  purchased  them,  with  charges,  and  thus 
agreeing  with  his  original  invoice,  while  the  collector  virtually  in- 
sisted on  having  them  appraised  at  their  increased  value  as  at  the 
time  of  the  shipment,  such  being  the  usage  in  the  custom-house  at 
New  York,  and  such  the  requirement  of  the  circulax  of  the  secretary 
of  the  treasury,  November  24, 1846.  The  importer,  know- 
ing that  *  this  would  subject  him  to  a  severe  penalty,  in  order  [  *  256  ] 
to  avoid  it,  felt  compelled  to  add  to  his  invoice  i^e  amount 
which  the  price  had  risen  between  the  purchase  and  the  shipment- 

But  this  addition  and  consequent  payment  of  the  higher  duties 
were  so  far  from  voluntary  in  him,  that  he  accompanied  them  with 
remonstrances  against  being  thus  coerced  to  do  the  act  in  order  to 
escape  a  greater  evil,  and  accompanied  the  payment  with  a  protest 
against  the  legality  of  the  course  pursued  towards  him. 

Now,  it  can  hardly  be  meant  in  this  class  of  cases,  that,  to  make  a 
payment  involuntary,  it  should  be  by  actual  violence,  or  any  physi- 
cal duress.  It  suffices,  if  the  payment  is  caused  on  the  one  part  by 
an  illegal  demand,  and  made  on  the  other  part  reluctantly  and  in 
consequence  of  that  illegality,  and  without  being  able  to  regain  pos- 
session of  his  property  except  by  submitting  to  the  payment.  See 
cases  cited  hereafter. 

All  these  requisites  existed  here.  We  have  already  decided,  that 
the  demand  for  such  an  increased  appraisal  was  illegal  The  apprais- 
al itself,  as  made,  was  illegal.  The  raising  of  the  invoice  was  thus 
caused  by  these  illegalities  in  order  to  escape  a  greater  burden  in  the 
penalty.  The  payment  of  the  increased  duties  thus  caused  was 
wrongfuUy  imposed  on  the  importer,  and  was  submitted  to  merely  as 
a  choice  of  evils. 

He  was  unwilling  to  pay  either  the  excess  of  duties  or  the  penalty, 
and  must  be  considered,  therefore,  as  forced  into  one  or  the  other  by 
the  collector,  colore  officii^  through  the  invalid  and  illegal  course  pur- 
sued in  having  the  appraisal  made  of  the  value  at  the  wrong  period, 
however  well  meant  may  have  been  the  views  of  the  collector. 

The  money  was  thus  obtained  by  a  moral  duress,  not  justified  by 
law,  and  which  was  not  submitted  to  by  the  importer,  except  to  re- 
gain possession  of  his  property  withheld  from  him  on  grounds  mani- 
festly wrong.  Indeed,  it  seems  sufficient  to  sustain  the  action,  whether 
under  the  act  of  February  26, 1845,  or  under  principles  of  the  com- 
mon law,  if  the  duties  exacted  were  not  legal,  and  were  demand- 
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ed  and  were  paid  under  protest.  5  Stats,  at  Large,  727  ;  Clinton  v. 
Strong,  9  Johns.  370 ;  11  Wheaton ;  1  Miller,  536 ;  1  Bos.  &  Pul 
139 ;  Irving  v.  Wilson,  4  D.  &  E.  485-553 ;  Cowp.  69,  805. 

All  these  circumstances  existed  here,  and  hence  the  judgment  be- 
low  must  be  affirmed. 

10  H.  225;  20  H.  571. 


jABiES  B.  GhLMER,  Plaintiff  in  Error,  v.  George  Poindexteb. 

10  H.257. 

To  maintain  a  petitory  action  for  land,  in  the  circuit  court  of  the  United  States  for  Lonisi* 
ana,  the  plaintiff  must  have  the  legal  in  contradistinction  to  the  eqaitahle  title ;  and  if  ha 
has  only  purchased  a  right  to  enter  the  lands,  and  has  taken  out  a  patent  in  the  name  of 
his  vendor,  he  cannot  recover  on  that  title. 

TlBEE  case  is  stated  in  the  opinion  of  the  court 
Badger  J  for  the  plaintiff. 
Coxe  and  OrUtenden^  contra. 

[  •  264  ]       *  Daniel,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  United  States  for  the  district  of  Louisiana. 

The  defendant  in  error  instituted  a  petitory  action  in  the  court 
just  mentioned,  to  recover  certain  lands  in  Louisiana  in  the  posses- 
sion of  James  B.  Gilmer,  the  plaintiff  in  error. 

The  petition  of  Poindexter  sets  forth,  that  by  an  act  of  congress 
approved  on  the  30th  day  of  June,  1834,'  entitled  "  An  act  granting 
to  General  Philemon  Thomas  a  tract  of  land  in  consideration  of  mil- 
itary  services,  &c.,"  the  said  Thomas  was  authorized  to  enter,  without 
payment,  two  sections  of  land  on  any  of  the  lands  of  the  United 
States  in  Louisiana.  That  Thomas,  on  the  30th  of  January,  1835, 
sold  to  the  petitioner  this  right  of  entry,  and  authorized  him,  or  his 
substitute,  to  make  the  location  in  the  name  of  Thomas.  That  the 
petitioner  afterwards  caused  said  location  to  be  made  on  two  sections 
of  land  in  Louisiana,  north  of  Red  River,  one  of  which  (described  in 
parcels)  contained  619i^^  acres,  and  is  the  land  in  controversy. 

That  after  this  location,  namely,  on  the  27th  of  November,  1840, 

Thomas,  by  notarial  act,  transferred  to  the  petitioner  all  the  right,  title, 

&c,  which  he,  Thomas,  then  had,  or  thereafter  might  have,  to  the  two 

sections  so  located,  and  authorized  the  petitioner  to  obtain 

[  *  265  ]  a  patent  therefor  in  his  own  name.     That  on  *the  26th  of 

March,  1841,  a  patent  was  issued  for  the  lands  to  Thomas, 

J  6  Stats,  at  Large,  592. 
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by  virtae  of  which,  and  of  the  sale  and  transfer  of  the  27th  of  No- 
vember, 1840,  the  petitioner  avers  that  he  became  the  legal  owner  of 
the  lands  claimed,  and  is  entitled  to  the  possession  thereof.  That 
Gikaer  has  taken  milawful  possession  of  one  section  of  the  land  in 
township  19,  range  14,  and  refused  to  surrender  it  to  the  petitioner, 
who  therefore  prays  judgment  for  possession  of  the  land,  and  for 
rents  and  profits.  The  agreements  between  Thomas  and  Poindexter 
of  the  30th  of  January,  1835,  and  of  the  27th  day  of  November, 
1840,  and  the  patent  to  Thomas  of  the  26th  day  of  March,  1841,  re- 
ferred to  in  the  petition,  were  filed  as  exhibits  therewith. 

The  tenant  in  possession,  Gilmer,  after  a  general  denial  in  his 
answer  of  any  right  or  title  to  the  land  in  the  petitioner,  alleges  that 
he  is  the  possessor  and  true  owner  of  the  land  claimed,  by  purchase 
in  good  faith  for  valuable  consideration  from  James  W.  Patten,  by 
a  notarial  act  executed  in  New  Orleans  on  the  28th  of  May,  1844 ; 
that  Patten's  conveyance  to  him  was  with  general  warranty,  ,and  he 
therefore  avouches  Patten  in  warranty ;  and  prays  that,  in  the  event 
of  his  eviction,  he  may  have  a  recovery  over  against  his  warrantor. 
Patten,  for  the  value  of  the  land  and  improvements  made  by  the 
defendant.  This  cause,  according  to  the  practice  in  the  State  of 
Louisiana,  was  tried  by  the  court,  without  the  intervention  of  a  jury, 
and  the  court,  after  hearing  the  parties,  by  its  opinion  expressed  on 
the  10th  day  of  May,  but  signed  on  the  28th  of  June,  1848,  and  con- 
sidered as  of  the  day  last  named,  gave  the  following  judgment,  namely: 
'*  It  is  ordered,  adjudged,  and  decreed,  that  judgment  be  rendered  in 
favor  of  the  plaintiff,  George  Poindexter,  and  against  the  defendant, 
James  B.  Gilmer,  for  the  premises  described  in  the  plaintiff's  petition, 
and  that  the  said  Gilmer  surrender  to  the  plaintiff  the  possession  of 
the  following  described  parcels  of  land,  &c.,  and  that  the  plaintiff 
have  a  writ  of  habere  facias  possessionem  to  place  him  in  legal 
possession  thereof.  The  right  of  the  plaintiff  for  mesne  profits,  and 
of  the  defendants  to  sue  for  improvements,  is  reserved  respectively." 

In  addition  to  the  documents  above  mentioned,  filed  as  exhibits 
with  the  plaintiff's  petition,  there  was  offered  in  evidence  on  the  part 
of  the  petitioner,  and  admitted  by  the  court,  an  instrument  of  writing 
executed  on  the  20th  day  of  November,  1835,  between  Poindexter 
and  one  Felix  Huston,  in  which  it  was  amongst  other  things  recited, 
that  the  parties  to  that  instrument  had  formed  a  partnership  for  the 
purposes  of  purchasing  lands  of  the  United  States,  or  pre- 
emption rights,  or  entries  *  of  individuals,  for  the  joint  and  [  *  266  ] 
mutual  benefit  of  the  parties ;  and  that  the  said  Poindexter, 
having  purchased  of  General  Philemon  Thomas  his  right  to  locate 
the  quantity  of  twelve  hundred  and  eighty  acres  of  land  on  any  of 

33* 
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the  public  lands  in  Louisiana,  granted  by  an  act  of  ccHigress  passed 
on  the  30th  of  June,  1834,  and  having  obtained  of  the  said  Thomas, 
on  the  30th  of  January,  1835,  a  conveyance  of  his  said  right  of  entry, 
which  yet  remains  unlocated,  the  said  Poindexter  agreed  to  convey 
to  the  6€tid  Huston  his  right  of  entry  derived  under  the  said  deed,  in 
the  same  manner  as  he  acquired  the  same  from  the  said  Philemon 
Thomas,  so  that  the  said  entry  may  be  made  in  the  name  of  the 
said  Felix  Huston,  to  be  held  by  him  for  the  joint  and  equal  benefit 
of  him  the  said  Greorge  Poindexter,  &c.  This  instrument,  being  a 
private  declaration  of  trust  between  Poindexter  and  Huston,  not 
evidenced  by  any  record  or  other  public  acknowledgment  of  the 
parties,  was  attested  by  a  single  witness,  William  Bums,  who  was 
not  called  at  the  trial  to  prove  its  execution,  was  received  in  evidence 
by  the  court  without  such  proof,  and  its  reception  was  excepted  to 
for  that  cause.  It  does  not  appear,  moreover,  that  a  knowledge  of 
this  instrument  was  brought  home  either  to  Patten  or  to  Lrwin,  his 
attorney  in  fact,  from  whom  Patten  purchased. 

The  plaintiff  in  error  relied  in  the  circuit  court  on  the  following 
proofs:  1.  On  the  act  of  congress  granting  the  right  of  entry  to 
Thomas.  2.  On  the  public  act  and  conveyance  firom  Thomas  to 
Poindexter,  as  recited  in  the  petition.  3.  The  plaintijBf  in  error  next 
adduced  in  proof  a  public  and  authentic  act  of  sale  and  conveyance, 
on  the  20th  of  November,  1835,  to  Huston,  in  absolute  right,  of  all 
his,  Poindexter's,  title,  interest,  and  estate  in  the  grant  to  Thomas, 
then  vested,  or  which  might  vest  at  any  future  period.  4.  The  pub- 
lic authentic  act  of  Huston,  conveying  the  land  in  controversy  with 
general  warranty,  on  the  20th  of  January,  1844,  and  reciting  in  its 
terms  the  conveyance  from  Thomas  to  Poindexter  of  the  30th  of 
January,  1835,  and  that  of  Poindexter  to  Huston  of  the  20th  of 
November,  1835,  and  describing  the  land  so  conveyed  as  that  ^  which 
was  located  by  said  Huston  according  to  the  provisions  of  the  above- 
mentioned  act  of  congress."  5.  The  public  authentic  act  of  Patten, 
constituting  Irwin  his  attorney  in  fact  to  sell  and  convey  the  lands 
purchased  of  Huston.  And  6.  and  lastly,  the  conveyance  by  Patten, 
by  his  said  attorney,  Irwin,  of  the  lands  in  controversy  to  Gilmer,  the 
tenant  in  possession  in  March,  1844,  with  warranty. 

In  considering  this  case,  it  is  proper  to  carry  with  us  throughout, 
as  a  standard  by  which  to  test  the  proceedings  in  the  circuit 
[  •  267  ]  •court  and  the  decision  founded  upon  them,  this  control- 
ling principle, — that  the  petitory  action  is  a  proceeding  at 
law  for  the  recovery  of  property,  and  can  be  maintained  in  the  courts 
of  the  United  States  only  where  the  right  of  possession  can  be  shown, 
and,  according  to  the  principles  and  distinctions  settled  in  this  court, 


DECEMBER  TERM,  1850.  891 

Oilmer  v,  Poindexter.    10  H. 

conresponds  in  character  with  the  action  of  ejectment  at  common 
law. 

The  petitioner  or  plaintifi^  therefore,  in  a  petitory  action,  must  re- 
cover upon  the  strength  of  his  title,  and  that  must  be  a  legal,  as  con- 
tradistinguiBhed  from  an  equitable  title.  See  United  States  v.  King 
et  oL  7  How.  846,  847,  and  Livingston  v.  Story,  9  Pet  632.  Tried 
by  this  rule,  we  are  enabled  to  perceive  how  the  claim  of  Poindexter, 
as  set  forth  in  his  petition,  even  if  unaffected  by  hia  transactions  with 
Huston,  can  be  maintained  in  this  action.  The  petitioner  alleges 
that  he  purchased  of  Thomas  his  right  of  entry  in  virtue  of  the  act 
of  congress,  and  received  from  Thomas  a  power  to  make  a  location 
in  the  name  of  the  latter. 

By  this  transaction,  no  legal  title  to  any  certain  or  specific  land 
was  conveyed,  for  nothing  specific  or  certain  was  then  vested  in 
Thomas,  and  the  power  of  locating  alleged  in  the  petition  was  a 
power  to  locate,  not  in  the  name  of  Poindexter,  but  in  that  of 
Thomas.  The  petitioner  proceeds  to  state,  that,  after  these  locations 
made  by  him,  Thomas,  by  an  authentic  act  before  a  notary  public, 
on  the  27th  of  November,  1840,  (a  copy  of  which  is  filed  with  the 
petition,)  transferred  to  the  petitioner  all  the  right,  title,  &c.,  which 
he  then  had,  or  thereafter  might  have,  to  the  sections  of  land  located 
in  his  name,  and  authorized  the  petitioner  to  obtain  a  patent  there- 
for. He  further  alleges,  that  afterwards,  namely,  on  the  26th  day  of 
March,  1841,  a  patent  issued  to  Thomas  for  the  lands  located  as 
aforesaid  in  his  name,  and  that  by  virtue  of  these  proceedings,  namely, 
the  transfer  by  Thomas  in  1840,  and  the  patent  in  1841,  the  petitioner 
became  invested  with  the  legal  title  to  the  land  in  dispute.  This 
alleged  investiture  of  the  legal  title  must  have  been  supposed  to  rest 
npon  an  estoppel  operated  by  the  transfer  and  patent  before  men- 
tioned, for,  independently  of  such  an  operation,  and  by  the  literal 
terms  of  the  patent,  the  title  would  certainly  be  in  Thomas,  and  not 
in  Poindexter.  But  we  are  of  opinion  that  in  this  instance  no  estx)p- 
pel  has  been  operated.  This  legal  effect  can  occur  only  where  a 
party  has  conveyed  a  precise  or  definite  legal  estate  or  right,  by  a 
solemn  assurance,  which  he  will  not  be*  permitted  to  vary  or  to  deny. 
It  can  have  no  operation  to  prevent  the  denial  of  an  equitable  trans- 
fer or  title,  which  is  not  identical  with  the  legal  title  or  muniment  of 
title  which  it  may  be  relied  on  either  to  establish  or  protect. 
*  An  estoppel,  it  is  said,  should  be  certain  to  every  intent,  [  *  268  ] 
and  therefore,  if  a  thing  be  not  directly  and  precisely  alleged, 
it  shall  not  be  estopped.  Co.  Lit  303  a,  352  b.  So,  too,  it  is  laid 
down,  that  to  the  success  of  an  estoppel  it  is  obviously  necessary  that 
the  grantor's  want  of  a  present  vested  estate  should  not'  appear  on 
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the  deed  itself^  which  would  else  contain  internal  evidence  of  its 
invaUdity.  2  Sim.  &  Stu.  619 ;  3  Adol.  &  Ell.  12.  And  with  regard 
to  the  mode  of  using  an  estoppel,  it  is  said  that  it  must  be  pleaded 
if  there  be  an  opportunity ;  otherwise,  the  party  omitting  to  plead  it 
waives  the  estoppel.  See  2  Smith's  Leading  Cases,  457,  and  the 
authorities  there  cited.  Again,  it  is  ruled,  that  an  equitable  title 
cannot  be  estopped  by  a  verdict  at  law,  for  there  is  no  such  thing  as 
an  estoppel  in  equity.  See  Com.  Dig.  Estoppel,  (§  1.)  Even  upon 
the  hypothesis,  then,  that  the  title  set  up  by  Poindexter,  under  his 
agreement  with  Thomas  could  be  regarded  as  a  legal  title,  still,  upon 
a  comparison  of  the  description  of  the  property  contained  in  those 
agreements  with  that  of  the  land  granted  by  the  patent  to  Thomas, 
there  is  not  that  certainty  and  identity  that  are  required  by  an  estop- 
pel, or  such  as  will  cause  the  land  granted  by  the  patent  to  Thomas 
to  enure  to  Poindexter.  But  the  right  set  up  by  Poindexter  under 
his  contracts  with  Thomas  remains  strictly  an  equitable  right,  and 
therefore  neither  Thomas  nor  his  alienee  could  be  estopped  from 
aveiring  a  right  in  the  land  contained  in  the  patent,  in  opposition  to 
such  equitable  claim. ' 

But  in  another  aspect  of  the  question,  supposing  the  interest  trans- 
ferred to  Poindexter  by  the  agreements  with  Thomas  of  January  30, 
1835,  and  May  14, 1839,  could  be  so  construed  as  to  have  passed  to 
the  former  a  legal  title ;  and  admitting,  too,  that  the  description  of 
the  property  contained  in  those  agreements  accorded  in  precise  terms 
with  that  of  the  lands  granted  to  Thomas  by  the  patent  of  March  20, 
1841,  it  would  still  remain  to  be  inquired,  whether  Poindexter  has 
not  parted  with  his  title,  and  would  not  in  this  aspect  of  the  case  be 
estopped  from  setting  it  up  against  his  alienee,  and  all  claiming  un- 
der such  alienee. 

It  appears  from  the  evidence  which  was  before  the  court,  and 
already  adverted  to  in  the  statement  of  this  case,  that  on  the  20th  day 
of  November,  1835,  Poindexter  sold  and  conveyed,  by  his  public  au- 
thentic act,  and  in  absolute  right  and  estate,  to  FeUx  Huston,  all  the 
right,  title,  interest,  and  claim  which  he  then  had,  or  thereafker  might 
have,  in  and  by  virtue  of  an  act  of  congress  of  the  30th  of  June,  1834, 
granting  to  Philemon  Thomas  the  quantity  of  1,280  acres  of 
[  *  269  ]  land,  to  be  located  on  any  lands  of  the  United  States  in  *  Loui- 
siana, which  said  land  was  conveyed  by  the  said  Philemon 
Thomas  to  the  said  Greorge  Poindexter  on  the  30th  day  of  January, 
1835 ;  it  further  appears,  that  from  Huston  a  regular  title,  by  public 
authentic  acts  and  written  assurances,  is  deduced  down  to  the  de- 
fendant in  possession,  Gilmer.  It  is  true  that,  in  order  to  countervail 
the  force  of  this  title,  the  petitioner  offered  in  evidence  the  agree- 
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tnent  between  himself  and  Huston  of  the  20th  of  November,  1835, 
creating  a  partnership  between  themselves,  and  purporting  to  convey 
to  Huston  all  the  title  of  Poindexter  to  the  right  of  entry  granted  by 
act  of  congress  to  Thomas,  to  be  disposed  of  and  applied  by  Huston 
for  the  benefit  of  the  partnership ;  but  it  is  equally  true,  that  this  in- 
strument, which  was  objected  to  by  the  plaintiff  in  error,  was  received 
without  legal  proof  of  its  execution,  and  therefore  should  not  have 
been  admitted  and  considered  by  the  court ;  and  there  being  no  proof 
in  this  record  of  any  knowledge  of  the  contents,  or  even  of  the  exist- 
ence of  this  instrument  on  the  part  of  the  purchasers  under  the  abso- 
lute and  public  deed  from  Poindexter  to  Huston,  their  title  thus 
derived,  for  aught  that  appears,  cannot  be  affected  by  the  former 
instrument 

Upon  the  whole  case,  the  petitioner  in  the  circuit  court,  having 
failed  to  establish  a  legal  titie  in  himself  to  the  premises  demanded, 
could  not  maintain  his  action,  and  the  judgment  of  the  court  should 
have  been  for  the  defendant.  It  is  therefore  the  opinion  of  this  court, 
that  the  judgment  of  the  circuit  court  be  and  the  same  is  hereby 
reversed 


Charles  Barnard,  Abel  Adams,  George  M.  Barnard,  and  Charles 
Larkin,  Plaintiflb  in  Error,  v.  Joseph  Adams,  Andrew  H.  Bennet, 
and  Joseph  Fletcher. 

10  H.  270. 

If  it  appeared  to  the  master  that  his  vessel  mast  inevitably  be  driven  on  shore,  and  inten- 
tionally, for  the  better  security  of  the  property  and  persons  engaged  in  the  adventure,  he 
gave  her  a  direction  to  what  he  supposed  to  be,  and  what  proved  to  be,  a  part  of  the  shore 
where  her  stranding  would  be  less  injurious  and  hazardous,  and  the  vessel  is  totally  lost 
but  the  cargo  saved,  this  constitutes  a  voluntary  sacrifice  of  the  vessel,  and  amounts  to  a 
general  average  loss. 

Where  the  vessel  is  voluntarily  stranded  and  lost,  but  the  cargo  is  saved  and  sent  to  the  port 
of  destination  by  another  vessel  procured  by  the  master,  the  average  is  to  be  adjusted  and 
the  goods  valued  at  that  port 

If  the  officers  and  crew  continue  to  labor  for  the  joint  benefit  of  the  adventure  in  saving  and 
reshipping  the  cargo  ailer  the  vessel  has  been  sacrificcd,*their  wages  and  expenses  may  be 
brought  into  the  general  average  charges. 

The  owners  of  a  vessel  are  entitled  to  charge  two  and  one  half  per  cent,  upon  the  amount 
of  the  general  average  charges  which  the  disaster  has  imposed  on  them  the  duty  of  col- 
lecting. 

Boardman  and  Webster^  for  the  plaintifis. 

Lord,  contra. 

The  case,  upon  its  first  point,  is  stated  in  the  opinion  of  the  court. 
Upon  the  other  points  the  necessary  extracts  from  the  record  are 
given  in  the  notes  to  the  opinion. 
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[  *  299  ]       •  Grier,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs  below,  Joseph  Adams  and  others,  brought 
[  •  300  ]  this  *  action  against  Charles  Barnard  and  others,  in  the  cir- 
enit  court  of  New  York,  to  recover  contribution  in  general 
average  for  the  loss  of  their  vessel  called  The  Brutus,  on  board  of 
which  certain  goods  were  shipped,  and  consigned  to  the  plaintii& 
in  errorj  and  delivered  to  them  on  their  promise  to  pay,  provided  con^ 
tributions  were  justly  due. 

On  the  trial,  the  circuit  court  gave  certain  instructions  to  the  jury, 
which  were  the  subjects  of  exceptions,  on  the  correctness  of  which 
this  court  is  now  called  upon  to  decide. 

As  the  facts  of  the  case  were  not  disputed,  it  will  be  proper  to 
state  them,  in  connection  with  the  instructions  given  by  the  court,  in 
order  to  avoid  any  mistake  or  misconception  which  might  arise  in 
construing  the  terms  of  mere  abstract  propositions  without  relation 
to  the  facts  on  which  they  were  based. 

On  the  8th  of  October,  1843,  the  ship  Brutus  was.lying  at  anchor, 
at  the  usual  place  of  mooring  vessels  in  the  outer  roads  at  Buenos 
Ayres,  about  seven  miles  from  the  shore.  The  width  of  the  river  at 
that  place,  between  Buenos  Ayres  and  Colonia,  on  the  opposite  shore, 
is  about  fifteen  miles.  The  Brutus  had  taken  her  cargo  on  board  for 
New  York,  consisting  of  nutria  skins,  dry  hides,  horns,  and  jerked 
beef.  The  master  was  on  shore,  and  she  was  in  charge  of  the  first 
mate,  with  a  crew  consisting  of  twelve  persons  in  all.  On  the  7th,  a 
gale  had  commenced,  which,  on  the  8th,  had  become  dangerous. 
About  four  o'clock  next  morning,  the  ship  began  to  drag  her  anchors, 
and  the  small  bower  anchor  was  let  go.  About  nine  o'clock  in  the 
evening,  the  gale  increasing,  the  best  bower  anchor  parted  with  a 
loud  report  About  ten  o'clock,  the  small  bower  parted,  and  the  ship 
commenced  drifting  broadside  with  the  wind  and  waves.  Endeavors 
were  then  made  to  get  the  ship  before  the  wind,  which  failed,  on 
account  of  the  chains  keeping  her  broadside  to  the  ^e&^  which  was 
making  a  breach  over  her  fore  and  aft.  The  chains  were  then  slip- 
ped, and  the  vessel  got  before  the  wind,  two  men  were  put  to  the 
wheel,  and  one  to  the  lead,  and  it  was  determined  ^'to  run  the  ship 
ashore  for  the  preservation  of  the  cargo  and  the  lives  of  the  crew." 
It  was  now  about  eleven  o'clock  at  night  when  the  ship  was  got  be- 
fore the  wind  and  under  command  of  the  helm.  The  shore  next  to 
Buenos  Ayres,  towards  which  the  ship  had  been  drifting,  had'  banks 
and  shaUows  extending  out  some  three  or  four  mUes.  K  the  ves- 
eel  had  been  driven  on  these  by  the  tempest,  she  would  have  been 
wrecked  and  lost,  together  with  the  cargo  and  crew.  On  the  Colo- 
nia side  of  the  river  were  sunken  rocks  several  miles  from  the  shore. 
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''For  the  purpose  of  saving  the  cargo  and  crew  any  how,  and  possi- 
bly the  ship/'  she  was  steered  up  the  river,  inclining  a  little 
towards  *the  Buenos  Ay  res  side,  with  the  intention  of  run-  [  *301  ] 
ning  her  on  shore  at  a  convenient  place.  After  they  had 
proceeded  up  the  river  about  ten  miles,  the  mate  discovered  from  the 
flashes  of  lightning  that  the  vessel  was  approaching  a  point  called 
St.  Isidro,  off  which  he  perceived  something  black,  which  he  supposed 
to  be  rocks,  and  "being  afraid,"  or  'thinking  it  impossible  to  get  by" 
this  point  without  being  wrecked  and  lost,  he  directed  the  course  of 
the  vessel  to  be  changed  towards  the  shore,  where  he  had  seen  what 
he  supposed  to  be  a  house,  but  which  turned  out  to  be  a  large  tree. 
About  midnight  the  vessel  struck  the  beach,  and  the  rudder  was 
knocked  away.  The  foresail  was  then  hauled  up,  but  the  staysail 
was  let  remain  to  keep  her  head  straight,  and  she  continued  to  work 
herself  up  until  daylight  The  place  where  she  was  stranded  was  a 
level  beach  about  two  hundred  yards  above  ordinary  low-water  mark. 
The  ship  was  not  wrecked,  or  broken  up,  though  somewhat  damaged, 
and  the  cargo  was  not  injured.  The  master  chartered  the  bark  S^ 
rene,  and  transfeired  the  cargo  to  her.  But  it  was  found  that,  with 
the  means  to  be  obtained  in  that  vicinity,  it  would  have  cost  more 
than  the  ship  was  worth  to  get  her  off  the  beach.  She  was  therefore 
sold.  The  Serene  afterwards  arrived  safely  at  New  York,  under 
command  of  Captain  Adams,  former  master  of  The  Brutus.  In 
transshipping  the  jerked  beef  from  The  Brutus  to  The  Serene,  a  por^ 
tion  of  it  got  wet,  and  when  it  arrived  at  the  port  of  New  York  it 
was  all  found  to  be  worthless. 

On  these  facts,  the  court  instructed  the  jury  as  follows :  ^- 

L  "  The  evidence  on  the  subject  of  the  stranding  consists  in  the 
ancontradicted  and  unimpeached  testimony  of  a  single  witness.  He 
was  the  acting  master  of  the  vessel  at  the  time  of  the  loss  in  question. 
He  states  that  when  the  vessel  was  without  any  means  of  resisting 
the  storm,  and  her  going  ashore  upon  a  rocky  and  more  dangerous 
part  of  the  shore,  was,  in  his  opinion,  inevitable,  he  did  intentionally, 
and  for  the  better  security  of  the  property  and  persons  engaged  in  the 
adventure,  give  her  a  direction  to  what  he  supposed^  be,  and  what 
proved  to  be,  a  part  of  the  shore  where  she  could  lie  more  safely. 
These  facts,  if  credited  by  you,  constitute  in  judgment  of  law,  a  vol- 
untary sacrifice  of  the  vessel,  and  for  such  sacrifice  the  plaintiffs  are 
entitled  to  recover  in  general  average." 

This  instruction  forms  the  subject  of  the  first  exception,  and  raises 
the  most  important  question  in  the  case. 

The  apparent  contradiction  in  the  terms  of  this  instruction,  has 
Dvidentiy  arisen  from  a  desire  of  the  coart  to  give  the  plaintiffs  in 
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enor,  on  the  argument  here,  the  benefit  of  the  negation  of  their  own 
proposition,  namely,  that  if  the  loss  of  the  vessel  by  the 
[  *  302  ]  *  storm  was  inevitable,  the  stranding  could  not  be  a  volun- 
tary "  sacrifice,  entitling  ttie  plaintiffs  to  contribution."  It 
is  because  the  form  in  which  this  proposition  is  stated  is  equivocal 
and  vague,  when  applied  to  the  case  before  us,  that  the  negation  of 
it  appears  to  be  contradictory  in  its  terms*  The  court  should,  there- 
fore, not  be  understood  as  saying,  that,  if  the  jury  believed  the  peril 
which  was  avoided  was  "  inevitable,"  or  that  if  the  jury  believed  that 
the  imminent  peril  was  not  avoided,  they  should  find  for  the  plaintiffs. 
But  rather,  that  if  they  believed  there  was  an  imminent  peril  of  being 
driven  ^  on  a  rocky  and  dangerous  part  of  the  coast,"  when  the  vessel 
would  have  been  inevitably  wrecked,  with  loss  of  ship,  cargo,  and 
crew,  and  that  this  immediate  peril  was  avoided  by  voluntarily 
stranding  the  vessel  on  a  less  rocky  and  dangerous  part  of  the  coast, 
whereby  the  cargo  and  crew  were  saved  uninjured,  then  they  should 
find  for  the  plaintiffs.  Looking  at  the  admitted  facts  of  this  case  in 
connection  with  the  instruction  given,  it  is  plain  that  the  jury  could 
not  have  understood  the  court  to  mean  anything  else.  And  we  may 
add,  moreover,  that,  in  the  argument  here,  the  learned  counsel  have 
not  relied  upon  any  verbal  criticism  of  the  instruction,  but  have  en- 
countered fairly  the  proposition  which  we  now  consider  as  maintained 
by  the  court  below. 

It  cannot  be  denied  by  any  one  who  will  carefully  compare  this 
case  with  that  of  The  Hope,  13  Pet.  331,  unanimously  decided  by 
this  court,  and  the  cases  of  Caze  v.  Reilly,  3  Wash.  C.  C.  298,  Sims 
V.  Gumey,  4  Binney,  513,  and  Ghray  v.  Wain,  2  Serg.  &  Bawle,  229, 
which  have  received  the  <^ unqualified  assent"  of  this  court,  that, 
whatever  distinctions  may  be  taken  as  to  the  accidents  and  circum- 
stances of  these  cases,  they  do  not  materially  or  substantially  differ 
from  the  present,  so  far  as  the  point  now  under  consideration  is  con- 
cerned ;  and  that  we  are  now  called  upon  to  reconsider  and  overrule 
the  doctrine  established  by  those  cases.  But  however  they  may  ap- 
pear to  be  contrary  to  certain  abstract  propositions  stated  by  some 
text-writers  on  ^his  subject  in  England,  and  a  case  or  two  in  this 
country,  the  policy  and  propriety  of  overruling  our  own  and  the  three 
other  decisions  which  have  received  our  '^  unanimous  approval,"  even 
if  we  were  not  now  satisfied  with  their  correctness,  may  well  be 
doubted.  There  are  few  cases  to  be  found  in  the  books  which  have 
been  more  thoroughly,  laboriously,  and  ably  investigated  by  the  most 
learned  counsel  and  eminent  judges.  In  questions  involving  so  much 
doubt  and  difficulty,  it  is  of  more  importance  to  the  mercantile  com- 
munity that  the  law  be  settled,  and  litigation  ended,  than  how  it  is 
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settled.    No  decision  of  a  question  depending  on  sach  nice 

and  subtile  *  reasoning,  will  meet  the  approbation  of  every  [  *  303  ] 

mind ;  and  if  the  cases  we  have  mentioned  have  failed  of 

tUs  effect,  it  may  well  be  doubted  if  any  reasons  which  could  be 

given  for  overruling  them  would  prove  more  successful. 

It  is  not  necessary,  in  the  examination  of  this  case,  again  to  repeat 
the  history  of  this  doctrine  of  general  average,  froni  the  early  date  of 
the  Lex  Rhodia  de  jactu^  through  the  civil  or  Roman  law,  and  the 
various  ordinances  and  maritime  codes  of  European  states  and  cities, 
down  to  the  present  day.  The  learned  opinions  delivered  in  the  cases 
to  which  we  have  alluded,  leave  nothing  further  to  be  said  on  that 
portion  of  the  subject.  We  shall,  therefore,  content  ourselves  with 
stating  the  leading  and  established  principles  of  law  bearing  on  the 
point  in  question,  in  order  that  we  may  have  some  precise  data  with 
which  to  compare  the  facts  of  the  present  case,  and  test  the  value  of 
the  arguments  with  which  the  instructions  of  the  circuit  court  have 
been  assailed. 

The  law  of  general  average  has  its  foundation  in  equity.  The 
principle  that  ^'  what  is  given  for  the  general  benefit  of  all  shall  be 
made  good  by  the  contribution  of  all,"  is  recommended,  not  only  by 
its  equity,  but  also  by  its  policy,  because  it  encourages  the  owner  to 
throw  away  his  property  without  hesitation,  in  time  of  need. 

In  order  to  constitute  a  case  for  general  average,  three  things  must 
concur :  — 

1.  A  common  danger ;  a  danger  in  which  ship,  cargo,  and  crew, 
aU  participate ;  a  danger  imminent  and  apparently  "  inevitable,"  ex- 
cept by  voluntarily  incurring  the  loss  of  a  portion  of  the  whole  to 
save  the  remainder. 

2.  There  must  be  a  voluntary  jettison, /oc^ti^,  or  casting  away,  of 
some  portion  of  the  joint  concern  for  the  purpose  of  avoiding  this 
imminent  peril,  pericuU  imminentis  evitandi  ccmsa,  or,  in  other  words, 
a  transfer  of  the  peril  from  the  whole  to  a  particular  portion  of  the 
whole. 

3.  This  attempt  to  avoid  the  imminent  common  peril,  must  be  suc- 
cessful. 

It  is  evident  from  these  propositions,  that  the  assertion  so  much 
relied  on  in  the  argument,  namely,  ^  that  if  the  peril  be  inevitable 
there  can  be  no  contribution,"  is  a  mere  truism,  as  the  hypothesis  of 
the  case  requires  that  the  common  peril,  though  imminent,  shall  be 
successfully  avoided.  Those  who  urge  it  must  therefore  mean  some- 
thing else.  And  it  seems,  when  more  carefully  stated,  to  be  this  — 
^  that  if  the  common  peril  was  of  such  a  nature  that  the  jactus^  or 
thing  cast  away  to  save  the  rest,  would  have  perished  anyhow,  or 
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perished  "  inevitably,"  even  if  it  had  not  been  selected  to 
[  *  304  ]  suffer  *in  place  of  the  whole,  there  can  be  no  contribation." 

If  this  be  the  meaning  of  this  proposition,  and  we  can  dis- 
cover no  other,  it  is  a  denial  of  the  whole  doctrine  upon  which  the 
claim  for  general  average  has  its  foundation.  For  the  master  of  the 
ship  would  not  be  justified  in  casting  a  part  of  the  cargo  into  the  sea, 
or  slipping  his  anchor,  or  cutting  away  his  masts,  or  stranding  his 
vessel,  unless  compelled  to  it  by  the  necessity  of  the  case,  in  order  to 
save  both  ship  and  cargo,  or  one  of  them,  from  an  imminent  peril, 
which  threatened  their  common  destruction.  The  necessity  of  the 
case  must  compel  him  to  choose  between  the  loss  of  the  whole  and 
part ;  but,  however  metaphysicians  may  stumble  at  the  assertion,  it 
is  this  forced  choice  which  is  necessary  to  justify  the  master  in  mak- 
ing  a  sacrifice,  as  it  is  called,  of  any  part  for  the  whole.  Hence  the 
answer  of  every  master  of  a  vessel  when  examined  will  be :  ^^  I  con- 
sidered the  destruction  of  both  ship  and  cargo  ^  inevitable,'  unless  I 
had  thrown  away  what  I  did."  "  The  goods  thrown  away  would 
have  gone  to  the  bottom  anyhow."  K  the  case  does  not  show  that 
the  jettison  was  ^'  indispensable,"  in  order  to  escape  the  common 
peril,  the  master  would  himself  be  liable  for  the  loss  consequent  there- 
from. It  is  for  this  reason  that  the  ordinances  of  Marseilles  require 
that  the  master  should  have  a  consultation  with  the  supercargo  and 
crew  as  to  the  absolute  necessity  of  the  measure,  and  as  evidence 
that  it  was  not  done  through  the  vain  fears,  cowardice,  or  imprudence, 
of  the  master.  But  the  right  to  contribution  is  not  made  to  depend 
on  any  real  or  presumed  intention  to  destroy  the  thing  cast  away,  but 
on  the  fact  that  it  has  been  selected  to  suffer  the  peril  in  place  of  the 
whole,  that  the  remainder  may  be  saved.  The  anchor  lost  by  volun- 
tarily slipping  the  cable,  may  be  recovered,  the  goods  jettisoned  may 
float  to  the  shore  and  be  saved,  and  yet,  if  the  anchor  or  goods  had 
not  been  cast  away,  they  would  have  been  ^'  inevitably  "  lost,  and 
there  would  have  been  a  total  loss  of  both  ship  and  cargo.  Take  the 
case  of  Caze  v.  Reilly,  3  Wash.  C.  C.  298.  A  vessel  is  completely 
surrounded  by  the  enemy's  cruisers.  It  is  impossible  to  save  both 
ship  and  cargo  from  capture  and  a  total  loss.  k.  part  or  the  whole 
of  the  cargo  is  thrown  overboard,  and  thus  the  vessel  escapes.  This 
is  an  admitted  case  for  contribution.  And  it  is  no  answer  to  the 
claim  of  the  owners  to  say :  "  Your  cargo  was  ^  inevitably '  lost ;  as 
it  was  situated  it  was  worthless,  and  consequently  you  sacrificed 
nothing  for  the  common  benefit.  Besides,  a  portion  of  it  floated  on 
shore,  and  was  saved  from  capture,  or  was  fished  from  the  bottom 
without  sustaining  much  injury;  the  throwing  it  overboard  was 
the  best  thing  that  could  be  done  for  it  under  the  euccumstanoesi 
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as  without  that  it  would  have  been  ** inevitably '  lost"  [•SOS] 
Bat  suppose,  as  in  the  case  referred  to,  the  ship  cannot  be 
saved  by  casting  the  cargo  into  the  sea,  but  the  cargo,  which  is  of  far 
greater  value,  can  be  saved  by  casting  the  vessel  on  the  land,  or 
stranding  her.  Is  it  any  answer  to  her  claim  for  contribution,  to  say, 
that  ^  her  loss  was  ^  inevitable ; '  she  was  in  a  better  situation  on  the 
beach  than  in  the  hands  of  the  enemy,  or  at  the  bottom  of  the  sea,  or 
wrecked  upon  rocks,  and,  therefore,  there  was  no  such  sacrifice  as 
would  entitle  her  to  contribution  ?  "  We  cannot  comprehend  why 
this  argument  should  have  no  weight  in  the  first  case,  which  is  an 
admitted  case  of  contribution  in  all  the  books,  and  yet  that  it  should 
be  held  as  a  conclusive  obstacle  to  the  recovery  in  the  latter.  The 
replication  to  this  objection  in  the  first  instance,  and  the  conclusive 
one  is,  ^'  the  vessel  and  cargo  were  in  a  common  peril,  where  both  or 
all  could  not  be  saved ;  the  vessel  alone,  or  the  vessel  and  part  of  the 
cargo,  have  been  saved,  by  casting  the  loss  upon  the  cargo,  and  this 
constitutes  the  very  hypothesis  on  which  the  doctrine  of  general 
average  rests.''  Why,  then,  should  there  be  a  difference  in  princ^)le, 
where  the  cargo  is  damaged  or  lost  by  being  cast  into  the  sea,  and 
the  ship  saved,  and  the  case  where  the  ship  is  damaged  or  lost  by  a 
voluntary  stranding,  or  by  being  cast  on  the  lemd,  and  the  cargo 
saved,  is  a  question  which  has  never  yet  been  satisfactorily  answered. 
In  fact,  we  do  not  understand  the  counsel  to  contend  for  the  doctrine 
of  S£Uva  navij  or  that  The  Brutus  was  not  entitled  to  contribution 
because  she  could  not  be  got  afloat  at  a  less  cost  than  her  value. 
The  principle  on  which  the  counsel  relied  is  that  enunciated  in  the 
opinion  of  the  court  in  Walker  t;.  United  States  Ins.  C!o.  11  Berg.  & 
Rawle,  61.  <'  It  is  not  enough,"  says  the  learned  judge,  <<  that  theare 
be  a  deliberate  intent  to  do  an  act  which  may  or  may  not  lead  to  a 
loss ;  there  must  be  a  deliberate  purpose  to  sacrifice  the  thing  at  all 
events,  or,  at  the  very  least,  to  put  it  in  a  situation  in  which  the 
danger  of  eventual  destruction  would  be  increased." 

But,  as  we  have  already  seen,  the  intention  to  destroy  the  jaciuSj 
or  thing  exposed  to  loss  or  damage  for  the  benefit  of  the  whole, 
makes  no  part  of  the  hypothesis  upon  which  the  right  of  contribution 
is  founded.  Indeed,  the  speciousness  of  this  assertion  seems  to  have 
its  force  from  the  use  of  the  word  ^'  sacrifice "  in  its  popular  and 
tropical,  instead  of  its  strict  or  technical  meaning.  The  offering  of 
sacrifices  was  founded  on  the  idea  of  vicarious  suffering.  And  when 
it  is  said  of  ibejactuSj  that  it  is  sacrificed  for  the  benefit  of  the  whole, 
it  means  no  more  than  that  it  is  selected  to  undergo  the  peril,  in  place 
of  the  whole,  and  for  the  benefit  of  the  whole.  It  is  made  (if  we 
may    use   another  theological   phrase)   the   <' scape-goat "  for    the 
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[  •  306  ]  •remainder  of  the  joint  property  exposed  to  common  de- 
struction. The  jactus  is  said  to  be  sacrificed,  not  becanse 
its  chance  of  escape  was  separate,  bat  because  of  its  selection  to 
suffer,  be  it  more  or  less,  instead  of  the  whole,  whose  chances  of 
safety,  as  a  whole,  had  become  desperate.  The  imminent  destruction 
of  the  whole  has  been  evaded  as  a  whole,  and  part  saved,  by  trans- 
ferring the  whole  peril  to  another  part. 

K  a  cargo  of  cotton,  about  to  be  captured  or  sunk,  be  thrown  over- 
board in  part  or  in  whole,  and  the  ship  thus  saved,  the  fact  that  the 
cotton  floated  to  the  shore  and  was  saved,  and  therefore  was  in  a 
better  condition  by  being  cast  away  than  if  it  had  remained  to  be 
captured  or  sunk,  cannot  affect  its  right  to  contribution,  though  it 
may  diminish  its  amount  The  loss  or  damage  arising  from  its  as- 
suming the  peril,  that  the  ship  may  escape,  may  be  truly  said  to  be 
the  real  ^'  sacrifice,"  in  the  popular  use  of  the  phrase.  Its  value  is  not 
measured  by  its  hopes  of  safety,  for  by  the  hypothesis  it  had  none ; 
but  its  right  to  contribution  is  founded  on  its  voluntary  assumption 
to  run  all  the  risk,  or  bear  the  brunt,  that  the  remainder  may  be 
saved  from  the  conunon  peril.  The  fact  that  goods  thrown  overboard 
are  in  no  worse,  or  even  in  a  better,  condition  as  to  chances  of  safety, 
than  if  they  had  remained  on  board,  or  that  the  stranded  vessel  is  in 
a  better  condition  than  if  she  had  been  wrecked  or  sunk,  cannot  affect 
the  right  to  contribution  of  that  part  which  was  selected  to  suffer  in 
place  of  the  whole. 

Having  made  these  remarks,  by  way  of  vindicating  the  cases  referred 
to,  and  noticing  the  arguments  by  which  they  have  been  assailed,  let 
U3  briefly  compare  the  facts  of  this  case  with  the  principles  we  have 
stated,  and  inquire,  first,  what  was  the  common  peril  ?  and  second, 
was  any  portion  of  the  joint  adventure  saved  from  it  by  the  transfer 
of  the  risk  or  loss  to  another  ? 

The  common  peril,  which  in  this  case  was  sought  to  be  avoided, 
was  shipwreck,  or  the  destruction  of  vessel,  cargo,  and  crew.  The 
ship  lay  at  anchor ;  she  was  assailed  by  a  violent  tempest,  her  cables 
broken,  her  anchors  gone,  and  she  was  being  driven  by  the  force  of 
the  gale  broadside  upon  the  shallows  extending  three  miles  out  from 
the  shore  at  Buenos  Ayres.  In  order  to  save  the  cargo  and  crew,  it 
is  determined  to  put  on  sail,  and  run  up  the  river  to  find  a  safe  place 
to  strand  the  vessel.  They  proceed  ten  miles  up  the  river,  when  they 
encounter  another  peril  at  Point  St  Isidro.  To  avoid  being  wrecked 
on  the  rocks,  the  course  of  the  vessel  is  immediately  changed, 
and  she  is  steered  directly  for  the  shore,  and  run  upon  a  sandy 
beach,  where  she  is  left  high  and  dry  by  the  tide.  The  cargo  is 
saved  without    injury,   but   the   ship   is   on  the  land,   where  she 
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•is  comparatively  valueless,  on  account  of  the  expense  [  *  307  ] 
which  must  be  incurred  to  replace  her  in  her  element.  By 
the  will  and  directions  of  the  master,  she  has  become  the  victim,  and 
borne  the  loss,  that  the  cargo  might  escape  from  the  common  peril. 
It  is  true  she  has  not  been  wrecked  or  lost,  as  she  inevitably  would, 
had  she  been  driven  on  the  flats  at  Buenos  Ayres  by  the  tempest,  or 
been  foundered  on  the  rocks  of  Point  St.  Isidro,  but  she  has  volun- 
tarily gone  on  shore,  which  was  death  to  her,  while  it  brought  safety 
to  the  cargo.  And  we  are  of  opinion  she  has  the  same  right  to  de- 
mand contribution  that  the  owners  of  the  cargo  would  have  had 
against  her,  had  it  been  cast  into  the  sea  to  insure  her  safety. 

There  is  therefore  no  error  in  the  instruction  given  by  the  court 
below  on  this  point. 

2.  The  second  and  third  instructions  excepted  to  have  reference  to 
the  place  at  which  the  goods  are  to  be  valued  for  the  purpose  of  ad- 
justing the  general  average.^ 

The  reasons  given  by  the  learned  judge  in  these  instructions  are 
amply  sufficient  to  show  their  propriety.  The  adventure  was  con- 
tinued, notwithstanding  the  disaster,  and  terminated  at  New  York. 
The  goods  were  not  returned  to  the  shippers,  and  consequently  no 
contribution  could  be  collected  at  Buenos  Ayres.  The  fact  that  The 
Brutus  was  left  on  the  strand,  and  the  adventure  continued  till  the 
cargo  reached  its  destination  in  another  vessel,  cannot  affect  the  case. 
The  place  where  average  shaU  be  stated  is  always  dependent,  more  or 
less,  on  accidental  circumstances,  affecting  not  the  technical  termina- 
tion of  the  voyage,  but  the  actual  and  practical  closing  of  the  adven- 
ture. We  see  nothing  in  the  circumstances  to  take  this  case  out  of 
the  general  rule,  that  contribution  should  be  assessed  on  the  value  at 
the  home  port 

3.  The  third  exception  relates  to  the  allowance  of  the  wages  of  the 
crew  after  the  ship  was  stranded. 

But  as  they  were  employed  as  mariners  and  quasi-salvors  of  the 
cargo,  laboring  for  the  joint  benefit  of  the  adventure,  we  think  the 
exception  is  not  supported.  Their  services  were  essential  to  the  entire 
saving  of  the  cargo.  Their  duties  did  not  cease  with  the  stranding, 
and  they  were  entitled  to  wages  while  their  services  were  required 
for  that  purpose.  If  the  same  services  had  been  rendered  by  strangers, 
the  expense  would  have  been  properly  charged  as  a  result  of  the  dis- 
aster, in  stating  the  average.  That  the  same  services  were  rendered 
by  the  crew  after  The  Brutus  was  stranded,  and  the  voyage  as  to 

1  The  cargo  was  forwarded  to  New  Toil:,  the  port  of  destination,  by  the  master,  in 
another  vessel 
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them  technically  broken  up,  cannot  affect  the  case.  Even  if  their 
obligation  to  the  ship  had  ceased,  still,  their  services  to  vessel  and 
cargo  entitled  them  to    their  wages    and    support  as   a   general 

charge. 
[  *  308  ]       *4.  The  two  and  a  half  per  cent  allowed  for  collecting 

the  general  average  rests  upon  the  usage  and  custom  of 
merchants  and  average  brokers.  It  is  a  duty  arising  out  of  the  unfore- 
seen disaster,  and  resulting  directly  firom  it.  Usually,  there  are  con- 
tributions to  be  paid  out,  as  well  as  received,  by  the  shipowner.  It 
is  a  troublesome  duty,  not  embraced  in  their  obligation  as  mere  car- 
riers. The  usage  is  therefore  not  unreasonable.  The  objection,  that 
it  is  paying  the  owners  for  merely  collecting  their  own  debt,  is  founded 
on  the  accidents  or  peculiar  circumstances  of  this  case,  and  does  not 
affect  the  general  principle  on  which  this  usage  is  based.' 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Daniel,  J.,  dissented. 

The  decision  just  pronounced,  so  far  as  it  goes,  must  of  course  be 
regarded  as  settling  the  law  of  this  court  upon  the  subject  of  general 
average,  that  decision  being  in  complete  accordance  with  the  decision 
of  The  Columbian  Assurance  Co.  v.  Ashby  and  Stribling,  4  Pet  139 ; 
the  single  case  from  this  court  previously  maintaining  the  doctrine 
announced  by  the  court  in  the  case  before  us.  But,  however  the 
decision  now  made  may  control  the  question  of  general  average  in 
the  courts  of  the  United  States,  as  it  must  do,  being  the  revised  and 
reaffirmed  doctrine  of  this  tribunal,  still,  with  the  sincerest  respect 
entertained  for  the  opinions  of  my  brethren,  and  with  unaffected 
diffidence  as  to  the  conclusions  of  my  own  mind,  I  have  been  unable 
to  yield  to  this  doctrine  my  assent  I  cannot  but  regard  the  doctrine 
here  affirmed  as  opposed  to  the  course  of  opinion  (the  settled  and  un- 
disputed opinion)  in  the  greatest  maritime  and  commercial  nation  in 
the  world,  and  as  subversive  of  the  fundamental  principle  in  which 
the  law  of  average  has  its  origin.  That  principle,  which  is  traced  by 
all  writers  and  courts  to  the  Bhodian  law,  is  thus  propounded  by 
Lord  Tenterden,  in  his  work  on  Shipping  (p.  342) :  "  Namely,  the 
general  contribution  that  is  to  be  made  by  all  parties  towards  a  loss 
sustained  by  some  for  the  benefit  of  alL"  The  same  writer  (p.  344) 
says  that  goods  must  be  thrown  overboard ;  the  mind  and  agency  of 
man  must  be  employed.  K  the  goods  are  forced  out  of  the  ship  by 
the  violence  of  the  waves,  or  are  destroyed  in  the  ship  by  lightning 

1  No  evidence  was  offered  at  the  trial  of  any  general  or  local  custom,  and  the  jury 
were  instructed  by  the  judge  that  the  item  was  correct. 
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or  tempest,  the  merchant  alone  must  bear  the  loss.  The  goods  must 
be  thrown  overboard  for  the  sake  of  all.  The  same  writer  remarks 
(p.  348)  that,  though  the  rule  mentions  goods  only,  its  principle  ex- 
tends also  to  the  ship  and  its  furniture. 

Mr.  Benecke,  in  his  Treatise  on  Average  (p.  96)  tells  us  that  gen- 
eral average  has  been  described  in  the  English  courts  to 
•comprise  "  all  loss  which  arises  in  consequence  of  extra-  [  *  309  ] 
ordinary  sacrifices  or  expenses  incurred  for  the  preservatton 
of  the  ship  and  cargo."     After  speaking  of  the  enumeration  of  in- 
stances of  general  average  in  some  of  the  continental  nations  of  En- 
rope,  he  continues :  ^'  Although  these  laws  and  the  corresponding 
ones  of  other  States  do  not  make  use  of  the  term  sacrifice,  yet  their 
definitions  imply  that  nothing  short  of  a  sacrifice  shall  be  deemed  a 
general  average.     All  these  laws  may  therefore  be  said  to  establish 
the  same  general  principle;  namely,  that  a  sacrifice  made  for  the 
preservation  of  the  ship  and  cargo  is  general  average."     Again  he 
says  (p.  97) :  <<  As  to  the  term  sacrifice,  it  is  dear  and  generally  ad- 
mitted, that  a  damage,  to  deserve  the  appellation  of  a  sacrifice, 
must  have  been  purposely  undergone,  and  by  the  agency  of  man,  for 
the  benefit  of  the  whole,  and  that  every  damage  not  purposely  under- 
gone, although  the  ship  and  cargo  may  be  benefited  by  it,  gives  no 
claim  to  restitution."    Again,  it  is  said  with  great  force  and  propriety, 
that  the  special  sacrifice  must  be  something  done  and  not  suffered ; 
there  must  be  the  will  and  agency  of  the  party  making  it.     That  it 
should  be  for  the  purpose,  and  with  the  intent,  causa  et  mente^  of  the 
preservation  of  the  common  concern.    Although  the  examples  of  this 
sacrifice  put  are  usually  instances  of  jactusy  the  principle  embraced 
applies  equally  to  the  ship  as  to  the  cargo ;  thus  Benecke  (p.  144) 
says :  ^  The  case  of  voluntary  stranding  being  implied  in  the  general 
rules,  most  of  the  foreign  ordinances  omit  to  mention  it  expressly. 
The  Prussian  law  is  in  this  respect  more  explicit  than  the  others.    If 
the  cUptain,  say  sections  1820  and  1831,  in  order  to  preserve  the 
cargo,  run  the  vessel  intentionally  ashore,  the  damage  thereby  occa- 
sioned to  the  ship  and  cargo,  as  well  as  all  incidental  charges,  belong 
to  the  general  average.     But  if  it  appear  dearly  from  the  circum- 
stances, that  the  stranding  was  resorted  to  merely  for  the  purpose  of 
saving  the  lives  or  liberty  of  the  crew,  the  damage,  even  if  the  whole 
cargo  be  saved,  is  held  to  be  particular  average.     The  ancient  laws, 
says  Benecke,  as  well  as  the  opinions  of  the  English  and  foreign 
lawyers,  are  also  in  favor  of  this  distinction*     And  it  is,  as  far  as  I 
have  been  able  to  learn,  the  practice  of  all  cotmtries."     The  same 
will,  the  same  positive  action,  the  same  purpose,  and,  it  may  be  add- 
ed, the  same  predicament  or  position  of  the  actors,  must  exist  ia 
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each  class  of  cases.  There  must  be  intent  and  act,  prompted  by, 
and  tending  to,  a  practicable,  or  at  least  a  probable  resnlt,  and  not 
mere  endurance  or  submission  to  uncontrollable  necessity  in  either 
case. 

Thus,  says  Benecke,  ^<when  a  vessel  is  purposely  run  ashore, 
p.  143,  and  afterwards  got  oS  with  damage;  the  question 
[  •  310  ]  •  whether  repairs  of  such  damage  belong  to  general  or  par- 
ticular average  depends  entirely  upon  the  circumstances  of 
the  case.  If  the  situation  of  the  vessel  were  such  as  to  admit  of  no 
alternative ;  so  that,  without  running  her  ashore  she  would  have  been 
unavoidably  lost,  and  that  measure  were  resorted  to  for  the  purpose 
of  saving  tiie  lives  or  liberty  of  the  crew,  no  contribution  can  take 
place,  because  nothing,  in  fact,  was  sacrificed.  But  if  the  vessel  and 
cargo  were  in  a  perilous,  but  not  a  desperate  situation,  and  the 
measure  of  running  her  ashore  deliberately  adopted,  as  best  calcu- 
lated to  save  the  ship  and  cargo ;  in  that  case  the  damage  sustained, 
according  to  the  fundamental  rules,  constitutes  a  claim  for  restitu- 
tion." And  Mr.  Phillips,  in  his  work  on  Insurance,  vol.  i.  p.  338, 
and  in  a  note  to  Stevens  on  Average,  p.  81,  lays  down  the  law,  both 
in  England  and  in  the  United  States,  to  be  this ;  that  ^  the  voluntary 
stranding  of  the  ship  is  general  average ;  but  not  the  mere  steering 
her  to  a  less  dangerous  place  for  stranding,  when  she  is  inevitably 
drifting  to  the  shore."  I  am  wholly  unable  to  perceive  how,  in  con- 
formity with  the  rules  and  principles  above  cited  as  constituting  the 
foundation  of  general  average,  contribution  could  justly  be  claimed 
in  this  instance  for  the  loss  of  the  ship.  For  there  is  not  a  scintilla 
of  proof  in  this  cause  tending  to  show  a  design  to  sacrifice  the  ship, 
or  any  thing  else,  nor  tending  to  prove  that  the  course  pursued  Was 
one  which,  under  any  circumstances,  could  possibly  have  been 
avoided.  On  the  contrary,  the  testimony  establishes,  as  far  as  it  is 
possible  to  establish  any  facts,  that  the  stranding  was  the  effect  of 
the  vis  major  J  of  an  inevitable  necessity, —  that  every  effort  was 
made  to  avoid  this  necessity,  and  that  the  only  act  of  the  mind  ap- 
parent in  the  case  was  the  determination,  to  repeat  the  language  of 
Mr.  Phillips,  already  quoted,  ^<  merely  to  steer  her  to  a  less  dangerous 
place  for  stranding,  when  she  was  inevitably  drifting  to  the  shore ;" 
—  a  determination  not  less  for  the  benefit  of  the  ship  than  for  that  of 
the  cargo,  and  one  falling  within  the  general  scope  of  the  duty  and 
discretion  of  every  master  or  seaman. . 

There  is  no  contrariety  in  the  testimony  in  this  case.  The  single 
witness,  the  mate,  who  was  examined,  states  most  expUdfly  the 
hopeless  and  desperate  condition  of  the  vessel; — she  had  lost  all  her 
anchors,  was  in  the  midst  of  a  hurricane,  and  drifting  to  the  shore 
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under  a  force  which  the  witness  explicitly  says  nothing  could  xesist. 
He  therefore  did  not  elect  to  run  her  ashore,  or  to  make  h^  a  sacri- 
fice for  the  general  good;  he  only  sought  to  save  her  sb  far  as  possible 
from  danger  or  injury.  It  appears  to  me  to  be  no  slight  paradox  to 
assert,  that  a  man  is  the  positive  and  controlling  agent  in 
the  *  accomplishment  of  an  effect  which  he  merely  suffers,  [  *  311  ] 
and  which  is  forced  upon  him  by  a  power  that  he  is  wholly 
unable  to  resist  or  influence,  and  that  it  is  equally  paradoxical  to  de- 
clare that  we  elect  and  seek  a  sacrifice  or  a  peril  from  which  we  are 
most  anxiously  fleeing.  The  cases  at  nisiprius  in  the  federal  courts, 
and  in  the  courts  of  the  States  referred  to,  leave  this  matter  pretty 
much  in  equipoise,  if  indeed  they  do  not  incline  to  the  side  of  the 
question  here  maintained.  We  have  Story  and  Washington  and 
Tilghman  opposed  to  Kent  and  Gibson  and  Kennedy ;  with  this 
consideration  attending  the  decisions  of  the  supreme  court  of  Penn- 
sylvania, that  they  are  the  most  recent,  and  have  been  made  upon  an 
examination  and  review  of  the  cases  which  they  have  overruled. 
Repeating  the  assurance  of  entire  deference  entertained  for  the 
opinions  of  my  brethren,  and  of  the  sincerest  diffidence  of  the  con- 
clusions of  my  own  mind,  yet,  being  unable  to  concur  in  those 
opinions,  I  have  no  claim  to  share  in  their  merits  if  they  are  right, 
and  if  they  are  incorrect,  my  position  with  respect  to  them  should 
be  equally  understood. 


Thobcas  Henderson  and  Thomas  Calloway,  Plaintifls  in  Error,  v. 

The  State  of  Tennessee. 

10  H.  311. 

An  ontstanding  title  in  a  third  peison,  alleged  to  have  been  derived  under  a  treaty,  set  np  by 
the  defendant  to  defeat  an  action  of  ejectment,  in  a  state  court,  will  not  enable  him  to  have 
a  writ  of  error  under  the  twenty-fifth  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Large,  85 ;)  to  give  jurisdiction  to  this  court,  the  party  must  claim  the  right  for  himself, 
and  not  lor  a  third  person  in  whose  title  he  has  no  interest. 

The  case  is  stated  in  the  opinion  of  the  court 

Bibb  and  Eaton^  (with  whom  was  Gteeri)  for  the  plaintiff 

Andrew  Erving"  and  Stcmton^  contra. 

*  Tanet,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  322  ] 

The  first  question  to  be  decided  in  this  case  is,  whether 

the  court  has  jurisdiction. 

The  case  is  brought  before  us  by  a  writ  of  error  to  the  supreme 

court  of  the  State  of  Tennessee.     It   appears   by  the  record,  that 
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tbe  decision  turned  upon  the  title  of  Andrew  Miller  to  the  lands 
in  question,  und^  the  treaties  of  1817  ^  and  1819,^  with  the  Chero- 
kee nation.  Andrew  Miller  was  the  head  of  an  Indian  family,  when 
the  first  treaty  was  made,  and  it  was  insisted  at  the  trial  that  the 
title  to  this  land  was  in  his  heirs,  by  virtue  of  the  reservations  con- 
tained in  these  treaties.  The  decision  was  against  the  validity  of 
this  title,  and  the  question  is,  whether  the  plaintiffs  in  error  claimed 
under  it  If  they  did  not,  this  court  has  no  power  to  revise  the  judg- 
ment of  the  state  court 

It  was  an  action  of  ejectment  The  plaintiffs  in  error  were  per- 
mitted by  the  court  to  appear  as  defendants.  They  were  not  the 
tenants  in  possession  when  the  suit  was  brought  The  process  was 
served  on  other  persons  named  in  the  proceedings,  and  the  record 
does  not  show  in  what  character,  or  upon  what  ground,  the  plain- 
tifis  in  error  were  permitted  to  appear  and  defend  the  suit 

Andrew  Miller  died  in  1818,  and  the  land  in  dispute  was  held  for 
his  children  until  1822,  when  the  State  took  possession  of  it,  claim- 
ing title.  The  widow  of  Miller  removed 'to  the  Cherokee  nation, 
in  their  new  settlement  on  the  west  of  the  Mississippi,  soon  after 
his  death,  and  the  children  followed  her  when  the  State  took  pos- 
session of  the  land ;  and  they  have  all  remained  there  ever  since. 
The  right  to  this  property  appears  to  have  been  continually  in  dis- 
pute since  the  treaties  above  mentioned,  and  after  tiie  removal  o( 
Miller's  children  the  possession  changed  hands  several  times  before 
this  suit  was  brought 

The  bill  of  exceptions  states  that  Henderson,  one  of  the  plain1ii& 
in  error,  got  possession  for  the  heirs  of  Andrew  Miller  in  1837  or 
1838,  under  which  title  it  was  held  down  to  the  commencement 
of  this  suit  But  it  is  not  stated  that  he  or  Calloway  had 
[•323]  any  authority  from  the  heirs  of  Andrew  Miller.  •On  the 
contrary,  it  is  expressly  stated  that  they  set  up  no  title 
in  themselves,  but  relied  for  their  defence  on  an  outstanding  title  in 
the  heirs  of  Andrew  Miller. 

Now,  in  the  language  of  ejectment  law,  an  outstanding  title 
means  a  title  in  a  third  person,  under  which  the  tenant  in  pos- 
session does  not  claim.  And  as  no  one  has  a  right  to  enter  upon 
the  land  and  eject  the  tenant  but  the  person  holding  the  legal 
title,  if  the  tenant  can  show  that  the  title  was  in  a  third  person  ' 
it  defeats  the  action,  although  the  tenant  sets  up  no  title  in  him- 
self. This  was  the  defence  in  the  case  before  the  court  If  they 
had  been  in  possession  under  the  heirs  of  Miller,  as  tenants  holding 
under  their  authority,  then  the  title  of  the  heirs  would  have  been 

1 7  Stats,  at  Large,  156.  »  lb.  195. 
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the  title  of  the  tenants,  and  they  could  have  defended  their  poe- 
session,  by  showing  title  in  themselves  derived  fix>m  the  heirs.  Far 
although  the  landlord  may  appear  and  defend  on  account  of  his 
own  interest,  yet  his  appearance  is  not  necessary  for  the  protec- 
tion of  the  tenant.  The  tenant  may  show  the  title  of  the  landlord, 
and  his  own  right  derived  from  him.  And  if  the  plaintiffs  in  error 
had  made  this  defence,  they  would  evidently  have  claimed  a  right  to 
the  possession  under  a  treaty  of  the  United  States ;  and  as  the  decis- 
ion was  against  the  right,  this  court  would  have  jurisdiction,  and 
might  reverse  the  judgment  if  they  deemed  it  erroneous.  But  they 
claimed  no  right  to  the  possession  under  this  title.  They  set  it  up  as 
a  title  in  a  third  person,  not  to  show  a  right  in  themselves,  but  that 
the  lessor  of  the  plaintiff  had  none,  and  therefore  had  no  right  to 
enter  upon  them.  They  might  have  been  mere  trespassers  or  intru- 
dets,  without  any  authority  from  the  legal  owner,  and  yet  this  de- 
fence would  have  been  a  good  one,  if  the  outstanding  title  was 
superior  to  that  produced  by  the  lessor  of  the  plaintifE 

The  right  to  make  this  defence  is  not  derived  from  the  treaties,  nor 
from  any  authority  exercised  under  the  general  government.  It  is 
given  by  the  laws  of  the  State,  which  provide  that  the  defendant  in 
ejectment  may  set  up  title  in  a  stranger  in  bar  of  the  action.  It  is 
true,  the  title  set  up  in  this  case  was  claimed  under  a  treaty.  But  to 
give  jurisdiction  to  this  court,  the  party  must  claim  the  right  for 
himself,  and  not  for  a  third  person  in  whose  title  he  has  no  interest 
The  case  in  5  Cranch,  344,  Owings  v.  Norwood's  Lessee,  is  in  point 
And  the  same  doctrine  was  reaffirmed  in  Montgomery  v.  Hernandez, 
12  Wheat  129 ;  Fulton  v.  Mc  AflFee,  16  Pet  149,  and  Udell  v.  David- 
son,  7  How.  769. 

The  heirs  of  Miller  appear  to  have  no  interest  in  this  suit,  nor  can 
their  rights  be  affected  by  the  decision.  The  judgment  in 
this  case  is  no  obstacle  to  the  assertion  of  their  titie  *  in  an-  [  *  324  ] 
other  suit,  brought  by  themselves  or  any  person  claiming  a 
legal  titie  under  them.  And  in  such  a  suit  this  court  would  have 
jurisdiction  upon  a  writ  of  error,  whether  the  judgment  was  in  a 
circuit  court  of  the  United  States  or  in  a  state  court 

But  this  writ  of  error  must  be  dismissed  for  want  of  jurisdiction. 

Woodbury,  J.,  dissented  from  the  opinion  delivered  by  the  court 
My  view  of  the  present  case  is,  that  this  tribunal  has  jurisdiction 
over  it,  and,  also,  that  the  judgment  below  ought  to  be  reversed. 

In  order  to  enable  us  to  exercise  jurisdiction  in  this  class  of  causes, 
it  need  only  appear,  that  in  the  state  court  some  right  or  title  set  up 
under  a  treaty  with  the  United  States  was  drawn  in  question  and 
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overruled.  The  title  set  np  below  by  the  defendants  seems  very 
clearly  to  have  been  one  of  this  character.  The  record  states  that 
"  it  was  proved  by  sundry  witnesses  that  Andrew  Miller  was  the 
head  of  an  Indian  family ;  resided  in  the  Cherokee  nation  east  of  the 
Mississippi  at  the  date  of  the  treaty  of  1817,  between  the  United 
States  and  the  Cherokee  nation;  that  from  the  spring  of  1818  till  his 
death  in  July  or  August  of  the  same  year,  he  resided  on  the  land  in 
dispute,  claiming  the  same  as  a  reservation,  where  he  said  he  in- 
tended to  live  and  die ;  and  that  the  land  in  dispute  was  not  ceded 
by  the  treaty  of  1817,  but  was  by  that  of  1819."  Now,  on  such  facts 
it  is  averred  and  admitted  that  the  court  instructed  the  jury,  ^  that 
although  the  ancestor,  Andrew  Miller,  registered  his  name  for  the 
place  in  dispute,  and  took  possession  thereof  in  the  spring  of  1818, 
and  died  upon  the  place  in  July  or  August  of  the  same  year,  and  be- 
fore the  treaty  of  1819,  no  title  vested  in  him,  Andrew  Miller,  and 
consequently  none  could  vest  or  descend  to  his  heirs." 

It  is  difficult  to  conceive  how  it  is  possible  to  say,  that  a  title 
under  a  treaty  was  not  thus  set  up  or  drawn  in  question,  and  was 
not  overruled  by  the  state  court,  so  as  to  give  to  this  court  jurisdic- 
tion to  revise  any  error  committed.  Such  a  title  seems  to  have  been 
the  only  one  interposed  against  a  recovery,  and  was  the  only  one 
decided  on  below,  and  was  there  explicitly  overruled. 

The  sole  argument  offered  here  to  obviate  this  conclusion  does 
not  appear  to  have  been  there  presented  or  relied  on.  It  is,  that 
though  Miller's  title  was  there  set  up  and  overruled,  it  was  not  set 
up  as  existing  in  the  tenants,  or  as  the  title  under  which  they  entered 

or  claimed. 
[•325  ]  •But  the  judiciary  act,  in  order  to  give  to  this  court 
jurisdiction  under  the  twenty-fifth  section,  does  not  in  terms 
require  that  such  title  should  have  been  entirely  vested  in  the  tenants. 
It  seems  sufficient  if  it  was  drawn  in  question,  or  was  set  up,  and 
could  legally  be  set  up,  in  defence,  and  was  overruled.  1  Stats,  at 
Large,  85. 

What  is  drawn  in  question  in  any  case  depends  on  the  facts  and 
the  law  applicable  to  that  particular  case.  Here  the  title  of  Miller's 
heirs  under  the  treaty,  I  have  already  shown,  was  certainly  drawn  in 
question,  and  as  certainly  was  overruled  by  the  judge. 

But  it  is  argued,  that  the  defendant  must  have  had  a  right  under 
the  United  States  to  make  the  defence,  or  we  have  no  jurisdiction. 
That,  however,  is  begging  the  question  on  the  merits.  It  seems 
quite  sufficient  to  have  him  set  up  such  a  right  and  to  have  it  over- 
ruled. 

Here,  too,  the  court  below  seemed  to  concede,  that  Henderson 
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possessed  such  a  right  nnder  Miller's  heirs ;  bat  decided  against  him, 
on  the  ground  that  the  right  of  Miller  himself  was  defective. 

Again,  the  question  of  right  is  not  the  guide,  but  the  question  of 
daim,  and  the  claim  being  overruled.  Nor  need  the  claim  be  to  the 
whole  estate  or  interest.  In  such  an  action  as  this,  the  persons  in 
possession  may  have,  in  themselves,  no  title  in  fee,  nor  for  life,  nor 
even  for  years.  It  is,  sufficient  if  a  mere  tenancy  at  will,  for  or  in 
behalf  of  those  possessing  a  larger  estate,  is  claimed. 

So  it  may  be  only  a  naked  possession,  if  the  legal  estate  is  shown 
to  be  in  other  persons  than  the  plaintiff,  the  latter  not  being  authorized 
to  disturb  the  possession  of  the  tenant,  unless  he  has  the  legal  estate. 
4  Buir.  2484 ;  9  Wheat  515 ;  Greenleaf  s  Lessee  v.  Birth,  6  Pet  302. 

Here,  however,  the  defendants  appear  to  have  gone  further,  and  to 
have  made  a  claim  in  privity  with  the  heirs,  or  set  up  a  right  under 
Miller  and  the  treaty,  though  not  to  the  whole  interest  In  a  just  view 
of  the  record,  therefore,  they  seem  to  have  brought  themselves  within 
what  is  now  required,  even  by  the  opinion  of  this  court  Because, 
though  the  original  defendants  claimed  no  title  in  themselves,  unless 
it  was  a  tenancy  at  will  under  Henderson  and  Calloway,  and  hence, 
probably,  the  latter  were  requested  to  defend,  and  did  defend,  yet  it 
clearly  appears  on  the  record,  that  the  latter  set  up  rights  for  the  heirs 
of  Miller,  and  relied  in  defence  on  the  title  of  those  heirs,  and  the 
court  did  not  overrule  the  propriety  of  such  a  mode  of  defence,  but  the 
title  itself  of  Miller's  heirs  set  up  under  the  Cherokee  treaties. 

•  The  tide  under  the  treaty  was  not  only  thus  set  up  and  [  *  326  ] 
overruled,  but  it  was  set  up  by  Henderson  and  Calloway, 
claiming  rights  under  it  in  privity  under  the  heirs  of  Miller. 

The  widow  of  Miller,  as  early  as  1818,  is  proved  to  have  put  Black 
in  actual  possession  of  the  land,  ^^  to  hold  it  for  her  and  the  heirs  of 
Andrew  Miller."  And  he,  with  two  of  the  children,  remained  in 
possession  and  cultivated  the  land  till  1822.  No  question  can  exist, 
that,  if  Black  was  the  defendant  here,  he  could  rightfully  protect 
himself  under  the  Miller  title.  But  it  is  said  that  Henderson  and 
Calloway  were  never,  like  him,  put  into  possession  by  the  widow  or 
the  heirs,  and  never  held  it  for  them  with  any  privity  by  lease  or 
otherwise.  We  think  diflFerently.  Another  portion  of  the  record 
says  expressly,  after  Black  had  been  expelled  by  the  plainti^,  and 
the  plaintifis  by  others,  between  1822  and  1837  or  1838,  that  <'  Thomas 
Henderson  got  possession  for  the  heirs  of  Andrew  Miller,  under  which 
title  it  has  since  been  held." 

During  the  three  or  four  years  which  ensued  before  this  action  was 
instituted,  it  would  therefore  appear,  not  only  that  the  present  de- 
fendants were  in  possession,  in  person  or  by  others,  '^  for  the  heirs," 
VOL.  XVIII.       •  35 
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which  is  the  very  expression  used  as  to  Black's  possession,  but  woold 
naturally  mean  in  one  case,  no  less  than  the  other,  with  the  privity 
or  request  of  the  heirs,  and  as  agents  for  them.  But  to  remove  all 
doubt  as  to  this  in  respect  to  Henderson,  who  entered  for  the  heirs 
of  Miller,  the  record  adds,  that  under  the  Miller  ^^  title  it  has  since 
been  held.'' 

Giving  a  fair  construction  to  all  the  words  vi  the  record,  and  to  ail 
the  other  facts  stated,  it  is  difficult  to  misunderstand  this  language. 
The  widow  and  heirs  regarded  the  reservation  as  valuable.  She 
refused  to  sell  their  rights  in  it  for  $1,000  offered  by  Black.  It  was 
not  abandoned  as  unworthy  of  attention ;  but  Black  was  first  put  into 
possession  with  privity  as  agent  or  tenant  to  them.  And  after  he 
was  expelled,  Henderson,  as  another  agent,  seems  not  only  to  have 
regained  the  possession  for  the  heirs,  but  to  have  held  it  by  their  title 
since,  and  probably  as  their  agent  or  tenant,  with  like  privity.  The 
notice  to  Henderson,  likewise,  to  take  on  himself  the  defence  in  this 
case,  and  his  admission  by  the  court  to  defend,  confirm  this  view. 
A  third  person,  disconnected  entirely  with  the  title  or  right  of  posses- 
sion, would  not  usually  be  admitted.  10  Johns.  69;  1  Caines,  151; 
Fairclaim  v.  Shamtitle,  3  Burr.  1299, 1301.  He  was  doubtless  ad- 
mitted, then,  from  bis  connection  with  Miller's  title.  Lord  Holt  says. 
Comb.  208 :  "  No  person  is  admitted  to  defend  in  ejectment  unless 
he  be  tenant,  and  is  or  hath  been  in  possession  or  receives  the  rent." 
Bac.  Abr.  Ejectment,«B.  2.     Runnington  on  Ejectment,  192,  199, 

201,  209. 
[  ^327  ]       •Jt  is  urged  further  in  objection,  that  Miller's  heirs  are 
not  parties  here.    Neither  is  the  owner  of  the  fee  a  party  in 
ejectment  in  any  case  where  a  lessee  or  agent  under  him  makes  a 
sub-lease  and  is  admitted  to  defend  for  his  sub-lessee. 

Looking  to  the  whole  record,  then,  these  considerations  seem  to 
dispose  of  the  question  of  jurisdiction  in  favor  of  the  original  de- 
fendants. But  the  plaintiffs  below  rely  on  some  detached  expressions 
in  the  record  from  which  to  infer  a  different  result.  Such  as  the 
judge  speaking  of  "  an  outstanding  title  "  in  Miller's  heirs.  Probably, 
as  already  explained  from  the  whole  case,  the  judge  meant,  by  the 
words  ^  outstanding  title,"  one  which  did  not  exist  in  the  plaintiff, 
and  one  which,  though  represented  by,  had  not  been  conveyed  to,  the 
defendants  by  any  formal  deed.  Under  that  aspect,  all  is  natural, 
and  our  jurisdiction  is  unimpaired.  Such  a  case  would  be  entirely 
unlike  that  of  Owings  v.  Norwood's  Lessee,  5  Cranch,  344.  But  if 
he  meant  by  outstanding  title  one  which  existed  elsewhere,  but  which 
the  defendants  did  not  set  up,  nor  mean  to  avail  themselves  of  as  a 
defence  by  their  connection  with  it,  he  departs  in  aU  essentiab  from 
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the  rest  of  the  record,  and  all  the  proof  in  it,  that  Henderson  entered 
for  the  heks  of  Miller,  held  it  two  or  three  years  under  tkeir  title,  and 
set  it  up  as  his  defence. 

My  dissent  rests  on  this  view  of  the  case,  though  it  is  by  no  means 
certain,  that,  if  a  naked  outstanding  title  were  shown  merely  to  defeat 
the  plaintiff,  and  not  held  und^  nor  relied  on  through  any  privity  in 
defence,  and  it  was  examined  by  the  court  below,  when  set  up  to 
defeat  the  action,  we  should  not  exercise  jurisdiction  to  rerise  the 
decision,  if  a  treaty  connected  with  that  title  is  there  overruled; 
because  the  iareaty  is  a  part  of  the  defence  there,  as  much  as  in  other 
cases.  It  is  rdied  on  for  exemption  in  the  action  as  much  as  in 
other  cases.  The  title  under  a  ixeaty  is  called  in  question  and  decided 
against  as  fully  as  in  other  cases.  The  dangers  from  such  a  defence 
being  overruled  by  a  state  court  are  as  serious  as  in  other  cases. 

So  a  judgment  of  a  state  court  is  reversable  here  at  all  only  when 
in  collision  with  defences  offered  under  authority  from  the  United 
States.  And  here  the  state  court  not  only  overruled  an  authority  so 
set  up,  but  did  it  in  favor  of  their  own  State  and  of  their  own  citizens, 
and  against  the  validity  of  a  claim  in  behalf  of  an  Indian  widow  and 
Indian  orphans.  On  general  principles,  therefore,  and  with  entire 
respect  for  the  courts  of  Tennessee,  it  would  seem  proper,  that,  if  any 
case  should  be  open  to'  revision  by  another  tribimal,  it  ought  to  be 
one  of  this  character. 

*  As  it  would  be  of  no  use  to  sustain  jurisdiction  here,  [  *  328  ] 
unless  in  favor  of  the  validity  of  the  title  overruled,  I  would 
add  a  few  words  as  to  the  merits  being  with  the  Miller  title.  It  must 
be  conceded,  that  the  title  of  Miller's  heirs  ought  to  be  upheld  against 
the  plaintiffs,  if  it  became  perfected  before  his  death  ;  or  if  it  was  so 
perfected  afterwards  as  to  operate  or  relate  back  to  a  time  before  his 
death. 

The  judge  below  rested  his  ruling  entirely  on  the  position  that 
Miller,  dying  before  the  treaty  of  1819,  though  after  that  of  1817,  had 
acquired  no  title  to  the  land  claimed.  But  he  had  fulfilled  all  the 
requisites  of  the  treaty  of  1817,  not  afterwards  varied  by  that  of 
1819.  He  entered  on  the  lands  under  the  treaty  of  1817,  which  ex- 
tended to  territory  afterwards,  as  well  as  then,  ceded.  He  improved 
them  imder  it.  He  was  the  head  of  an  Indian  family.  He  registered 
them  under  it  See  Treaty,  art.  8  7  Stats,  at  Large,  159.  He  resided 
on  them  under  it.  And  the  only  remaining  requisite,  the  census, 
which  had  been  provided  for  by  tiie  first  treaty,  was  dispensed  with 
by  the  treaty  of  1819.  7  Stats,  at  Large,  195.  Though  his  death, 
then,  had  intervened,  his  rights  had  commenced  under  the  treaty  of 
1817,  and  become  perfected  by  it  and  by  that  of  1819,  ceding  the 
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territory  and  dispensing  with  the  census.  All,  then,  should  relate  back 
to  the  period  of  his  entry  and  registration. 

It  is  very  familiar  law  to  have  proceedings  operate  back  to  their 
commencement,  and  references  need  not  be  extended  beyond  the  com- 
mon cases  of  amendments  in  writs,  records,  and  returns,  as  well  as 
titles  to  land  confirmed  or  ratified  where  before  partly  completed. 
Com.  Dig.  Confinnation;  Yin.  Abr.  Relation;  4  Kent's  Com.  450, 
note ;  Clary's  Heirs  v,  Marshall's  Heirs,  5  B.  Monroe,  266 ;  Landes 
V.  Brant,  10  How.  348 ;  12  Johns.  141 ;  3  Cowen,  76 ;  12  Missouri,  146. 

As  this  court,  in  the  opinion  just  delivered,  has  not  gone  into  the 
consideration  of  the  validity  of  the  title  of  Miller's  heirs,  I  forbear  far- 
ther remarks  upon  it  until  brought  before  us  in  some  other  action  and 
form,  more  acceptable  to  a  majority  of  the  members  of  this  tribunaL 

MTican,  J.,  Wayne,  J.,  and  M'Einley,  J.,  concunred  with  Wood- 
bury, J.  20  H.  8;  22  H.  144;  1  B.  472. 


James  S'^impson,  Plaintifi*  in  Error,  v.  The  Baltimore  and  Susque- 
hanna Bailroao  Company. 

10  H.  329. 

Constraction  of  a  specificatioii  and  claim  of  letters-patent  for  an  improvement  in  rails,  &c., 
held  to  be  substantially  a  claim  for  a  combination,  and  that  the  defendants,  not  haying 
used  one  essential  element  of  that  combination,  had  not  infringed. 

A  judgment  of  a  circuit  court  rendered  on  an  agreed  statement  of  facts,  may  be  reexamined 
here  by  a  writ  of  error. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mayer  J  for  the  plaintiff. 

X  M.  Campbell^  contra. 

[  •  341  ]      •  Daniel,  X,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  upon  a  writ  of  error  to  the 
circuit  court  of  the  United  States  for  the  district  of  Maryland. 

The  plaintiff  in  error  instituted  in  the  circuit  court  his  action  on 
the  case  to  recover  of  the  defendant  damages  for  an  alleged  infringe- 
ment of  a  patent  granted  to  the  plaintiff  on  the  23d  of 
[  *  342  ]  August,  1831,  and  subsequently,  under  the  authority  of  *the 
United  States,  renewed  and  extended  to  him  for  an  addi- 
tional space  of  seven  years  from  the  expiration  of  the  first  grant. 

On  the  trial  of  this  suit  upon  the  plea  of  not  guilty,  the  parties  by 
agreement  submitted  their  cause  to  the  court  upon  a  case  stated. 
The  court,  on  the  case  thus  made  and  submitted,  gave  judgment  in 
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&Tor  of  the  defendant ;  and  to  test  the  correctness  of  this  judgment 
is  the  purpose  of  the  investigation  now  before  us. 

The  invention  or  improvement  claimed  by  the  plaintiff  in  error, 
and  by  him  alleged  to  have  been  pirated  by  the  defendant,  is  thus 
described  in  the  schedule  and  specification  filed  with  and  made  a 
part  of  the  letters-patent :  ^  A  new  and  useful  improvement  in  the 
mode  of  forming  and  using  cast  or  wrought  iron  plates  or  rails  for 
railroad  carriage  wheels  to  run  upon,  more  especially  for  those  to  be 
used  on  the  streets  of  cities,  on  wharves,  and  elsewhere ;  and  I  do 
hereby  declare,  that  the  following  is  a  full  and  exact  description  of 
my  said  inventions  or  improvements. 

<<  For  the-  purpose  of  carrying  railroads  through  the  streets  of 
to^^ns  or  cities,  or  in  other  situations  where  circumstances  may  render 
it  desirable  that  the  wheels  of  ordinary  carriages  should  not  be  sub- 
jected to  injury  or  obstruction,  I  so  construct  or  form  the  rails,  that 
the  flanches  of  the  wheels  of  railroad  cars  or  carriages  may  be 
received  and  run  within  narrow  grooves  or  channels,  formed  in  or  by 
said  rails,  said  grooves  not  being  sufiicientiy  wide  to  admit  the  rims 
of  the  wheels  of  gigs  or  other  ordinary  carriages  having  wheels  of 
the  narrowest  kind." 

After  some  remarks  descriptive  of  the  shape  and  dimensions  of 
the  plates  or  rails,  and  of  the  grooves  to  be  used,  the  specification 
thus  proceeds :  ^'  Should  it  be  preferred  to  use  the  ordinary  flat 
wrought  *iron  rails,  they  may  be  laid  double,  at  such  distance  apart  as 
to  form  the  proper  channel  for  the  flanch  between  them.  Wrought 
plates  may  also  be  formed  in  the  manner  represented  in  figure  7. 
This  plate  is  rolled  so  as  to  have  a  channel  in  it,  which  may  be  one 
inch  and  a  quarter  wide  at  top,  one  inch  at  bottom,  and  five  eighths 
of  an  inch  deep.  Where  it  is  necessary  to  cross  a  water-gutter  in 
the  street,  I  use  a  cast-iron  plate  or  plates  to  cross  said  gutter,  the 
flanch  channels  being  in  such  plate  or  plates.  The  whole  surface 
between  the  channeb  is  cast  rough,  to  prevent  the  slipping  of  the 
feet  of  horses.  The  aforesaid  cast-iron  plate  is  best  cast  in  one  piece, 
as  it  will  be  stronger  than  if  divided ;  although  of  the  same  thick- 
ness, it  must  of  course  be  of  a  width  sufficient  for  the  particular 
gutter  to  which  it  is  to  be  applied ;  and  it  should  be  strengthened 
by  ribs  cast  on  the  lower  side.  In  some  cases  I  cover 
*  the  gutters  the  whole  width  of  the  street  with  such  cast-  [  *  343  ] 
iron  plates,  and  extend  them  to  some  distance  beyond 
the  curbings.  I  thus  make  a  great  improvement  in  streets  for  the 
ordinary  purposes  of  travel."  Such  being  substantially,  and  indeed 
literally,  as  far  as  it  is  set  forth,  the  descriptive  part  of  the  plaintiff's 
specification,  his  claim,  or  the  substance  and  effect  of  his  alleged 

36' 
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invention  and  improvement,  is  given  in  these  words :  ^  What  I 
claim  as  constituting  my  invention,  and  desire  to  secm«  by  letters* 
patent,  is  the  employment  of  plates  or  rails,  either  of  cast  or  of 
wrought,  iron,  constructed  and  operating  upon  the  principle  or  in  the 
manner  herein  described ;  having  narrow  grooves  on  each  side  of  the 
track  for  the  fianckes  of  car-wheels  to  ran  in,  by  whidi  they  are 
adapted  to  the  unobstructed  passing  over  them  of  the  various  kinds 
of  common  carriages,  and  to  the  running  of  the  wheels  on  slight 
curves  without  dragging.  I  also  claim,  in  combination  with  such 
grooved  rails  or  tracks,  the  employment  of  plates  of  cast-iron  for  the 
covering  and  crossing  of  gutters,  such  plates  being  constructed  as 
described,  and  having  the  necessary  flanch  channels  cast  w  them."- 

It  is  manifest  from  the  description  of  the  plaintiff,  as  given  both  in 
his  specification  and  claim,  that  the  improvement  he  alleges  to  have 
been  made  by  him,  whether  important  or  otherwise,  consists  essen* 
tiedly,  if  not  formally,  in  a  combination.  His  grooves  for  the  admission 
of  the  flanches  of  car-wheek,  whether  cast  in  iron  plates  or  produced 
by  the  juxtaposition  of  two  flat  iron  rails,  and  the  rails  themselves, 
were  aU  of  them  long  previously  known,  and  long  familiar  in  use ; 
and  it  was  by  an  application  or  combination  of  these  familiar  means 
or  agents  that  he  was  to  accomplish  the  result  proposed,  namely,  the 
unobstructed  passage  of  carriages  over  railroad  tracks  when  laid  in 
streets  or  cities.  The  only  idea  or  design  in  the  plaintiff's  descrip- 
tion  which  wears  the  semblance  of  originality,  is  that  of  sinking  or 
depressing  these  known  agents  or  materials  in  combination  to  a  level 
with  the  surface  over  which  the  passage  of  ordinary  carriages  was  to 
take  place.  Still,  these  agents  or  materials  were  the  same  well- 
known  grooves,  the  same  car-wheels  and  flanches,  and  the  same  flat 
rails,  which  were  to  constitute  the  means  of  the  plaintifi*'s  operations 
And  the  object  of  these  operations,  the  essential  improvement  claimed, 
it  should  be  constantly  borne  in  mind,  is  the  preventing  of  an  inequal 
ity  in  the  surface  of  streets,  forming  an  obstruction  to  ordinary  car- 
riages, by  reducing  the  railroad  track  to  the  same  plane  with  the 
surface  of  the  streets  themselves. 

The  acts  of  the  defendant  complained  of  as  being  an  infringement 
of  the  plaintiff's  patent  are  thus  set  out  in  the  case  agreed 
[  *  344  ]  *by  the  parties,  namely:  "  That,  before  and  since  the  period 
of  said  extension  of  the  first  above-mentioned  patent,  the 
defendant,  a  corporation  created  by  the  general  assembly  of  Mary- 
land for  the  business  of,  and  engaged  in,  the  transportation  of  pas- 
sengers and  goods  by  railways  belonging  to  it,  did,  upon  its  railway, 
and  as  part  thereof,  in  the  city  of  Baltimore,  and  at  the  comer  of 
two  streets  to  be  turned  in  the  course  of  said  transportation,  con 
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•tract,  and  has  ever  since  kept  up  and  used,  a  curve  furnished  and 
fitted  as  follows,  to  wit :  On  the  inner  side  of  the  curve  is  placed  a 
double  iron  rail  cast  in  one  i»ece,  and  with  the  interval  between 
large  enou^  to  allow  tiie  admission  of  the  flanch  of  the  wheel,  the 
rail  on  the  outer  side  being  the  usual  one  throughout  the  curve,  with-* 
oat  difierence  of  any  kind,. except  that  it  is  curved;  and  it  is  admitted 
that  the  passage  of  the  cars  round  the  curve  is  throughout,  and  always 
has  been,  upon  the  treads  of  the  wheels;  and  these  rails  were  intend- 
ed and  used  for  the  purpose  of  enabling  the  cars  to  turn  the  curves 
of  the  streets  above  mentioned."  The  mechanism  thus  described  as 
used  by  the  defendant  is,  like  that  contained  in  the  specification  an- 
nexed to  the  patent  of  the  plaintifi^  evidently  a  combination,  or  an 
application  of  means  or  agencies  previously  known.  If  that  mech- 
anism can  have  any  claim  to  originality,  it  must  be  in  the  modubs 
or  plan  of  that  application,  not  in  the  invention  of  the  several  parts 
of  the  mechanism. 

It  remains,  then,  by  a  comparison  of  these  two  combinations,  to 
ascertain  whether  they  are  the  same,  either  in  form,  or  in  the  manner 
of  their  operation,  or  in  the  results  they  were  designed  to  accomplish. 

The  combination  claimed  by  the  plaintiff  as  his  improvement  con- 
sists of  the  use  of  grooves  on  both  sides  of  a  railroad  track,  and 
either  cast  in  iron  plates,  or  made  by  the  parallel  position  of  double 
lines  of  flat  rails,  in  which  grooves  the  flanches  only  of  car-wheels 
are  to  run,  and  which  are  likewise  to  be  too  narrow  to  admit  the 
wheels  of  carriages  having  the  most  slender  rims  or  felloes ;  and  the 
whole  of  this  combination  or  n^echanism  is  to  be  depressed  to  a 
plane  exactly  corresponding  with  that  of  the  stareet  in  which  it  may 
be  introduced ;  as,  without  this  arrangement,  it  is  obvious  that  the 
unobstructed  passage  of  ordinary  carriages  (the  great  object  in  view) 
could  never  be  attained.  The  machinery  of  the  defendant,  com- 
plained of  as  an  infiringement  of  the  plaintiff's  patent,  consists  of  a 
double  flat  rail  of  cast  iron  placed  on  the  inner  side  of  a  curve  01 
comer  intended  to  be  passed,  and  an  ordinary  flat  rail  on  the  exterior 
line  of  the  same  curve  to  be  passed ;  and  the  whole  of  this 
machinery  is  constructed  on  the  same  plane  with  *the  gen-  [  *  345  ] 
eral  track  of  the  road,  elevated  to  whatever  point  that  larack 
may  be  raised,  and  vrithout  regard  to  the  convenience  of  ordinary 
carriages  making  transverse  passages  through  the  st^ts ;  such  fstcili- 
ties  to  ordinary  carriages  being  no  part  of  the  end  proposed  by  the 
defendant.  From  this  comparison  of  the  combinations  in  use  by  the 
plaintiff  and  the  defendant  respectively,  and  upon  a  just  construction 
of  the  plaintifi^s  patent,  the  court,  so  far  firom  regarding  them  as 
identical  either  in  mode,  in  design,  or  in  result,  is  in  all  their  charac- 
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teristics  constrained  to  view  them  as  wholly  dissimilar,  and  as  not 
conflicting  with  each  other.  The  combination,  therefore,  used  by  the 
defendant,  cannot  be  regarded  as  an  infringement  of  the  plaintiff's 
patent  This  conclusion  is  in  strictest  accordance  with  the  ruling  of 
the  late  Justice  Story  at  circuit  in  the  case  of  Prouty  v.  Ruggles, 
afterwards  confirmed  by  this  court,  as  will  be  seen  in  16  Pet  341. 
In  the  case  just  cited,  the  law  is  thus  propounded  by  the  chief  justice: 
^'  The  patent  is  for  a  combination,  and  the  improvement  consists  in 
arranging  different  portions  of  the  plough,  and  combining  them  to- 
gether in  the  manner  stated  in  the  specification,  for  the  purpose  of 
producing  a  certain  effect  None  of  the  parts  referred  to  are  new, 
and  none  are  claimed  as  new ;  nor  is  any  portion  of  the  combination 
less  than  the  whole  claimed  as  new,  or  stated  to  produce  any  given 
result  The  end  in  view  is  proposed  to  be  accomplished  by  the  union 
of  all,  arranged  and  combined  together  in  the  manner  described ;  and 
this  combination,  composed  of  all  the  parts  mentioned  in  the  specific 
cation,  and  arranged  with  reference  to  each  other,  and  to  other  parts 
of  the  plough  in  the  manner  therein  described,  is  stated  to  be  the  im- 
provement, and  is  the  thing  patented.  The  use  of  any  two  of  these 
parts  only,  or  of  two  combined  with  a  third,  which  is  substantially 
different  in  form  or  in  the  manner  of  its  arrangement  and  connection 
with  the  others,  is  therefore  not  the  thing  patented.  It  is  not  the  same 
combination,  if  it  substantially  differs  from  it  in  any  of  its  parts." 
The  same  dpctrine  is  ruled  in  the  case  of  Carver  v,  Hyde,  16  Pet. 
513. 

A  preliminary  question  was  raised  in  the  argument  of  this  cause, 
which,  as  it  is  connected  with  the  prcu^tice  in  this  court  and  in  the 
courts  inferior  to  this,  and  has  an  important  bearing  on  the  con- 
venience both  of  the  courts  and  the  bar,  is  deserving  of  consideration* 
The  question  alluded  to  is  this :  Whether,  as  this  case  is  not  brought 
up  either  upon  express  or  specific  exceptions  to  the  rulings  of  the  cir- 
cuit court,  nor  upon  any  decision  of  that  court  upon  a  special  verdict 
found  by  the  jury,  but  comes  before  us  upon  an  agreed  statement 

between  the  parties,  this  court  can  in  this  form  take  cogni- 
[  *  346  ]  zance  thereof?    *  And  it  is  msisted  for  the  defendant  in 

error,  that,  under  such  circumstances,  the  writ  of  error  could 
not  be  prosecuted.  The  objection  thus  urged  is  not  one  of  the  first 
impression  in  this  court ;  it  has  been  urged  upon,  and  considered  by, 
them  on  a  former  occasion,  and  must  be  regarded  as  having  been  put 
to  rest 

This  objection  to  the  jurisdiction  of  the  appellate  court  upon  a 
case  agreed  between  the  parties  in  the  court  below,  had  its  origin,  no 
doubt,  in  the  practice  in  the  English  courts,  by  which  we  are  told 


DECEMBER  TERM,    1850.  417 

Stimpson  v.  Baltimore  and  Susquehanna  Railroad  Co.     10  H. 

that  the  appellate  tribunal  will  not  take  cognizance  of  such  a  case,  as 
it  will  upon  one  standing  on  exceptions,  or  on  a  special  verdict. 

This  refusal,  however,  so  to  take  cognizance,  will,  upon  examina- 
tion, be  found  to  grow  out  of  the  peculiar  modes  of  proceeding  in  the 
English  courts,  as  is  shown  by  IVIr.  Justice  Blackstone,  in  the  third 
volume  of  his  Commentaries,  p.  377,  in  his  chapter  on  the  trial  by 
jury,  in  which  we  find  the  following  account  of  the  proceedings  in 
those  courts.  "  Another  method,"  says  this  writer,  "  of  finding  a  spe- 
cies of  special  verdict  is,  when  the  jury  find  a  verdict  generally  for 
the  plaintiff,  but  subject,  nevertheless,  to  the  opinion  of  the  court 
above,  on  a  special  case  stated  by  the  counsel  on  both  sides,  with 
regard  to  the  matter  of  law,  which  has  this  advantage  over  a  special 
verdict,  that  it  is  attended  with  much  less  expense,  and  obtains  a 
speedier  decision ;  the  postea  being  stayed  in  the  hands  of  the  ofiicer 
of  nisi  prius  till  the  question  is  determined,  and  the  verdict  is  then 
entered  for  the  plaintiff  or  the  defendant,  as  the  case  may  happen. 
But  as  nothing  appears  on  the  record  but  the  general  verdict,  the 
parties  are  precluded  hereby  from  the  benefit  of  a  writ  of  error,  if 
dissatisfied  with  the  judgment  of  the  court  or  judge  upon  the  point 
of  law,  which  makes  it  a  thing  to  be  wished,  that  a  method  could  be 
devised  of  either  lessening  the  expense  of  special  verdicts,  or  else  of 
entering  the  cause  at  length  upon  the  postea.^^  So,  too,  Mr.  Stephen, 
in  his  Treatise  on  Pleading,  p.  92,  speaking  of  the  practice  in  Eng- 
land of  taking  verdicts  subject  to  a  special  case,  remarks,  "  that  a 
special  case  is  not  like  a  special  verdict  entered  on  record,  and  con- 
sequently a  writ  of  error  cannot  be  brought  on  this  decision."  The 
objection  now  urged,  and  the  authorities  bearing  upon  it,  were 
pressed  on  the  attention  of  this  court,  and  considered  by  them,  in  the 
case  of  The  United  States  v.  Eliason,  reported  in  16  Pet.  291.  In 
that  case  this  court  said  :  "  It  is  manifest  that  the  reason  why,  accord- 
ing to  the  practice  in  the  English  courts,  a  writ  of  error  will  not  be 
allowed  after  a  case  agreed,  is  this,  and  this  only,  that  in  those  courts 
the  agreed  case  never  appears  upon,  or  is  made  a  part  of,  the 
record,  *  and  therefore  there  is  no  ground  of  error  set  forth,  [  *  347  ] 
upon  which  an  appellate  and  revising  tribunal  can  act.  In 
the  language  of  Justice  Blackstone,  nothing  appears  upon  the  record 
but  the  general  verdict,  whereby  the  parties  are  precluded  from  the 
benefit  of  a  writ  of  error."  This  court  goes  on  further  to  remark, 
that,  "  by  a  note  to  p.  92  of  Mr,  Stephen's  treatise,  it  is  said  to  have 
been  enacted  by  the  3d  and  4th  of  William  IV.  c  42,  that,  where  the 
parties  on  issue  joined  can  agree  on  a  statement  of  facts,  they  may, 
by  order  of  a  judge,  draw  up  such  statement  in  the  form  of  a  special 
case  for  the  judgment  of  the  court,  without  proceeding  to  trial.   By  the 
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settled  practice  anterior  to  this  statutory  provision,  it  was  in  the  power 
of  the  parties  to  agree  upon  a  statement  of  the  case ;  it  would  seem 
reasonable  and  probable,  therefore,  that  the  power  given  to  the  judge, 
(as  an  exercise  of  his  judicial  functions,)  to  regulate  the  statement, 
was  designed  to  impart  a  greater  solemnity  and  permanency  to  the 
preparation  of  the  proceeding,  and  to  place  it  in  an  attitude  for  the 
action  of  some  revising  power.  But  should  a  want  of  familiarity 
with  the  details  of  English  practice  induce  the  hazard  of  misappre* 
hension  of  its  rules,  or  of  the  reasons  in  which  they  have  their  origin, 
the  decisions  of  our  own  courts,  and  the  long-established  practice  of 
our  own  country,  are  regarded  as  having  put  the  point  under  consid- 
eration entirely  at  rest."  The  court  then,  after  adverting  to  several 
decisions  deemed  applicable  to  the  point,  came  to  the  following  con- 
clusion :  "  This  court,  therefore,  has  no  hesitancy  in  declaring  that 
the  point  of  practice  raised  by  the  defendant's  counsel  presents  no 
objection  to  the  regularity  in  the  mode  of  bringing  this  case  before 
it."  Regarding  the  above  conclusion  as  promotive  both  of  justice 
and  convenience,  we  give  it  our  entire  concurrence ;  and  upon  the 
character,  therefore,  of  the  particular  cause  before  ns,  as  disclosed  in 
the  case  agreed  by  the  parties,  we  decide  that  the  judgment  of  the 
circuit  be  and  the  same  is  hereby  affirmed. 

18  H.  60 ;  20  H.  427 ;  1  Wal.  592. 

♦    — 

Isaac  Landes,  Plaintiff  in  Error,  v.  Joshua  B.  Brant. 

10  H.  348. 

A  patent,  issued  to  one  whose  claim  under  a  Spanish  title  in  Missouri  had  been  confirmed 
by  a  board  of  commissioners,  pursuant  to  an  act  of  congress,  is  conclusive  evidence  that 
the  grantee  was  the  lawful  owner  of  the  title  thus  confirmed,  and  that  he  had  the  best 
Spanish  title  to  that  tract  of  land. 

Where  the  record  shows  that  the  defendant  appeared  by  attorney,  this  fact  cannot  be  contro- 
verted in  an  action  in  which  the  judgment  comes  in  question  only  collaterally.  If  voidable 
for  want  of  notice,  inasmuch  as  on  its  face  it  is  valid,  it  should  have  been  avoided  by  some 
appropriate  direct  proceeding  to  reverse  it. 

Where  an  imperfect  Spanish  title  was  seized  and  sold  on  execution  in  conformity  with  the 
local  law  of  the  Missouri  territory,  while  proceedings  were  pending  before  a  board  of  com- 
missioners, and  the  perfect  title  was  subsequently  granted  by  patent  to  the  debtor,  pur- 
suant to  the  decision  of  the  board,  it  enured  to  the  benefit  of  the  purchaser  of  the  imperfect 
title,  both  by  the  doctrine  of  relation,  applicable  to  such  a  case,  and  because,  the  patentee, 
being  dead  at  the  date  of  the  patent,  under  the  act  of  congress  of  May  20,  1836,  (5  Stats, 
at  Large,  31,)  the  purchaser  had  a  better  title  than  the  devisees  of  the  patentee. 

Open  and  notorious  adverse  possession  is  evidence  of  notice  of  the  title  under  which  the 
possession  is  held,  so  as  to  give  validity  to  an  unrecorded  deed. 

In  Missouri,  in  1836,  lands  of  a  deceased  debtor  could  be  sold  on  execution  under  a  judg- 
ment against  his  executors. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Missouri,  in  an  action  of  ejectment  The  material  facts  and  the 
course  of  the  title  are  stated  in  the  opinion  of  the  court. 
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Bradley,  for  the  plaintiff. 
Oamble,  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  369  ] 

The  first  title  paper  offered  in  evidence  by  the  plaintiff 
was  a  patent  from  the  United  States  to  Jacques  Glamorgan, 
dated  *  June  18,  1845,  which  purports  to  grant  "  to  said  [  *  370  ] 
Glamorgan,  (under  Gabriel  Dodier,)  and  to  his  heirs,"  the 
land  in  dispute. 

The  patent  is  founded  on  a  certificate  made  by  the  first  board  of 
commissioners  established  at  St.  Louis,  which  declares  that  Gla- 
morgan, claiming  under  Dodier,  original  claimant,  was  entitled  to  a 
patent  under  the  provisions  of  the  2d  section  of  the  act  of  congress 
of  3d  March,  1807,'  and  it  was  ordered  that  the  same  should  be  sur- 
veyed conformably  to  the  metes  and  bounds  established  in  the  report 
of  a  survey  made  for  said  Gabriel  Dodier,  "and  found  in  Livre 
Terrien,  No.  2,  folio  15 ;  by  virtue  of  ten  consecutive  years'  posses- 
sion, prior  to  the  20th  December,  1803."  The  confirmation  and 
certificate  bear  date  November  13,  1811. 

According  to  the  former  decisions  of  this  court,  all  controversy  was 
concluded  by  the  confirmation  as  regarded  two  questions :  First,  it 
settled  that  Glamorgan  was  the  true  and  proper  assignee  under 
Dodier,  through  the  various  mesne  conveyances  by  which  Glamorgan 
claimed.  Bissell  v.  Penrose,  8  How.  330,  Secondly,  that  Glamorgan 
had  the  oldest  and  best  claim  to  the  land,  as  against  every  other 
claimant  under  the  Spanish  government  In  explanation  of  our 
former  decisions,  it  is  proper  to  remark,  it  is  held,  that,  as  between 
two  claimants  under  that  government,  setting  up  independent  im- 
perfect claims,  the  courts  of  justice  had  no  jurisdiction;  that  in  such 
cases  it  appertained  to  the  political  power  to  decide  to  whom  the 
perfect  title  should  issue ;  and  when  this  was  done,  no  controversy 
could  be  raised  before  the  courts  of  justice  impeaching  the  first 
confirmation. 

The  only  question  decided  in  Ghouteau  v.  Eckhart,  2  How.  345, 
and  in  Les  Bois  v.  Bramell,  4  ibid.  449,  was,  that  when  congress  con- 
firmed and  completed  an  imperfect  claim,  and  then  confirmed  another 
and  different  claim  for  the  same  land,  the  older  confirmation  defeated 
the  younger  one ;  nor  could  a  court  of  justice  go  behind  the  first  con- 
firmation, and  ascertain  from  facts  and  title  papers  which  claimant 
had  the  better  original  equity.  That  if  this  was  allowed,  then  the 
first  confirmation  could  be  overthrown  by  the  courts ;  and  the  action 

^  2  StatB.  at  Lai^  440. 
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of  the  political  department  (in  aU  cases  of  doable  confirmation) 
would  have  no  conclusive  force  when  the  courts  were  resorted  to. 

In  the  present  case,  the  plaintifPs  right  of  recovery  cannot  be  ques- 
tioned on  the  face  of  his  title ;  and  the  controversy  depends  on  the 
defendant's  claim  of  title.  In  1808,  Sarpy  recovered  a  judgment 
against  Clamorgan^in  the  district  court  at  St  Louis,  for  $2,393. 
The  objection  to  the  judgment  is,  that  no  process  seems  to 
[  *  371  ]  have  been  served  on  Glamorgan,  *  and  it  is  proved  that  he 
was  absent  in  Mexico  at  the  time ;  but  the  record  of  the 
judgment  states,  that  "  now  at  this  day  came  the  parties  by  their 
attorneys,  and  neither  of  said  parties  requiring  a  jury,  but  this  case 
with  all  things  relating  to  the  same  being  submitted  to  the  court,  for 
that  it  appears  to  the  court  that  said  Sarpy  has  sustained  damages," 
&c.     And  then  a  judgment  follows. 

A  defendant's  being  beyond  the  jurisdiction  of  a  court  is  not  con- 
clusive evidence  that  the  judgment  was  void ;  he  may  have  left  be- 
hind counsel  to  defend  suits  brought  against  him  in  his  absence, 
by  which  means  his  property  could  be  reached  by  attaching  it ;  and 
the  proof  shows  it  to  be  probable  enough  that  such  was  Glamorgan's 
condition  when  the  judgment  was  rendered.  But  the  validity  of  the 
judgment  does  not  depend  on  this  consideiiation.  If  it  was  voidable 
for  want  of  notice,  and  a  false  statement  on  its  face,  "  that  the  par- 
ties appeared  by  their  attorneys  and  dispensed  with  a  jury,  and  sub- 
mitted the  facts  to  the  court,"  then  it  should  have  been  set  aside  by 
an  audita  querela^  or  on  petition  and  motion ;  such  being  the  familiar 
practice  in  similar  cases. 

Furthermore  :  This  suit  in  ejectment  is  collateral  to  the  judgment; 
and  it  cannot  be  impeached  collaterally.  So  the  supreme  court  of 
Missouri  held  in  1848,  in  the  case  of  Landes  v.  Perkins,  12  Mo.  B. 
254,  on  the  same  title,  and  a  similar  record  in  all  respects  to  that 
before  us,  and  with  the  views  on  this  point  there  expressed  we  en- 
tirely concur. 

In  the  same  case,  it  is  held  that  Glamorgan's  interest  in  the  land 
by  virtue  of  his  imperfect  Spanish  claim  was  subject  to  seizure  and 
sale  under  execution,  according  to  the  then  laws  of  Missouri ;  that 
the  proceeding  was  not  void,  but  passed  to  the  purchaser  at  execution 
sale  all  the  title  that  would  have  passed  from  Glamorgan,  b^d  he 
made  a  quitclsdm  deed  to  McNair,  the  purchaser. 

That  such  was  the  force  and  effect  of  a  regular  sheriff's  deed 
under  the  local  laws  of  the  then  Missouri  territory,  is  not  open  to 
question;  nor  is  it  controverted.  And  the  only  remaining  consid- 
eration on  this  branch  of  the  case  is,  whether  the  sheriff's  deed  can 
be  set  up  as  a  defence  at  law,  notwithstanding  the  confirmation  and 
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patent,  both  of  which  are  of  subsequent  date  to  the  sheriff's  sale  and 
deed. 

The  court  below  held,  that  the  title  set  up  in  defence  under  the 
sherifPs  sale  was  a  valid,  legal  title ;  and  so  charged  the  jury ;  which 
instruction  was  accepted  to ;  and  this  presents  the  principal  matter 
of  controversy  now  before  us. 

Glamorgan's  claim  to  the  land  sold  had  existed  for  many  years 
before  the  United  States  acquired  Louisiana.  It  had  been 
•regularly  surveyed,  by  order  of  the  Spanish  government,  [•372] 
and  the  survey  was  filed  with  the  recorder,  according  to  the 
act  of  1805 ;  ^  Glamorgan  had  held  possession  under  the  claim  of 
Dodier,  to  the  extent  of  his  survey,  for  more  than  ten  consecutive 
years,  before  the  20th  of  December,  1803 ;  he  was  on  that  day  in 
possession,  and  then  a  resident  of  Louisiana. 

The  2d  section  of  the  act  of  March  3, 1807,  declares,  that  any  per- 
son thus  claiming  and  holding  land  shall  be  confirmed  in  his  title  to 
the  tract  thus  held.  The  confirmation  was  to  be  made  by  the  commis- 
sioners; and  by  section  4th,  their  decision  was  to  be  final  against  the 
United  States  in  cases  within  the  foregoing  description.  And  section 
6th  provides  that  a  patent  shall  issue  on  a  certificate  of  the  board. 

In  the  case  of  Landes  v.  Perkins,  the  supreme  court  of  Missouri 
held  that  the  conclusive  legal  title  vested  in  Glamorgan  by  the  con- 
firmation of  1811 ;  and  that  being  Ihe  date  of  the  legal  title,  a  court 
of  law  could  not  go  behind  it ;  nor  did  the  confirmation,  or  patent, 
relate  to  any  previous  step  taken  to  acquire  title ;  and  the  sheriff's 
deed,  being  a  mere  quitclaim,  did  not  estop  Glamorgan  or  his  de- 
visees fi'om  setting  up  the  legal  title  against  such  a  deed.  And  it  is 
intimated  that  a  court  of  equity  could  be  resorted  to,  and  through  its 
aid  the  sheriff's  sale  might  be  set  up  by  decree. 

How  far  a  court  of  equity  would  interfere  in  such  a  case  we  are 
not  disposed  to  inquire,  as  it  is  apprehended  that  the  supreme  court 
of  Missouri  was  mistaken  in  the  effect  it  attributed  to  the  confirma- 
tion of  1811,  and  the  patent  founded  on  it.  Glamorgan's  petition 
asking  a  confirmation,  under  the  act  of  1805,  was  filed  with  his  title 
papers  with  the  recorder;  and  they  were  recorded  December  10, 1805. 

The  imperfect  title,  as  then  filed,  was  subject  to  seizure  and  sale  by 
execution ;  the  ultimate  perfect  title  demanded  and  granted  was  a 
confirmation  and  sanction  by  the  political  power  of  the  imperfect 
title,  and  gave  it  complete  legal  validity ;  and  to  protect  purchasers, 
the  rule  applies,  "  that  where  there  are  divers  acts  concurrent  to  make 
a  conveyance  estate,  or  other  thing,  the  original  act  shaD  be  preferred; 


I  2  Stats,  at  Large,  524. 

VOL.  XVIII,  36 


422        SUPREME   COURT  OF   THE   UNITED   STATES. 

Landes  v.  ^rant    10  H. 

and  to  this  the  other  acts  shall  have  Telation,"  as  stated  in  Viner's 
Abr.  tit.  Relation,  290.  The  doctrine  of  relation  is  well  illustrated 
in  Jackson  v.  Ramsay,  by  the  supreme  court  of  New  York,  3  Cowen, 
75,  and  recognized  by  the  supreme  court  of  Missouri  in  the  case  of 
Crowley  v.  Wallace,  12  Mo.  R.  145. 

Cruise  on  ReaJ  Property,  vol.  5,  pp.  510,  511,  lays  down  the  doc- 
trine with  great  distinctness.     He  says :  "  There  is  no  rule  better 
founded  in  law,  reason,  and  convenience  than  this,  that  all 
[  *3!7Z  ]  *the  several  parts  and  ceremonies  necessary  to  complete  a 
conveyance  shall  be  taken  together  as  one  act,  and  operate 
firom  the  substantial  part  by  relation." 

For  the  purposes  of  this  case,  without  proposing  to  apply  the  rule 
to  every  other,  we  may  assume  that  the  first  act  of  Clamorgan  was 
that  of  filing  his  title  papers  and  claim  with  the  recorder  of  land' 
titles,  according  to  the  4th  section  of  the  act  of  March  2,  1805 ;  ^  this 
was  regularly  done,  and  the  papers  recorded.  He  claimed  under  the 
2d  section  of  the  act  of  1805,  which  was  amended  by  the  act  of 
April  21,  1806,2  ^nd  again  by  the  act  of  March  3,  1807.  As  already 
stated,  by  the  4th  section  of  this  last  act,  the  decision  of  the  board 
of  commissioners,  appointed  to  investigate  such  claims,  is  made  final 
against  the  United  States,  and  he  was  entitled  to  a  patent.  His 
claim  was  fully  within  the  provisions  of  the  acts  of  1805  and  1807. 

Applying  the  doctrine  of  relation,  and"  taking  all  the  several  parts 
and  ceremonies  necessary  to  complete  the  title  together,  "  as  one 
act,"  then  the  confirmation  of  1811  and  the  patent  of  1845  must  be 
taken  to  relate  to  the  first  act ;  that  of  filing  the  claim  in  1805.  On 
this  assumption,  intermediate  conveyances  made  by  the  confirmee, 
or  by  the  sheriff  on  his  behalf,  of  a  date  after  the  first  substantial 
act,  ore  covered  by  the  legal  title,  and  pass  that  title  to  the  alienee. 
And  on  this  ground  the  deed  made  by  the  sheriff  to  McNair,  is  valid. 

But  there  is  another  consideration  equally  conclusive  in  favor  of 
the  sherirt's  deed  in  the  present  instance.  Clamorgan  died  in  1814; 
and  by  his  will,  devised  his  lands  to  his  illegitimate  children,  under 
whom  the  plaintiff,  Landes,  claims  title.  In  1845,  a  patent  issued 
purporting  to  convey  to  Clamorgan,  in  fee-simple,  the  land  in  dis- 
pute ;  according  to  common-law  rules,  the  patent  was  void  for  want 
of  a  grantee ;  and  to  supply  this  defect,  congress  passed  a  general 
law.  May  20, 1836,  declaring :  "  That,  in  all  cases  where  patents  for 
public  lands  have  been,  or  may  hereafter  be,  issued,  in  pursuance  of 
any  law  of  the  United  States,  to  a  person  who  had  died,  or  who 
shall  hereafter  die,  before  the  date  of  such  patent,  the  title  to  the 
land  designated  therein,  shall  enure  to,  and  become  vested  in,  the 
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heirs,  devisees,  or  assignees  of  such  deceased  patentee,  as  if  the  pa- 
tent had  issued  to  the  deceased  person  during  life." 

Of  course  the  assignee,  by  a  bond  fide  conveyance,  would  come  in 
before  a  volunteer,  such  as  an  heir  or  devisee.  Here  the  assignee 
of  the  devisee  is  suing  the  alienee  of  the  devisor.  The  patent  issued 
in  X846  is  the  ultimate  and  conclusive  evidence  of  title  in  this  in- 
stance, as  the  board  of  commissioners  had  no  power  to 
grant  and  communicate  the  fee  held  by  the  *  United  States.  [  *  374  ] 
Their  decision  was  final,  to  this  extent;  the  officers  of  gov- 
ernment were  bound  to  award  the  patent  to  Glamorgan,  without  any 
further  action  on  the  part  of  congress.  But  this  adjudication  does 
not  stand  on  the  footing  of  cases  where  the  commissioners  were 
ordered  to  report,  and  congress  reserved  the  power  to  confirm  the 
report,  and  thus  to  grant  the  fee  by  act  of  congress ;  in  such  cases, 
this  court  has  held  that  congress  had  granted  the  fee,  and  that  no 
patent  was  required  as  a  further  assurance  of  title.  To  what  de- 
scription of  assignee,  then,  did  the  title  enure  according  to  the  act 
of  1836?  Necessarily  to  one  claiming,  not  the  legal,  but  the  equita- 
ble title,  existing  when  the  patent  issued  ;  and  in  him  the  legal  titie 
is  vested  by  the  patent.  The  same  rule  was  applied  in  the  case  of 
Stoddard  v.  Chambers,  2  How.  316.  In  1800,  a  concession  was  made 
to  Mordecai  Bell ;  in  1804,  Bell  conveyed  to  James  Mackay ;  and  in 
1805,  Mackay  conveyed  to  Amos  Stoddard,  whose  heirs  were  the 
plaintiffs.  The  claim  was  filed  with  the  board  in  1808,  and  in  1836, 
it  was  confirmed  to  Mordecai  Bell "  and  his  legal  representatives." 
This  court  held,  on  the  foregoing  state  of  facts,  "  that  when,  under 
the  act  of  1836,  the  report  of  the  commissioners  was  confirmed  to 
Bell  and  his  legal  representatives,  the  legal  title  vested  in  him,  and 
enured  by  way  of  estoppel  to  his  grantee,  and  those  who  claim  by 
deed  under  him."  There  was  no  covenant  for  title  in  either  the 
assignment  from  Bell  to  Mackay,  or  in  that  from  Mackay  to  Stoddard, 
each  being  quitclaim  assignments. 

So,  again,  in  the  case  of  Bissell  v.  Penrose,  8  How.  317,  the  same 
principle  was  maintained.  In  August,  1800,  Tillier  filed  his  claim 
with  the  board,  and  asked  a  confirmation  for  800  arpens ;  and  it  con- 
tinued before  the  ditferent  boards  sitting  at  St.  Louis  until  1836, 
when  it  was  confirmed  by  congress.  In  1818,  Tillier  assigned  his 
claim  to  Clement  B.  Penrose ;  and  in  1820,  Penrose  assigned  his 
claim,  acquired  from  Tillier,  to  Mary  B.  and  Anna  Penrose,  who 
were  the  plaintiffs  in  the  ejectment  suit,  and  who  recovered  the  land, 
under  their  deed  of  1820. 

In  every  case  when  this  court  has  been  called  on  to  investigate 
tities,  where  conveyances  of  lands  had  been  made  during  the  time 
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that  a  claim  was  pending  before  a  board  of  commissioners,  and 
where  the  claim  was  ultimately  confirmed  in  the  name  of  the  original 
claimant,  the  intermediate  assignments  have  been  upheld  against 
the  confirmee,  and  his  heirs  or  devisees,  in  the  same  manner  as  if  he 
had  been  vested  with  the  legal  title  at  the  date  of  conveyance.  We 
are,  therefore,  of  opinion,  that  the  sherifPs  deed  made  to  McNair  in 

1808,  must  be  supported  on  this  ground  also. 
[  •  375  ]  *  The  second  objection  to  the  sheriff's  deed  is,  that  it  was 
not  recorded  when  Landes  purchased  from  Glamorgan's 
devisees.  The  circuit  court  instructed  the  jury,  that,  as  between  the 
devisees  and  those  claiming  under  McNair,  the  deed  was  valid  with- 
out recording,  but  that  it  was  not  valid  to  defeat  a  subsequent  bond 
fide  purchaser  without  notice  of  its  existence ;  and  further  instructed 
the  jury,  that  "  the  deed  on  which  the  plaintiff  relies,  was  made  in 
April,  1845,  and  if  the  plaintiff  then  had  actual  notice  of  the  deed  of 
1808,  it  was  valid  also  as  to  him,  without  having  been  recorded. 
And  if  the  jury  find  that  the  defendant.  Brant,  was  in  the  open  and 
notorious  possession  and  occupation  of  the  premises  when  the  deed 
of  1845  was  made,  and  had  been  so  for  years  before  that  time,  con- 
tinuously holding  under  the  deed  of  1808,  then  this  is  evidence  from 
which,  connected  with  other  circumstances,  the  jury  may  find  that 
the  plaintiff  had  actual  notice  of  the  existence  of  the  deed  of  1808, 
when  he  took  his  deed  in  1845." 

The  material  objection  to  the  charge  is,  that  other  circumstances 
taken  in  connection  with  the  adverse  holding  were  required  to  exist, 
in  the  opinion  of  the  court,  and  that  these  circumstances  are  not 
enumerated.  And  our  opinion  is,  that  if  more  had  been  required 
than  the  open  and  notorious  adverse  possession  and  occupation  of 
the  premises,  and  the  court  had  given  an  instruction  in  general  terras 
as  above  set  forth,  it  would  be  erroneous.  If,  however,  the  posses- 
sion alone  was  sufficient,  then  the  general  terms  "connected  with 
other  circumstances"  were  prejudicial  to  the  defendant,  and  fall 
within  the  general  rule  "that  a  man  cannot  reverse  a  judgment  for 
error,  unless  he  can  show  that  the  error  was  to  his  disadvantage." 
3  Bac.  Abr.  Error,  K.  105. 

And  this  brings  us  to  the  question,  whether  open  and  notorious 
occupation  and  adverse  holding  by  the  first  purchaser,  when  the 
second  deed  is  taken,  is  in  itself  sufficient  to  warrant  a  jury  or  court 
in  finding  that  a  purchaser  had  evidence  before  him  of  a  character  to 
put  him  on  inquiry  as  to  what  title  the  possession  was  held  under; 
and  that  he,  the  subsequent  purchaser,  was  bound  by  that  title,  aside 
from  all  other  evidence  than  such  possession  and  holding.  It  is  con- 
clusively settled  in  England,  that  open  and  notorious  adverse  posses- 
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Bion  is  evidence  of  notice ;  not  of  the  adverse  holding  only,  but  of  the 
title  under  which  the  possession  is  held.  Hiern  v.  Mill,  13  Ves.  120 ; 
Daniels  v.  Davison,  16  Ves.  253 ;  per  Eldon,  Lord  Chancellor. 

And  in  the  United  States  we  deem  it  to  be  equally  settled.  The 
cases  in  New  York  will  be  found  in  Qouverneur  v.  Lynch, 
2  Paige,  Ch.  R.  300,  and  in  Grimstone  v.  Carter,  3  •  Paige,  [  •  376  ] 
Ch.  R.  436,  per  Walworth,  Chancellor.  In  Kentucky,  in 
Brown  v.  Anderson,  4  Littell,  201,  and  Buck  v.  HoUoway,  2  J.  J. 
Marshall,  180.  Nor  are  we  aware  that  a  contrary  doctrine  is  held  in 
any  State  in  the  Union.  We  are  therefore  of  opinion,  that  the  charge 
given  on  this  point  was  correct,  so  far  as  the  plaintiff  in  error  is  allowed 
to  call  it  in  question. 

The  next  inquiry  arises  on  the  refusal  of  the  circuit  court  to  charge 
the  jury  that  the  sheriff's  sale  made  by  John  K.  Walker,  (sheriff,)  in 
1836,  was  void.  The  executors  of  Clamorgan  were  sued,  and  a 
recovery  had  against  them,  as  executors,  by  Rufus  Easton ;  and  the 
premises  in  dispute  were  sold,  and  under  this  sale  the  defendant  also 
claims  title.  That  the  lands  of  the  deceased  debtor  could  be  seized 
and  sold  under  the  judgment  according  to  the  then  laws  bf  the  State 
of  Missouri,  we  hold  to  be  free  from  doubt ;  so  the  supreme  court 
of  that  State  held  in  the  case  of  Landes  r.  Perkins,  12  Mo.  R.  238, 
above  referred  to,  and  in  which  case  all  the  points  in  controversy  on 
thi9  branch  of  the  title  were  discussed,  and  in  our  judgment  properly 
decided ;  the  opinion  there  given  is  in  conformity  to  the  instructions 
given  and  refused  in  the  court  below,  in  this  case,  and  in  which  we 
hold  there  was  no  error. 

There  is  no  other  question  presented  by  the  record  requiring  exam- 
ination, and  it  is  therefore  ordered  that  the  judgment  of  the  circuit 
court  be  affirmed. 

10  H.  811 ;  12  H.  69 ;  14  H.  51J> ;  21  H.  228.  2'.»4.  4^^ ;  22  U.  8H4  ;  28  H.  495 ;  24  H.  862; 

2  Wal.  0U5;  '6  Wjil.  Wb;  G  VVal.  »liti. 


TuE  Philadelphia  and  Wilmington  Railroad  Company,  Plaintiff 

in  Error,  v.  The  State  of  Maryland. 

10  H.  376. 

The  charter  of  the  Baltimore  and  Port  Deposit  Railroad  Coi'poration,  taken  in  connection 
with  the  acts  of  assembly  of  Maryland,  Delaware,  and  Pennsylvania,  which  united  that  and 
two  other  companies,  into  one  corporation,  did  not  exempt  fh)m  taxation  the  property 
which  belonged  to  the  lirst-mentioned  corporation. 

Error  to  the  court  of  appeals  for  the  western  shore  of  Maryland* 
The  case  is  stated  in  the  opinion  of  the  court. 

Johnson^  for  the  plaintiffs. 

Meredith,  contr^ 

36* 
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[  •  392  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  is  a  corporation  composed  of  sev- 
ergj  railroad  companies  which  had  been  previously  chartered  by  the 
States  of  Maryland,  Delaware,  and  Pennsylvania ;  and  which,  by 
corresponding  laws  of  the  respective  States,  were  united  together, 
and  form  one  corporation  under  the  name  and  style  of  the  Philadel- 
phia, Wilmington,  and  Baltimore  Railroad  Company.  The  road  of 
this  corporation  extends  from  Philadelphia  to  Baltimore. 

One  of  the  companies  which  now  forms  a  part  of  this  corporation, 
was  originally  the  Baltimore  and  Port  Deposit  Railroad  Company, 
and  was  chartered  by  Maryland  by  an  act  passed  in  1831,  c.  288. 
The  road  constructed  by  this  company,  extended  from  Baltimore  to 
the  Susquehanna,  lying  altogether  on  the  west  side  of  the  river. 

The  Delaware  and  Maryland  Railroad  Company  was  another  of 
the  original  corporations,  and  was  also  chartered  by  Maryland  by  the 
act  of  1831,  c.  298.  It  extended  from  the  Delaware  line  to  the 
Susquehanna,  and  lies  on  the  east  side  of  the  river.  This  company 
was  afterwards,  by  the  act  of  1835,  c.  93,  and  a  corresponding  law 
passed  by  the  State  of  Delaware,  united  with  the  Wilmington  and 
Susquehanna  Railroad  Company,  which  had  been  previously  char- 
tered by  Delaware ;  the  two  companies  when  united,  taking  the  cor- 
porate name  of  the  latter. 

Afterwards,  by  an  act  of  assembly  of  Marylsmd,  of  1837,  c.  30, 
and  corresponding  laws  passed  by  Delaware  and  Pennsylvania,  the 
last-mentioned  company,  together  with  the  Baltimore  and  Port  De- 
posit Railroad  Company,  was  authorized  to  unite  with  the  Philadel- 
phia, Wilmington,  and  Baltimore  Railroad  Company,  which  had 
been  previously  chartered  in  the  States  where  it  was  situated ;  and 
these  united  companies  were  incorporated  into  one,  under  the  name 
and  style  of  the  last-mentioned  company,  and  the  corporation  thus 
formed,  is  the  plaintiff  in  error. 

In  1841,  since  the  union  of  these  companies,  an  act  of  assembly  of 
Maryland  was  passed,  imposing  a  tax  for  state  purposes  upon  the 
real  and  personal  property  in  the  State.  Under  this  law,  the  portion 
of  the  road  which  belonged  to  the  Baltimore  and  Port  Deposit  road, 
before  the  union  last  above  mentioned,  has  been  assessed  as  a  part 
of  the  taxable  property  in  the  State,  in  the  manner  set  forth  in  the 
schedule  contained  in  the  record.  It  is  admitted  that  it  has 
[  *  393  ]  been  assessed  at  the  *  same  rate  with  that  of  individuals,  and 
as  prescribed  by  the  law. 

The  question  submitted  to  this  court  is,  whether  this  property  of 
the  plaintiff  in  error  is  liable  to  be  so  taxed,  under  the  grants  con* 
tained  in  the  different  charters  above  referred  to. 
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The  charter  of  the  Baltimore  and  Port  Deposit  BaUroad  declared 
that  the  property  in  this  road,  when  constructed,  should  be  vested  in 
the  company,  and  that  the  shares  of  the  company  should  be  deemed 
and  considered  as  personal  property.  But  there  is  no  provision  in 
the  law  exempting  its  stocks  or  its  property,  real  or  personal,  from 
taxation.  And  certainly  there  is  no  reason  why  the  property  of  a 
corporation  should  be  presumed  to  be  exempted,  or  should  not  bear 
its  share  of  the  necessary  public  burdens,  as  well  as  the  property  of 
individuals.  This  court  on  several  occasions,  has  held,  that  the  tax- 
ing power  of  a  State  is  never  presumed  to  be  relinquished,  unless  the 
intention  to  relinquish  is  declared  in  clear  and  unambiguous  terms. 
In  the  act  incorporating  this  company,  there  is  nothing  from  which 
such  an  inference  could  possibly  be  drawn ;  and,  standing  upon  this 
charter  alone,  the  tax  was  without  doubt  lawfully  imposed. 

Neither  can  such  an  inference  be  drawn  from  any  thing  contained 
in  the  subsequent  law  by  which  this  company  became  finally  consol- 
idated with  the  plaintiff  in  error.  It  remained  a  separate  corpora- 
tion, without  any  alteration  in  its  charter  in  this  respect,  until  the 
union  was  formed  by  the  act  of  1837.  It  was  situated  altogether  in 
the  State  of  Maryland.  The  Wilmington  and  Susquehanna  Rail- 
road Company  was  partly  in  Maryland  and  partly  in  Delaware,  and 
owed  its  existence  to  a  separate  charter.  And  the  law  which  author- 
izes these  two  companies  to  unite  themselves  with  the  plaintiff  in 
error,  declares  that  this  new  corporation,  that  is,  the  Philadelphia, 
Wilmington,  and  Baltimore  Railroad  Company,  shall  be  entitled 
within  this  State  to  all  the  powers  and  privileges  and  advantages 
at  that  time  belonging  to  these  two  companies.  It  grants  it  nothing 
more. 

Now,  as  these  companies  held  their  corporate  privileges  under 
different  charters,  the  evident  meaning  of  this  provision  is,  that  what- 
ever privileges  and  advantages  either  of  them  possessed  should  in 
like  manner  be  held  and  possessed  by  the  new  company,  to  the 
extent  of  the  road  they  had  respectively  occupied  before  the  union ; 
that  it  should  stand  in  their  place,  and  possess  the  power,  rights,  and 
privileges  they  had  severally  enjoyed  in  the  portions  of  the  road  which 
had  previously  belonged  to  them.  And  this  intention  is  made  still 
more  evident  by  the  fourth  section  of  the  law,  which  makes 
the  new  *  corporation  responsible  for  the  contracts,  debts,  [  *  394  ] 
obligations,  engagements,  and  liabilities  at  law  or  in  equity 
of  the  several  companies,  and  declares  that  it  shall  hold  and  be  enti- 
tled to  all  the  estate,  real,  personal,  and  mixed,  choses  in  action^  &c., 
belonging  to  or  due  to  the  several  companies.  The  plaintiff  in  error, 
therefore,  took  the  property  of  the  Baltimore  and  Port  Deposit  Rail- 
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road  Company  with  all  the  liabilities  to  which  it  was  subject  in  the 
hands  of  that  company. 

The  act  which  incorporated  the  Delaware  and  Maryland  Bailroad, 
provided  that  the  shares  in  that  company  should  be  deemed  and  con- 
sidered personal  estate,  and  should  be  exempt  from  any  tax  or  bur- 
den, "  except  upon  that  portion  of  the  permanent  and  fixed  works 
which  might  be  in  the  State  of  Maryland."  And  the  law  of  1835, 
which  authorized  the  union  of  this  company  with  the  Wilmington 
and  Susquehanna  Railroad  Company,  secured  to  the  united  com- 
pany the  property,  rights,  and  privileges  which  that  law  or  other  laws 
conferred  on  them  or  either  of  them.  The  original  exemption,  there- 
fore, of  the  Delaware  and  Maryland  Railroad  Company,  as  far  as  it 
went,  was  extended  to  the  Wilmington  and  Susquehanna  Railroad 
Company,  and  has  been  continued  to  the  plaintiffs  in  error.  But  as 
the  right  of  taxation  on  that  part  of  the  road  is  not  in  question  in  this 
suit,  we  forbear  to  express  an  opinion  upon  it.  For  if  this  restriction 
could  be  supposed  to  exempt  from  taxation  the  description  of  prop- 
erty enumerated  in  the  schedule,  or  any  part  of  it,  it  could  not  affect 
the  question  before  us.  The  provisions  of  this  charter  have  never 
been  extended  to  the  portion  of  the  road  on  the  west  side  of  the  river, 
which  was  constructed  under  the  charter  of  the  Baltimore  and  Port 
Deposit  Railroad.  As  that  company  held  it,  so  it  is  now  held  by  the 
plaintiff  in  error,  with  the  same  privileges,  powers,  and  liabilities. 
And  as  the  property  assessed  was  liable  to  taxation  in  the  hands  of 
the  original  corporation,  it  is  equally  liable  in  the  hands  of  the  com- 
pany with  which  it  is  now  consolidated. 

The  judgment  must,  therefore,  be  affirmed. 

Order.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  court  of  appeals  for  the  western  shore  of  Maryland, 
and  was  argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said 
court  of  appeals  in  this  cause  be  and  the  same  is  hereby  affirmed, 
with  costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 

6  Wal.  6y4. 


The  Baltimore  and  Susquehanna  Railroad  Company,  Plaintiff  in 
Error,  v.  Alexander  Nesbit  and  Penelope  D.  Goodwin. 

10  XL  395. 

A  clause,  in  a  charter  of  a  railroad  corporation  enabling  them  to  have  land  condemned  to 
their  nse  on  payment  of  the  valuation  found  by  an  inquisition,  docs  not  prevent  the  Icgis- 
Ifttnro  from  passing  an  act  requiring  the  court  to  set  aside  an  inquisition,  found  in  1836, 
oonfirmod  in  1 837,  but  under  which  the  company  made  no  payment  or  tender,  until  after 
the  passage  of  the  act  in  1841. 

Such  an  act  does  not  impair  the  obligation  of  any  complete  contract,  in  existence  when  it 
was  passed. 
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The  case  is  stated  in  the  opinion  of  the  court. 
L  M.  Campbell  and  Yellotj  for  the  plaintiJSl 
Johnson^  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court.  [  *  396  ] 

This  case  comes  before  us  from  the  district  of  Maryland, 
upon  a  writ  of  error  to  the  court  of  Baltimore  county,  prosecuted 
under  the  twenty-fifth  section  of  the  judiciary  act. 

The  facts  from  which  the  questions  to  be  adjudged  arise  are  the 
following. 

The  legislature  of  Maryland,  by  a  law  of  the  18th  of  February, 
1828,  incorporated  the  plaintiff  in  error  by  the  name  and  style  of  the 
Baltimore  and  Susquehanna  Railroad  Company,  for  the  purpose  of 
constructing  a  railroad  from  the  city  of  Baltimore  to  some  point  or 
points  on  the  Susquehanna  River.  To  enable  this  company  to 
acquire  such  land,  earth,  timber,  or  other  materials  as  might  be 
necessary  for  the  construction  and  repairing  of  the  road,  the  law 
above  mentioned,  by  its  fifteenth  section,  authorized  the  company  to 
agree  with  the  owners  of  the  land  and  other  materials  wanted,  for 
the  purchase  or  use  thereof ;  and  in  the  event  that  the  company  could 
not  agree  with  the  owners,  or  that  the  owners  were  femes  covert 
under  age,  insane,  or  out  of  the  county,  this  section  provided  that  a 
justice  of  the  peace  of  the  county,  upon  application,  should  thereupon 
issue  his  warrant  to  the  sheriff  to  summon  a  jury,  who,  in  accordance 
with  the  directions  contained  in  the  same  section  of  the  statute, 
should  value  the  damages  which  the  owner  or  owners  would  sustain  ; 
and  that  the  inquisition,  signed  and  sealed  by  the  jury,  should  be 
returned  by  the  sheriff  to  the  clerk  or  prothonotary  of  his  county,  to 
be  filed  in  court,  and  that  the  same  should  be  confirmed  by  said 
court  at  its  next  session,  if  no  sufficient  cause  to  the  contrary  be 
shown. 

The  section  further  provides,  that  "  such  valuation,  when  paid  oi 
tendered  to  the  owner  or  owners  of  said  property,  or  to  his,  her,  oi 
their  legal  representatives,  shall  entitle  the  company  to  the 
estate  and  interest  in  the  same  thus  valued,  as  *  fully  as  if  it  [  *  397  ] 
had  been  conveyed  by  the  owner  or  owners  of  the  same;  and 
the  valuation,  if  not  received  when  tendered,  may  at  any  time  thereafter 
be  recovered  from  the  company  wdthout  costs  by  the  said  owner  or 
owners,  his,  her,  or  their  legal  representatives." 

It  appears  that^  under  the  authority  of  the  statute  above  cited,  an 
inquisition  wits,  upon  the  application  of  the  plaintiff  in  error,  held  by 
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the  sheriff  of  Baltimore  county,  on  the  13th  of  December,  1836,  upon 
the  lands  of  the  defendants  in  error  as  possessed  by  Alexander  Nes- 
bit in  the  character  of  trustee  and  by  Penelope  t).  Goodwin  as  cestui 
que  trusty  and  the  damages  assessed  by  the  jury  upon  that  inquisition, 
for  the  land  to  be  appropriated  to  the  use  of  the  plaintiff  in  error, 
were  to  the  said  Alexander  Nesbit  nothing,  and  to  the  said  Penelope 
D.  Goodwin  five  hundred  dollars ;  that  this  inquisition  having  been 
returned  to  the  court  of  Baltimore  county,  the  following  order  in 
relation  thereto  was  made  on  the  24th  of  April,  1837 :  "  Ordered, 
That  this  inquisition  be  ratified  and  confirmed,  no  cause  to  the  con- 
trary having  been  shown."  Subsequently  to  this  order  of  confirma- 
tion, it  appears  that  payment  of  the  money  assessed  for  damages  to 
the  lands  of  the  defendants,  was  not  tendered  by  the  plaintiff,  nor  any 
measure  whatever  in  relation  to  this  inquisition  adopted  by  them, 
prior  to  the  18th  day  of  April,  1844,  on  which  last  day  the  plaintiff 
by  its  agent,  tendered  to  the  defendant,  Penelope  D.  Goodwin,  the 
sum  of  $500,  the  principal  of  the  damages  assessed,  with  $220.42 
as  interest  for  seven  years  four  months  and  five  days  on  the  amount 
of  that  assessment,  making  an  aggregate  of  $720.42.  In  the  mean 
time,  between  the  date  of  the  inquisition  and  the  tender  just  men- 
tioned, namely,  at  their  December  session  of  1841,  the  legislature  of 
Maryland  passed  a  statute,  by  which  they  directed,  "  that  the  Balti- 
more county  court  should  set  aside  the  inquisition  found  for  the 
Baltimore  and  Susquehanna  Railroad  Company,  condemning  the 
lands  of  Penelope  D.  Goodwin  of  said  county,  and  that  the  said 
court  direct  an  inquisition  de  novo  to  be  taken,  and  that  such  pro- 
ceedings be  had  as  in  cases  where  inquisitions  in  similar  cases  are 
set  aside.'^  In  obedience  to  the  statute  last  cited,  the  court  of  Balti- 
more county,  upon  the  petition  of  the  defendants  in  error,  presented 
to  them  on  the  26th  of  April,  1844,  entered  a  rule  upon  the  plaintiff 
in  error  to  show  cause,  on  the  11th  day  of  May  succeeding,  why  the 
inquisition  should  not  be  set  aside,  and  an  inquisition  de  novo  directed 
as  prayed  for,  and,  after  hearing  counsel  for  and  against  the  applica- 
tion, did,  on  the  13th  of  May,  1847,  order  and  adjudge,  that  the  inquisi- 
tion returned  in  that  case  be  set  aside,  and  that  hereafter 
[  •  398  ]  the  *  court  will  upon  application  of  the  petitioners,  provide 
for  the  taking  of  an  inquisition  de  novo^  according  to  law. 

The  court  of  Baltimore  county  is  admitted  to  be  the  highest  in  the 
State  in  which  a  decision  upon  this  matter  could  be  had,  there  being 
no  appeal  allowed  from  its  judgment 

The  plaintiff  in  error  insists :  — 

1.  That,  its  charter  being  a  contract  between  itself  and  the  State, 
the  act  of  1841,  having  varied  that  contract  without  the  'assent  of  Ihe 
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company,  was  a  law  impairing  the  obligation  of  a  contract,  and 
therefore  unconstitutional  and  void. 

2.  That,  the  title  to  the  land  condemned  haying  vested  by  the 
confirmation  of  the  inquisition,  and  the  tender  of  the  money  anterior 
to  the  judgment  of  the  Baltimore  county  court  under  the  act  of  1841, 
this  act  of  the  legislature  is  unconstitutional,  because  it  devests  vested 
rights,  and  in  this  way  impairs  the  obligation  of  contracts. 

In  considering  the  two  propositions  here  laid  down  by  the  plaintiff 
in  error,  the  first  criticism  to  which  they  would  seem  to  be  obnoxious 
is  this,  that  they  assume,  as  the  groundwork  for  the  conclusions  they 
present,  that  which  remains  to  be  demonstrated  by  a  fair  interpreta- 
tion of  the  legislative  action  which  it  is  sought  to  impugn.  For 
instance,  with  respect  to  the  first  proposition,  admitting  the  charter 
of  the  plaintiff  to  be  a  contract,  the  reality  and  character  of  any 
variation  thereof  by  the  legislature  must  be  shown,  before  it  can  be 
brought  within  the  inhibition  of  the  constitution.  So,  too,  with 
respect  to  the  second  charge,  it  must  certainly  be  shown  that  there 
was  a  perfect  investment  of  property  in  the  plaintiff  in  error  by  con- 
tract with  the  legislature,  and  a  subsequent  arbitrary  devestiture  of  t  hat 
property  by  the  latter  body,  in  order  to  constitute  their  proceeding  an 
act  impairing  the  obligation  of  a  contract. 

The  mode  of  proceeding  prescribed  by  the  fifteenth  section  of  the*. 
charter  of  incorporation,  for  the  acquiring  of  land  and  other  materials 
for  constructing  the  road,  has  been  already  stated.  Let  us  now 
inquire  by  what  acts  to  be  performed  by  the  company,  and  at  what 
period  of  time,  the  investiture  of  such  land  and  other  property  in  them 
was  to  become  complete,  —  what  conditions  or  stipulations  were 
imposed  on  the  plaintiff  in  error  as  necessary  to  the  completion  of 
their  contract.  This  wiU  be  indispensable  in  order  to  ascertain 
w^hether  any  variation  of  these  conditions,  amounting  to  an  infraction 
of  the  contract,  has  been  made  by  the  Maryland  legislature.  After 
declaring  that  the  inquisition,  when  returned,  if  no  objection  be 
made,  shall  be  recorded,  the  fifteenth  section  provides 
•  that  the  payment  or  tender  of  the  valuation  to  the  owner  [  *  399  ] 
of  the  land,  &c.,  shall  entitle  the  company  to  the  estate  and 
interest  in  the  same  as  fully  as  if  it  had  been  conveyed  by  the  owner 
or  owners  thereof.  Thus  it  appears  that  it  is  the  payment  or  tender 
of  the  value  assessed  by  the  inquisition  which  gives  title  to  the  com- 
pany, and  consequently,  without  such  payment  or  tender,  no  title 
could,  by  the  very  terms  of  the  law,  have  passed  to  them.  Have  the 
legislature  by  any  subsequent  arrangement  abrogated  or  altered  this 
condition,  or  the  consequences  which  were  to  flow  from  its  perform- 
ance?    From  the  period  of  the  assessment  to  the  18th  of  April, 
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1844,  this  record  discloses  no  evidence  of  any  acceptance  by  the 
company  of  the  proceedings  under  the  inquisition,  or  such  at  least  as 
could  bind  them.     It  can  hardly  be  questioned,  that,  without  accept- 
ance by  the  acts  and  in  the  mode  prescribed,  the  company  were  not 
bound ;  that  if  they  had  been  dissatisfied  with  the  estimate  placed 
upon  the  land,  or  could  have  procured  a  more  eligible  site  for  the 
location  of  their  road,  they  would  have  been  at  liberty  before  such 
acceptance  wholly  to  renounce  the  inquisition.     The  proprietors  of 
the  land  could  have  no  authority  to  coerce  the  company  into  its 
adoption.     This  being  the  case,  there  could  up  to  this  point  be  no 
mutuality,  and  hence  no  contract,  even  in  the  constrained  and  com- 
pulsory character  in  which  it  was  created  and  imposed  upon   the 
proprietors  by  the  authority  of  the  statute.     This  view  of  the  matter 
seems  to  accord  with  the  opinion  of  the  Chancellor  of  Maryland  in 
his  construction  of  this  very  charter,  in  the  case  of  Compton  v.  The 
Baltimore  and  Susquehanna  Railroad  Company,  where  he  uses  this 
language:  <<  In  the  taking  of  an  inquisition  under  this  and  similar 
statutory  provisions,  it  must  appear  that  the  authority  given  has  been 
pursued ;  and  as  under  a  writ  of  ad  qvod  damnum  there  should  be  no 
unreasonable  delay,  much   less   could   any  fraudulent  practice    be 
allowed  to  pass  without  check  or  rebuke."     3  Bland's   Chancery 
Reports,  391.     Five  years  after  this  inquisition,  during  all  which 
interval  this  company  neglects  or  omits  the  fulfilment  of  the  essential 
condition  on  performance  of  which  its  title  depended,  the  legislature 
again  interposes  ;  and  it  may  be  asked  in  what  respects  this  interpo- 
sition amounted  to  an  abrogation  or  variation  of  any  contract  which  the 
legislative  body  itself,  rather  than  the  proprietors   of  the  land,  had 
been  instrumental  in  making.     We  think  this  interposition  in  no 
respect  impaired  or  contravened  the  contract  alleged  to  have  been 
previously  existing ;  that  it  is  perfectly  consistent  with  all  its  condi- 
tions, and  leaves  the  parties  precisely  as  they  stood  firom  the  passage 
of  the  charter,  and  at  full  liberty  to  insist  upon  whatever 
[  *  400  ]  rights  *  or  interests  that  law  had  granted.     It  devested  no 
rights  of  property,  because,  as  we  have  shown,  none  had 
been  vested.     This  intervention  was  simply  the  award  of  a  new  trial 
of  the  proceedings  under  the  inquisition,  which  proceedings  were  of 
no  avail  as  a  judgment,  after  such  new  trial  was  allowed.     This 
intervention,  too,  was  the  exercise  of  power  by  the  legislature  sup- 
posed by  that  body  to  belong  legitimately  to  itself ;  whether  this 
authority  was  strictly  legislative  or  judicial,  according  to  the  distri- 
bution of  power  in  the  state  government,  was  a  question  rather  for 
tiiat  government  than  for  this  court  to  determine. 

What  exact  partition  of  powers,  legislative,  executive,  or  judicial, 
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the  people  of  the  several  States,  in  their  domestic  organizatioDy  may 
or  should  apportion  to  the  different  departments  of  their  respective 
governments,  is  an  inquiry  into  which  this  court  would  enter  with 
very  great  reluctance. 

It  might  seem  advantageous  to  some  of  the  States  that  the  judicial 
and  legislative  authorities  or  functions  of  the  government  should  bo 
blended  in  the  same  body ;  and  that  the  legislature  should  in  all 
cases  exercise  powers  similar  to  those  now  vested  in  one  branch  of 
the  BHtish  parliament,  and  as  in  some  specified  instances  in  one  of 
the  houses  of  our  own  national  legislature.  Should  such  an  organi- 
zation be  adopted  by  a  State,  whatever  might  be  thought  of  its  wis- 
dom, where  beyond  the  body  politic  of  the  State  would  exist  any 
power  to  impugn  its  legitimacy  ?  But,  in  truth,  no  such  inquiry 
regularly  arises  upon  this  record.  The  only  questions  presented  for 
our  consideration,  the  only  questions  we  have  authority  to  consider 
here,  are :  1.  Whether,  under  their  charter  of  incorporation  and  the 
proceedings  therein  directed,  and  which  have  been  had  in  pursuance 
of  that  charter,  the  plaintiff  in  error  has,  by  contract  with  the  State, 
been  invested  with  certain  perfect  absolute  rights  of  property  ?  And 
2.  Whether  such  contract,  if  any  such  existed,  has  been  impaired  by 
subsequent  legislation  of  the  State,  by  a  devestiture  of  those  rights  ? 
To  each  of  these  questions  we  reply  in  the  negative ;  because,  as  has 
already  been  shown,  the  conditions  of  the  charter, — conditions  indis- 
pensable to  the^  vesting  of  a  title  in  the  plaintiff  in  error, — never 
were  in  due  time  and  in  good  faith  fulfilled ;  nor,  until  after  the  new 
trial  had  been  ordered  by  the  legislature,  pretended  to  be  complied 
with. 

If  it  were  necessary  to  sustain  by  precedent  the  authority  or  prac- 
tice of  the  state  legislature  in  awarding  a  new  trial,  or  in  ordering  a 
proceeding  in  the  nature  of  an  appeal,  after  litigation  actually  com- 
menced, or  even  after  judgment,  and  as  to  which  provision 
for  new  trial  or  appeal  had  not  been  previously  *  made,  a  [  *  401  ] 
very  striking  example  from  this  court  might  be  adduced  in 
the  case  of  Calder  and  Wife  v.  Bull  and  Wife,  decided  as  long  since 
as  1798,  and  reported  in  the  3d  of  Dallas,  p.  386.  The  facts  of  that 
case  are  thus  stated  by  Chase,  J.,  in  delivering  his  opinion :  ^'  The 
legislature  of  Connecticut,  on  the  2d  of  May,  1795,  passed  a  resolu- 
tion or  law,  which,  for  the  reasons  assigned,  set  aside  a  decree  of  the 
court  of  probate  for  Hartford,  on  the  21st  of  March,  1794,  which  de- 
cree disapproved  of  the  will  of  Norman  Morrison,  made  the  21st  of 
August,  1779,  and  refused  to  record  said  will ;  and  granted  a  new 
hearing  by  the  said  court  of  probate,  with  liberty  of  appeal  therefirom 
within  six  months.  A  new  hearing  was  had  in  virtue  of  this  resolu* 
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tion  or  law,  before  the  said  court  of  probate,  who,  on  the  27th  of 
July,  1795,  approved  the  will,  and  ordered  it  to  be  recorded.  In 
August,  1795,  appeal  was  had  to  the  superior  court  of  Hartford,  who, 
at  February  term,  1796,  affirmed  the  decree  of  the  court  of  probate. 
Appeal  was  had  to  the  supreme  court  of  errors  of  Connecticut,  who, 
in  ^une,  1796,  adjudged  that  theire  were  no  errors.'* 

"  The  effect,"  says  this  same  judge,  "  of  the  resolution  or  law  of 
CJonnecticut  above  stated  is,  to  revise  a  decision  of  one  of  its  inferior 
courts,  and  to  direct  a  new  hearing  of  the  case  by  the  same  court  of 
probate  that  passed  the  decree  against  the  will  of  Norman  Morrison. 
By  the  existing  law  of  Connecticut,  a  right  to  recover  certain  prop- 
erty had  vested  in  Calder  and  wife  in  consequence  of  a  decision  of  a 
court  of  justice,  but  in  virtue  of  a  subsequent  resolution  or  law,  and 
the  new  hearing  thereof,  and  the  decision  in  consequence,  this  right  to 
recover  certain  property  was  devested,  and  the  right  to  the  property 
declared  to  be  in  Bull  and  wife,  the  appellees."  Upon  a  full  exami- 
nation of  this  case,  the  court  being  of  the  opinion  that  the  resolution 
or  law  of  Connecticut,  awarding  the  new  trial,  with  right  of  appeal, 
did  not  fall  within  the  technical  definition  of  an  ex  pest  faeto  law, 
and  there  being  no  contract  impaired  or  affected  by  that  resolution, 
they,  by  a  unanimous  decision,  sustained  the  judgment  founded  upon 
that  resolution.  • 

That  there  exists  a  general  power  in  the  state  governments  to 
enact  retrospective  or  retroactive  laws,  is  a  point  too  well  settled  to 
admit  of  question  at  this  day.  The  only  limit  upon  this  power  in 
the  States  by  the  federal  constitution,  and  therefore  the  only  source 
of  cognizance  or  control  with  respect  to  that  power  existing  in  this 
court,  is  the  provision  that  these  retrospective  laws  shall  not  be  such 
as  are  technically  ex  post  facto,  or  such  as  impair  the  obligation  of 
contracts.     Thus,  in  the  case  of  Watson  et  oL  v.  Mercer,  8  Pet.  110, 

the  court  say :  ^'  It  is  clear  that  this  court  has  no  right  to 
[  *  402  ]  pronounce  an  *  act  of  the  state  legislature  void,  as  contrary 

to  the  constitution  of  the  United  States,  from  the  mere  feict 
that  it  devests  antecedent  vested  rights  of  property.  The  constitution 
of  the  United  States  does  not  prohibit  the  St^eites  from  passing  retro- 
spective laws  generally,  but  only  ex  post  facto  laws.  Now,  it  has 
been  solemnly  settled  by  this  court  that  the  phrase  ex  post  facto  is 
not  applicable  to  civil  laws,  but  to  penal  and  criminal  laws.'*  For 
this  position  is  cited  the  case  of  Calder  v.  Bull,  already  mentioned ; 
of  Fletcher  t;.  Peck,  6  Cranch,  138 ;  Ogden  v.  Saunders,  12  Wheat 
266 ;  and  Satterlee  v.  Matthewson,  2  Pet.  380.  Now,  it  must  be  ap- 
parent that  the  act  of  the  Maryland  legislature,  of  December,  1841, 
simply  ordering  a  new  trial  of  the  inquisition,  does  not  fall  within 
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any  definition  given  of  an  ex  post  facto  law,  and  is  not  therefore 
assailable  on  that  account  We  have  already  shown  that  this  law 
impaired  the  obligation  of  no  contract,  because,  at  the  time  of  its 
passage,  and  in  virtue  of  any  proceeding  had  under  the  charter  of  the 
company,  no  contract  between  the  company  on  the  one  hand,  and 
the  State  or  the  proprietors  of  the  land  on  the  other,  in  reality  existed* 
We  therefore  adjudge  the  act  of  the  legislature  of  Maryland,  of  De- 
cember, 1841,  and  the  proceedings  of  the  court  of  Baltimore  county, 
had  in  pursuance  thereof,  to  be  constitutional  and  valid,  and  order 
that  the  judgment  of  the  said  court  be  and  the  same  is  hereby 

affirmed. 

16  H.  869 ;  1  Wal.  17& 


John  B.  Butlbr,  Levi  Reynolds,  Jr.,  and  William  Overfield, 
late  Board  of  Canal  Commissioners  of  Pennsylvania,  Plaintiffs  in 
Error,  v.  The  Commonwealth  of  Pennsylvania. 

10  H.  40S. 

An  appointment  to  an  oflSoe  which,  by  the  then  existing  law  of  Pennsylvania,  was  to  be 
held  for  one  year,  with  a  compensation  of  foar  dollars  per  day,  does  not  amount  to  a  con- 
tract by  the  State  thos  to  employ  and  pay  the  officer  daring  the  year;  and  a  law  which 
repeals  the  former  act  and  removes  the  officer,  and  changes  the  rate  of  compensation,  does 
not  impair  the  obligation  of  any  contract 

The  case  is  stated  in  the  opinion  of  the  court 

X  M.  Porter f  for  the  plaintiffs. 

Alricksj  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court.  [  *  414  ] 

This  is  a  writ  of  error  totthe  supreme  court  of  the  State 
of  Pennsylvania,  under  the  twenty-fifth  section  of  the  judiciary  act 
of  1789,^  for  the  purpose  of  revising  a  judgment  rendered  by  the 
court  above  mentioned,  at  the  May  term  of  that  court,  in  the  year 
1848,  against  the  plaintiffs  in  error,  in  a  certain  action  of  assumpsit 
instittlted  against  those  plaintif&  on  behalf  of  the  commonwealth  of 
Pennsylvania. 

By  authority  of  a  statute  of  Pennsylvania,  of  the  28th  of  January, 
1836,  the  plaintiffs  in  error  were,  by  the  governor  of  the  State,  ap- 
pointed to  the  place  of  canal  commissioners ;  and  by  the  same  stat- 
ute, the  appointment  was  directed  to  be  made  annually  on  the  Isl 
day  of  February,  and  the  compensation  of  the  commissioners  rega** 

■  1  Stats,  at  Large,  85. 
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lated  at  four  dollars  per  diem  each.  Under  this  law,  the  plainti£&  in 
error,  in  virtue  of  an  appointment  of  the  1st  of  February,  1843,  ac- 
cepted and  took  upon  themselves  the  office  and  duties  of  canal  com- 
missioners. By  a  subsequent  statute,  of  the  18th  of  April,  1843,  the 
appointment  of  canal  commissioners  was  transferred  from  the  gov- 
ernor to  the  people,  upon  election  by  the  latter,  and  the  per  diem 
allowance  to  be  made  to  all  the  commissioners,  was  by  this  law 
reduced  from  four  to  three  dollars,  this  reduction  to  take  effect  from 
the  passage  of  the  act  of  April  18, 1843,  which,  as  to  the  rest  of  it» 
provisions,  went  into  operation  on  the  second  Tuesday  of  January- 
following  its  passage,  that  is,  on  the  second  Tuesday  of  January  in 
the  year  1844.  Upon  a  settlement  of  their  account  as  canal  commis- 
sioners, made  before  the  auditor-general  of  the  State,  the  plaintifis  in 
error,  out  of  money  of  the  State,  then  in  their  hands,  claimed  the  right 
to  retain  compensation  for  their  services,  at  the  rate  of  four  dollarb 
per  diem,  for  the  full  term  of  twelve  months  from  the  date  of  theii 
appointment  by  the  governor;  whilst  for  the  State,  on  the  other  hand^ 
it  was  refused  to  allow  that  rate  of  compensation  beyond  the  18th  of 
April,  1843,  the  period  of  time  at  which,  by  the  new  law,  the  emolu^ 
ments  of  the  appointment  were  changed.  In  consequence  of  thi^ 
difference,  and  of  the  refusal  of  the  plaintiffs  in  error  to  pay  over  th«» 
balance  appearing  against  them  on  the  account  as  stated  by  th^ 

auditor-general,  an  action  was  instituted  against  them  in 
^  •  415  ]  the  name  of  the  State,  in  the  court  of  common  *  pleas  of 

Dauphin  county,  and  a  judgment  obtained  for  that  balance. 
This  judgment  having  been  carried  by  writ  of  error  before  the  su- 
preme court,  was  there  affirmed,  and  from  that  tribunal,  as  the  highest 
in  the  State,  this  cause  is  brought  hither  for  revision. 

The  grounds  on  which  this  court  is  asked  to  interpose  between  the 
judgment  on  behalf  of  the  State  and  the  plaintiffs  in  error  are  these. 
That  the  appointment  of  these  plaintiff:^  by  the  governor  of  Pennsyl- 
vania, under  the  law  of  January  28,  1836,  was  a  positive  obligation 
or  contract  on  the  part  of  the  State  to  employ  the  plaintiffs  for  the 
entire  period  of  one  year,  at  the  stipulated  rate  of  (4  per  diem ;  and 
that  the  change  in  the  tenure  of  office  and  in  the  rate  of  compensa- 
tion made  by  the  law  of  April  18,  1843,  within  the  space  of  one  year 
from  the  1st  of  February,  1843,  was  a  violation  of  this  contract,  and 
therefore  an  infraction  of  the  10th  section  of  the  first  article  of  the 
constitution  of  the  United  States.  In  order  to  determine  with  accu- 
racy whether  this  case  is  within  the  just  scope  of  the  constitutional 
provision  which  has  thus  been  invoked,  it  is  proper  carefully  to  con- 
sider the  character  and  relative  positions  of  the  parties  to  this  contro- 
versy, and  the  nature  and  objects  of  the  transaction  which  it  is  sought 
to  draw  within  the  influence  of  that  provision. 


DECEMBER  TERM,  1850.  437 

Bader  v.  PennBylTania.    10  H. 

The  high   conservative  power  of  the  federal  government   here 
appealed  to  is  one  necessarily  involving  inquiries  of  the  most  delicate 
character.     The  States  of  this  Union,  consistently  with  their  original 
sovereign  capacity,  could  recognize  no  power  to  control  either  their 
rights  or  obligations,  beyond  their  own  sense  of  duty  or  the  dictates 
of  natural  or  national  law.     When,  therefore,  they  have  delegated  to 
a  common  arbiter  amongst  them  the  power  to  question  or  to  counter- 
vail  their  own  acts  or  their  own  discretion  in  conceded  instances, 
such  instances  should  fall  within  the  fair  and  unequivocal  limits  of 
the  concession  made.    Accordingly,  it  has  been  repeatedly  said  by  this 
court,  that  to  pronounce  a  law  of  one  of  the  sovereign  States  of  this 
Union  to  be  a  violation  of  the  constitution  is  a  solemn  function, 
demanding  the  gravest  and  most  deliberate  consideration ;  and  that 
a  law  of  one  of  the  States  should  never  be  so  denominated,  if  it  can 
upon  any  other  principle  be  correctly  explained.     Indeed,  it  would 
seem  that,  if  there  could  be  any  course  of  proceeding  more  than  all 
others  calculated  to  excite  dissatisfaction,  to    awaken   a   natural 
jealousy  on  the  part  of  the  States,  and  to  estrange  them  from  the 
federal  government,  it  would  be  the  practice,  for  slight  and  insufficient 
causes,  of  calling  on  those  States  to  justify,  before  tribunals  in  some 
sense  foreign  to  themselves,  their  acts  of  general  legislation. 
And  *  the  extreme  of  such  an  abuse  would  appear  to  exist  [  *  416  ] 
in  the  arraignment  of  their  control  over  officers  and  subordi- 
nates  in  the  regulation  of  their  internal  and  exclusive  polity ;  and 
over  the  modes  and  extent  in  which  that  polity  should  be  varied  to 
meet  the  exigencies  of  their  peculiar  condition.     Such  an  abuse 
would  prevent  all  action  in  the  state  governments,  or  refer  the  modes 
and  details  of  their  action  to  the  tribunals  and  authorities  of  the 
federal  government.     These  surely  could  never  have  been  the  legiti- 
mate purposes  of  the  federal  constitution.     The  contracts  designed 
to  be  protected  by  the  10th  section  of  the  first  article  of  that  instru- 
ment are  contracts  by  which  perfect  rights,  certain  definite,  fixed 
private  rights  of  property,  are  vested     These  are  clearly  distinguish- 
able from  measures  or  engagements  adopted  or  undertaken  by  the 
body  politic  or  state  government  for  the  benefit  of  all,  and  from  the 
necessity  of  the  case,  and  according  to  universal  understanding,  to  be 
varied  or  discontinued  as  the  public  good  shall  require.     The  selec- 
tion of  officers,  who  are  nothing  more  than  agents  for  the  efiectuating 
of  such  public  purposes,  is  matter  of  public  convenience  or  necessity, 
and  so  too  are  the  periods  for  the  appointment  of  such  agents ;  but 
neither  the  one  nor  the  other  of  these  arrangements  can  constitute 
any  obligation  to  continue  such  agents,  or  to  reappoint  them,  after 
the  measures  which  brought  them  into  being  shall  have  been  found 

37* 
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useless,  shall  have  been  fulfilled,  or  shall  have  been  abrogated  as  even 
detrimental  to  the  well-being  of  the  public.  The  promised  compen* 
sation  for  services  actually  performed  and  accepted,  during  the  con- 
tinuance of  the  particular  agency,  may  undoubtedly  be  daimed,  both 
upon  principles  of  compact  and  of  equity  ;  but  to  insist  beyond  this 
on  the  perpetuation  of  a  public  policy  either  useless  or  detrimental, 
and  upon  a  reward  for  acts  neither  desired  nor  performed,  would 
appear  to  be  reconcilable  with  neither  common  justice  nor  common 
sense.  ^  The  establishment  of  such  a  principle  woold  arrest  neces- 
sarily every  thing  like  progress  or  improvement  in  government ;  or  if 
changes  should  be  ventured  upon,  the  government  would  have  to 
become  one  great  pension  establishment  on  which  to  quarter  a  host 
of  sinecures.  It  would  especially  be  difficult,  if  not  impracticable,  in 
this  view,  ever  to  remodel  the  organic  law  of  a  State,  as  constitu- 
tional ordinances  must  be  of  higher  authority  and  more  immutable 
than  common  legislative  enactments,  and  there  could  not  exist  con- 
flicting constitutional  ordinances  under  one  and  the  same  system.  It 
follows,  then,  upon  principle,  that  in  every  perfect  or  competent 
government,  there  must  exist  a  general  power  to  enact  and  to  repeal 

laws  ;  and  to  create,  and  change  or  discontinue,  the  agents 
[  *  417  ]  designated  for  the  execution  *  of  those  laws.    Such  a  power 

is  indispensable  for  the  preservation  of  the  body  politic,  and 
for  the  safety  of  the  individuals  of  the  community.  It  is  true,  that 
this  power,  or  the  extent  of  its  exercise,  may  be  controlled  by  the 
higher  organic  law  or  constitution  of  the  State,  as  is  the  case  in  some 
instances  in  the  state  constitutions,  and  as  is  exemplified  in  the  pro- 
vision of  the  federal  constitution  relied  on  in  this  case  by  the  plain- 
tiffs in  error,  and  in  some  other  clauses  of  the  same  instrument ;  but 
where  no  such  restriction  is  imposed,  the  power  must  rest  in  the  dis- 
cretion of  the  government  alone.  The  constitution  of  Pennsylvania 
contains  no  limit  upon  the  discretion  of  the  legislature,  either  in  the 
augmentation  or  diminution  of  salaries,  with  the  exceptions  of  those 
of  the  governor,  the  judges  of  the  supreme  court,  and  the  presidents 
of  the  several  courts  of  common  pleas.  The  salaries  of  these  officers 
cannot,  under  that  constitution,  be  diminished  during  their  continu- 
ance in  office.  Those  of  all  other  officers  in  the  State  are  dependent 
upon  legislative  discretion.  We  have  already  shown,  that  the 
appointment  to  and  the  tenure  of  an  office  created  for  the  public  use, 
and  the  regulation  of  the  salary  affixed  to  such  an  office,  do  not  fall 
vrithin  the  meaning  of  the  section  of  the  constitution  relied  on  by  the 
plaintiffs  in  error ;  do  not  come  within  the  import  of  the  term  con- 
tracts, or,  in  other  words,  the  vested,  private  personal  rights  thereby 
intended  to  be  protected.     They  are  functions  appropriate  to  that 
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class  of  powers  and  obligations  by  which  govevnments  are  enabled, 
and  are  called  upon,  to  foster  and  promote  the  general  good ;  fanc^ 
tions,  therefore,  which  govemments  cannot  be  presumed  to  have  sur- 
rendered, if,  indeed,  they  can,  under  any  circumstances,  be  justified 
in  surrendering  them.  This  doctrine  is  in  strictest  accordance  with 
the  rulings  of  this  court  in  many  instances,  from  amongst  which  may 
be  cited  its  reasoning  in  the  important  and  leading  case  of  The 
Charles  River  Bridge  v.  The  Warren  Bridge,  in  11  Pet  420,  and  in 
the  case  of  The  State  of  Maryland  v.  The  Baltimore  and  Ohio  Rail- 
road Company,  in  3  How.  534,  to  which  might  be  added  other 
decisions  upon  claims  to  monopoly,  as  ferry  privileges,  in  restraint  of 
legislative  action  for  public  improvement  and  accommodation.  In 
illustration  of  the  doctrine  here  laid  down,  may  also  be  cited  the  very 
elaborate  opinion  of  the  supreme  court  of  New  York,  in  the  case  of 
The  People  v.  Morris,  reported  in  13  Wend.  325.  The  precise  ques- 
tion before  us  appears  to  have  been  one  of  familiar  practice  in  the 
State  of  Pennsylvania,  so  familiar,  indeed,  and  so  long  acquiesced  in, 
as  to  render  its  agitation  at  this  day  somewhat  a  subject  of  surprise ; 
and  the  reasoning  of  the  supreme  court  upon  it,  in  the  case 
of  The  Commonwealth  *  v.  Bacon,  6  Serg.  &  Rawle,  p.  322,  [  *  418  ] 
is  at  once  so  clear  and  compendious,  as  to  render  it  well 
worthy  of  quotation  here.  "  These  services,"  says  Duncan,  Justice, 
in  delivering  the  opinion, ''  rendered  by  public  officers,  do  not,  in  this 
particular,  partake  of  the  nature  of  contracts,  nor  have  they  the  re- 
motest affinity  thereto.  As  to  a  stipulated  allowance,  that  allowance, 
whether  annual,  per  diem,  or  particular  fees  for  particular  services, 
depends  on  the  will  of  the  law-makers ;  and  this,  whether  it  be  the 
legislature  of  the  State,  or  a  municipal  body  empowered  to  make 
laws  for  the  government  of  a  corporation.  This  has  been  the  uni- 
versal construction,  and  the  constitution  puts  this  question  at  rest  in 
the  provision  for  the  salary  of  the  governor  and  judges  of  the  supreme 
court,  and  of  the  presidents  of  the  courts  of  common  pleas.  The 
governor  is  to  receive,  at  stated  times,  for  his  services,  a  compensation 
which  shall  neither  be  increased  nor  diminished  during  the  period  for 
which  he  shall  have  been  elected.  The  judges  and  presidents  shall, 
at  stated  times,  receive  for  their  services  an  adequate  compensation, 
to  be  fixed  by  law,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  These  provisions  are  borrowed  from  the  constitu- 
tion of  the  United  States.  It  is  apparent  that  the  compensation  of 
the  governor  and  judges  is  a  matter  of  constitutional  provision,  — 
that  of  all  other  officers  is  left  open  to  the  legislature.  The  allow- 
ances, the  compensation,  the  salary,  the  fees  of  all  other  officers  and 
members  of  the  legislature,  depend  on  the  legislature,  who  can  and 
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who  do  change  them,  from  time  to  time,  as  they  conceive  just  and 
right" 

So,  in  the  case  of  The  Commonwealth  v.  Mann,  5  Watts  &  Serg. 
p.  418,  the  court  say :  ^  That  if  the  salaries  of  judges  and  their  title 
to  office  could  be  put  on  the  ground  of  contract,  then  a  most  grievous 
wrong  has  been  done  them  by  the  people,  by  the  reduction  of  a  ten- 
ure during  good  behavior  to  a  tenure  for  a  term  of  years.  The  point 
that  it  is  a  contract,  or  partakes  of  the  nature  of  a  contract,  will  not 
bear  the  test  of  examination."  And  again,  in  the  case  of  Barker  r. 
The  City  of  Kttsburg,  the  court  declare  it  as  the  law :  "  That  there 
is  no  contract,  express  or  implied,  for  the  permanence  of  a  salary,  is 
shown  by  the  constitutional  provision  for  the  permanence  of  the  sala- 
ries of  the  governor  and  judges  as  exceptions."  4  Barr,  Pa.  State  R. 
51.  We  consider  these  decisions  of  the  state  court  as  having  cor- 
rectly expounded  the  law  of  the  question  involved  in  the  case  before 
us,  as  being  concurrent  with  the  doctrines  heretofore  ruled  and  still 
approved  by  this  court,  —  concurrent,  too,  with  the  decision  of  the 
supreme  court  of  Pennsylvania  now  under  review,  which  decision  we 
hereby  adjudge,  and  order  to  be  affirmed. 

[  *419  ]  AT  Lean,  J.  In  this  case,  I  think  we  have  no  jurisdiction. 
There  was  no  contract  which  could  be  impaired,  within  the 
provision  of  the  constitution  of  the  United  States.  This  is  clearly 
shown  in  the  opinion  of  the  court.  In  such  a  case,  I  suppose  the 
proper  entry  would  be,  to  dismiss  the  writ  of  error.  By  the  affirm* 
ance  of  the  judgment  of  the  supreme  court  of  Pennsylvania,  we  take 
jurisdiction. 

The  Washington,  Alexandria,  and  Georgetown  Steam  Packet 
Company,  Plaintiffs  in  Error,  v.  Frbderigk  E.  Sickles,  and 
Truman  Cook. 

10  H.  419. 

Though  a  contract  provided  for  a  particular  mode  of  testing  the  amoant  of  fael  saved  by 
means  of  an  improvement  in  steam  machinery,  yet  having  given  evidence  of  that  test,  it 
was  competent  to  confirm  it  by  similar  experiments,  and  the  experience  of  others  on 
board  other  steamboats. 

A  special  contract  and  also  a  quantum  meruit  being  declared  on,  it  is  competent  for  the  de- 
fendant to  show  that  the  only  contract  made  was  special,  that  it  differed  essentially  from 
that  declared  on,  and  is  still  unexecuted;  such  evidence,  if  believed,  defeats  the  action  on 
both  counts. 

A  contract  to  use  a  patented  machine  during  the  continuance  of  the  patent,  and  to  pay 
therefor  a  fixed  proportion  of  the  value  of  fuel  saved  thereby,  will  not  supoort  an  acli  jq 
until  the  expiration  of  the  patent. 

The  case  is  stated  in  the  opinion  of  the  court 
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Lawrence^  for  the  plaintifis. 
Lee  and  Bradley^  contra. 

•  Grier,  J.,  delivered  the  opinion  of  the  conrt  [  •  437  ] 

Sickles  and  Cook,  plaintifTs  below,  filed  their  declaration 
in  assumpsit^  containing  two  counts. 

The  first  sets  forijh  a  parol  contract  made  with  William  Gunton, 
president  of  the  steamboat  company  and  general  agent  thereof,  in 
which  it  was  agreed  that  the  plaintiffs  should  construct  and  place  on 
board  the  steamboat  Columbia,  a  certain  machine  invented  by  Sickles, 
called  a  "cut-off,"  at  their  own  cost;  that  the  machine  should  be 
tried,  and,  if  it  was  found  to  produce  any  saving  of  fuel,  that  the 
cost  of  putting  it  in  operation,  not  exceeding  two  hundred  and  fifty 
dollars,  should  be  first  paid  out  of  the  savings  of  fuel  effected  by  the 
machine ;  that  the  machine  should  be  used  by  the  defendants  during 
the  continuance  of  the  patent,  if  the  boat  should  last  so  long ;  and 
after  paying  for  its  erection,  the  savings  caused  thereby  in  the  con« 
sumption  of  fuel  should  be  divided  between  the  plaintiffs  and  de- 
fendants in  the  proportion  of  one  fourth  to  defendants  and  three 
fourths  to  plaintiffs.  The  mode  of  ascertaining  the  amoimt  of  sav- 
ing is  specially  set  forth ;  and  the  plaintiffs  aver  that  they 
erected  their  cut-off  on  said  steamboat  at  the  *  cost  of  $242,  [  •438  ] 
on  the  9th  of  November,  1844,  and  that  it  was  afterwards 
ascertained  in  the  mode  agreed  upon,  that  the  saving  of  fuel  caused 
by  using  plaintiffs'  cut-off  exceeded  that  of  the  "throttie  cut-off," 
before  used  by  defendants,  by  34}^  per  cent ;  and  that  the  amount 
saved,  over  and  above  the  price  of  erection  when  this  suit  was 
brought,  was  $2,500.  For  the  amount  of  the  $242,  and  three  fourths 
of  the  latter  sum,  this  suit  is  brought 

There  is  a  second  count,  for  putting  the  machine  on  the  boat  at 
request  of  defendants,  with  a  quantum  meruit. 

On  the  trial  of  the  cause  below,  evidence  was  given  tending  to 
prove  the  special  contract  as  laid  in  the  first  count,  and  that  the  ex- 
periment to  test  the  value  had  been  made  in  the  manner  agreed  upon, 
with  the  result  as  stated  in  the  declaration.  The  plaintiffs  then 
offered  to  show  experiments  made  by  practical  engineers  on  other 
boats,  and  the  result  thereof  with  the  opinion  of  the  said  engineers 
as  to  the  value  of  their  cut-off  This  evidence  was  objected  to,  and 
its  admission  is  the  subject  of  the  first  bill  of  exceptions,  sealed  at 
request  of  defendants. 

The  objection  to  this  evidence  is,  that  the  mode  of  ascertaining  the 
value  of  plaintiffs'  cut-off  is  specially  stated  in  the  declaration,  and 
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no  other  could  be  resorted  to.  But  we  think  that,  even  if  there 
were  no  other  count  in  the  declaration  than  that  on  the  special  con- 
tract, this  objection  cannot  be  sustained.  The  plaintiffs  had  given 
in  evidence  the  experiment  made  in  pursuance  of  their  alleged 
agreement,  and  as  this  testimony  tended  only  to  corroborate  it,  and 
not  to  contradict  it,  or  enlarge  the  claim  of  the  plaintiffs  beyond  that 
ascertained  by  the  experiment  made  by  the  parties,  it  cannot  be  said 
to  be  irrelevant  or  incompetent ;  at  most,  it  cou^d  only  be  said  to  be 
Buperiinous.  But  assuming  that  it  was  irrelevant  on  the  £rst  count, 
it  is  clearly  not  so  as  regards  the  common  count  on  a  quantum  meruiL 
The  plaintiffs  had  an  undoubted  right  to  give  evidence  which  might 
enable  them  to  recover  on  the  latter  count,  in  case  the  defendants 
should  succeed  in  establishing  their  plea  of  non-assumpsit  as  to  the 
first.  In  this  view  of  the  case,  the  competency  and  relevancy  of  the 
testimony  cannot  be  doubted. 

To  support  the  issue  on  their  part,  the  defendants  then  called 
William  Gunton,  the  late  president  of  the  company,  who  wholly  de- 
nied that  he  made  such  a  contract  as  that  declared  on  by  plainti^ 
and  stated  that  plaintiffs  expressed  to  him  a  desire  to  bring  their 
"cut-off"  to  the  favorable  notice  of  the  government,  with  a  view  of 
introducing  it  on  board  the  national  steamships.  That  he  gave 
them  leave  to  erect  their  machine  on  the  boat  at  their  own  expense, 

and  agreed  that,  if  on  trial,  the  machine  should  be  approved 
[  •439  ]  by  the  defendants,  they  would  *  purchase  it,  on  terms  to  be 

afterwards  agreed  upon ;  but  if  not  approved,  or  the  terms 
of  purchase  offered  by  plaintiffs  should  be  such  as  defendants  would 
not  accept,  then  plaintifis  should  have  leave  to  take  off  their  machine 
at  their  own  expense.  That  afterwards,  when  the  plaintiffs'  terms 
were  asked,  they  said,  defendants  should  have  the  machine  on  the 
same  terms  as  the  steamboat  Augusta,  and  other  boats,  but  would 
not  then  or  at  any  other  time  state  definitely  what  those  terms  were, 
or  what  price  the  Augusta  had  given,  or  the  plaintiffs  would  be  will- 
ing to  take,  so  that  it  could  be  laid  before  the  company  for  their  ap- 
proval That  defendants  bad  never  refused  permission  to  plaintifl's  to 
take  away  the  machine  from  the  boat,  if  they  so  desired  to  do. 
Certain  letters  were  also  given  in  evidence,  the  contents  of  which  it 
is  not  necessary  to  state  in  order  to  understand  the  instructions  given 
to  the  jury  which  are  now  the  subject  of  exception. 

Four  several  bills  of  exception  have  been  taken  to  the  refusal  of 
the  court  to  give  four  items  of  instruction  to  the  jury.  Two  of 
these  only  are  relied  on  here.  The  first  may  be  briefly  stated  thus. 
That  if  the  jury  believed  the  testimony  of  William  Gunton,  and 
that  the  contract  between  the  parties  was  such  as  he  stated,  defend- 


DECEMBER  TERM,   1850.  443 


Steam  Packet  Company  v.  Siekles.    10  H. 


ants  were  entitled  to  a  verdict     This  instruction  was  refused  by  a 
divided  court. 

We  are  of  opinion  that  the  defendants  were  clearly  entitled  to 
have  this  instruction  given  to  the  jury,  as  the  testimony,  if  believed 
by  them,  fully  supported  the  defendants'  plea,  and  showed  that  the 
plaintiff  were  not  entitled  to  recover  on  either  count  in  their  declara- 
tion. They  could  not  recover  on  the  first  count,  for  this  testimony 
showed  that  there  was  no  such  contract  between  the  parties  as  that 
set  forth  in  it ;  nor  on  the  count  on  a  qtiantum'  meruit^  for  the  use 
of  the  machine,  for  that  would  be  a  repudiation  of  the  contract  as 
proved*  If  the  plcuntiiTs  put  their  machine  on  board  of  defendants^ 
boat  for  the  purpose  of  experiment,  on  an  agreement  that  defendants 
should  pay  for  it,  if  on  trial  they  approved  it,  and  were  willing  to 
give  the  price  asked,  otherwise  the  plaintiffs  should  have  leave  to 
take  it  away;  it  certainly  needs  no  argument  to  show,  that,  without 
stating  their  terms,  or  offering  to  fulfil  their  contract  by  a  sale  of  the 
machbie,  the  plaintiffs  cannot  repudiate  it  and  sue  for  the  use  of  the 
machine.     This  would  be  a  palpable  firaud  on  the  defendants. 

The  only  other  exception  urged  to  the  charge  of  the  court  below 
is  id  the  answer  given  by  the  court  to  the  fourth  instruction  prayed ; 
which  is  as  follows :  — 

<'  If,  firom  the  evidence,  the  jury  shall  find  that  William  Gunton, 
the  president  of  the  defendants'  company,  and  acting  as 
*  their  general  agent,  made  with  the  plaintiffs  the  contract  [  *440  ] 
set  out  in  the  first  count  of  the  said  declaration,  and  that 
the  plaintiffs,  under  the  said  contract,  put  the  said  machine  on  the 
defendants'  boat,  and  the  same  was  used  by  the  defendants  at  the 
time  and  times  mentioned  in  the  said  count,  and  that  the  same  was 
beneficial  to  the  defendants,  then  the  plaintiffs  are  entitled  to  recover 
on  the  said  first  count,  notwithstanding  the  jury  shall  find  that  the 
terms  of  the  said  contract  were  not  communicated  to  the  defendants, 
and  the  said  William  Gunton  reported  to  the  said  defendants  a  dif- 
ferent contract" 

We  find  no  fault  with  this  instruction,  so  far  as  it  states  the  liabil- 
ity of  defendants  for  the  acts  of  Gunton  as  their  general  agent, 
whether  he  reported  his  agreement  to  the  defendants  or  not  K  he 
was  their  general  agent,  and  had  power  to  make  such  contract,  his 
failure  to  communicate  it  to  bis  principals  cannot  affect  the  case. 
But  we  are  of  opinion,  that  the  court  erre4  in  stating  that  the 
plaintiffs  had  a  right  to  recover  on  their  special  count,  if  the  machine 
was  useful  to  the  defendants,  without  regarding  the  stipulations  of 
said  contract  as  laid  and  proved,  and  the  fact  that  the  plaintiffs  had 
refused  to  rescind  it,  and  had  expressed  their  determination  to  adhere 


Hi  SUPREME   COURT  OF  THE  UNITED  STATES. 

Steam  Packet  Company  v.  Sickles.    10  H. 

to  it,  and  **  to  bring  an  action  every  week  to  recover  the  amount  of 
saving  on  the  terms  of  the  contract." 

If  the  plaintiffs  had  complied  with  the  request  of  the  president  of 
the  company,  in  a  letter  addressed  to  them  on  the  14th  of  April, 
1841,  after  the  dispute  about  the  nature  of  the  contract  had  arisen, 
and  taken  their  cut-off  from  the  boat,  and  thus  put  an  end  to  the 
contract,  the  instructions  given  by  the  court  would  have  been  un- 
doubtedly correct.  But  as  the  record  shows  that  the  plaintiffs  have 
refused  to  annul  the  contract,  a  very  important  question  arises; 
whether  this  action  and  five  hundred  others,  which  the  plaintiffs 
have  expressed  their  determination  to  continue  to  institute,  can  be 
supported  on  this  one  contract.  By  the  contract  as  proved  and  de- 
clared on,  the  defendants,  after  the  machine  has  been  erected  on 
their  boat,  are  to  continue  to  use  it  <<  during  the  continuance  of  the 
patent,"  if  the  boat  should  last  so  long.  The  compensation  to  be 
paid  by  the  defendants  is  to  be  measured  by  the  amount  of  saving 
of  fuel  which  the  machine  shall  effect.  The  mode  of  ascertaining 
this  saving  is  pointed  out,  and  the  ratio  in  wliich  it  is  to  be  divided. 
The  first  ^250  saved  are  all  to  go  to  the  plaintiffs,  and  three  fourths  of 
aU  the  balance.  But  the  contract  is  wholly  silent  as  to  the  time  v^hen 
any  account  shall  be  rendered  or  payments  made.  The  defendants 
have  not  agreed  to  pay  by  the  trip,  or  settle  their  account  every  day, 

or  week,  or  year ;  or  at  the  end  of  27|  weeks,  the  time  for 
[  *  441  ]  which  this  suit  is  *  instituted.     The  agreement  on  the  part 

of  the  plaintiffs  is,  that  the  defendants  shall  use  their  map 
chine  for  a  certain  time,  in  consideration  of  which  defendants  are  to 
pay  a  certain  sum  of  money.  It  is  true  the  exact  sum  is  not  stated ; 
but  the  mode  of  rendering  it  certain  is  fully  set  forth.  It  is  one  en- 
tire contract,  which  cannot  be  divided  into  a  thousand,  as  the  plain- 
tiffs imagine.  If  the  defendants  had  agreed  to  pay  by  instalments 
at  the  end  of  every  week,  or  twenty-seven  weeks,  doubtless  the  plain- 
tiffs could  have  sustained  an  action  for  the  breach  of  each  promise, 
as  the  breaches  successively  occurred.  But  it  is  a  well-settled  prin- 
ciple of  law,  that,  ''  unless  there  be  some  express  stipulation  to  the 
•contrary,  whenever  an  entire  sum  is  to  be  paid  for  the  entire  work, 
^he  performance  or  service  is  a  condition  precedent ;  being  one  con- 
sideration, and  one  debt,  it  cannot  be  divided."  It  was  error,  there- 
fore, to  instruct  the  jury  that  the  plaintiffs  were  entitled  to  recover  on 
the  first  count,  if  th^eir  machine  was  used  by  the  defendants,  and 
was  beneficial  to  them,  without  regard  to  the  fact  of  the  rescission, 
or  continuance,  or  fulfilment,  of  the  contract  on  the  part  of  the  plain« 
tiffe. 

Whether,  if  there  had  been  a  count  in  the  declaration  for  the  ^24% 
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and  the  jury  bad  believed  tbat  tbe  defendants  had  agreed  to  pay  it 
as  soon  as  it  was  earned,  tbe  plaintiffs  might  not  recover  to  that 
amount,  or  whether  such  a  construction  could  be  put  on  the  contract 
as  proved,  are  questions  not  before  us,  and  on  which  we  therefore 
give  no  opinion. 

The  judgment  of  the  circuit  court  must,  therefore,  be  reversed. 


Thb  United   States,  Plaintiffs  in   Error,  v.  Jehiel  Brooks  and 

others.  Defendants. 

10  H.  442. 

A  rapplemental  article  to  a  treaty  of  cession  of  land,  with  a  tribe  of  Indians,  reciting  that 
a  certain  quantity  of  land  had  been  granted  by  the  tribe  to  certain  persons,  and  stipalating 
that  those  persons  should  have  their  right  to  the  said  land  resenred,  for  them  and  their 
heirs  and  assigns  forever,  to  be  laid  off  in  the  southeast  comer  of  the  lands  ceded,  gave  a 
fee-simple  to  the  persons  named,  and  their  grantee  has  a  perfect  title. 

-  Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana.     The  case  is  stated  in  the  opinion  of  the  court 

Crittenden^  (attorney-general,)  for  the  plaintiffs. 
Walker^  contra. 

•  Wayne,  X,  delivered  the  opinion  of  the  court.  [  *  445  ] 
This  is  another  chapter  in  our  dealings  with  Indians,  and 

it  illustrates  our  character  and  theirs  in  such  transactions.  The  case 
will  be  better  understood  from  its  history  than  by  the  discussion  of 
points  which  it  suggests.  After  the  narrative,  our  conclusion  will  be 
brief. 

•  The  case  is  brought  up  by  writ  of  error  from  the  circuit  [  *  446  ] 
court  of  the  United  States  for  the  district  of  Louisiana. 

It  was  a  petition  filed  by  the  United  States  in  consequence  of  the 
passage  of  the  following  joint  resolution  of  both  houses  of  congress, 
on  the  30th  of  August,  1842  :  — 

^  Resolved^  &;c..  That  the  district  attorney  of  the  United  States 
for  the  western  district  of  Louisiana  be  and  is  hereby  directed  to  in- 
stitute such  legal  proceedings  in  the  proper  court  as  may  be  necessary 
to  vindicate  the  right  of  the  United  States  to  Rush  Island,  which  is 
alleged  to  have  been  improperly  induded  in  the  limits  of  the  lands 
ceded  by  the  Caddo  Indians  to  the  United  States,  by  the  treaty  of 
the  1st  July,  1836,*  and  reserved  by  said  treaty  in  favor  of  certain 
persons  by  the  name  of  Grappe."    5  Stats,  at  Large,  584. 

1  7  Stats,  at  Large,  470. 

VOL.  XVIII.  38 
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The  facts  in  the  case  were  these  :  — 

On  the  28th  of  January,  1835,  the  President  of  the  United  States 
received  the  following  letter  from  the  Caddo  Indians :  — 

"  To  his  Excellency  the  President  of  the  United  States. 

<<  The  memorial  of  the  undersigned,  chiefs  and  head  men  of  the 

Caddo  nation  of  Indians,  humbly  represents :  — 

"  That  they  are  now  the  same  nation  of  people  they  were,  and 
inhabit  the  same  country  and  villages  they  did  when  first  invited  to 
hold  council  with  their  new  brothers,  the  Americans,  thirty  years 
(sixty  Caddo  years)  ago ;  and  our  traditions  inform  us  that  our  vil- 
lages have  been  established  where  they  now  stand  ever  since  the  first 
Caddo  was  created,  before  the  Americans  owned  Louisiana*  The 
French,  and  afterwards  the  Spaniards,  always  treated  us  as  Mends 
and  brothers.  No  white  man  ever  settled  on  our  lands,  and  we  were 
assured  they  never  should.  We  were  told  the  same  things  by  the 
Americans  in  our  first  council  at  Natchitoches,  and  that  we  could  not 
sell  our  lands  to  anybody  but  our  great  father  the  President.  Our 
last  two  agents.  Captain  Grey  and  Colonel  Brooks,  have  driven  a 
great  many  bad  white  people  off  from  our  lands ;  but  now  our  last- 
named  agent  tells  us  that  he  is  no  longer  our  agent,  and  that  we  no 
longer  have  a  gunsmith  or  blacksmith,  and  says  he  does  not  know 
what  will  be  done  with  us  or  for  us. 

"  This  heavy  news  has  put  us  in  great  trouble.  We  have  held  a 
great  council,  and  finally  come  to  the  sorrowful  resolution  of  oSeting 
all  our  lands  to  you,  which  lie  within  the  boundary  of  the  United 
States,  for  sale,  at  such  price  as  we  can  agree  on  in  council  one  with 
the  other.  These  lands  are  bounded  on  one  side  by  the  Red  Biver, 
on  another  side  by  Bayou  Pascagoula,  Bayou  and  Lake  Wallace,  and 

the  Bayou  Cypress,  and  on  the  other  side  by  Texas. 
[  •  447  ]  •  "  We  have  never  consented  to  any  reservation  but  one, 
to  be  taken  out  of  these  lands,  and  that  was  made  a  great 
many  years  ago.  The  Caddo  nation  then  gave  to  iheii  greatest  and 
best  friend,  called  by  them  Touline,  but  known  to  all  the  white  peo- 
ple by  the  name  of  Franqois  Grappe,  and  to  his  three  sons  then  born, 
one  league  of  land  each,  which  was  to  be  laid  off,  commencing  at 
the  lowest  corner  of  our  lands  on  tiie  Red  River,  (as  above  described,) 
and  running  up  the  river  four  leagues,  and  one  league  from  that  line 
back,  so  as  to  make  four  leagues  of  land.  We  went  with  our  friend 
and  brother  Touline  (otherwise  Grappe)  before  the  Spanish  authority, 
and  saw  it  put  down  in  writing,  and  gave  our  consent  in  writing,  and 
the  Spanish  authority  ratified  our  gift  in  writing.  But,  before  the 
Americans  came,  our  brother's  house  was  burned,  and  the  wiitingB 
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we  have  mentioned  were  consumed  in  it.  Tonline  (otherwise 
Grappe)  was  a  half-blood  Caddo;  his  father  was  a  Frenchman,  and 
bad  done  good  things  for  his  son  when  a  boy.  When  he  grew  to  be 
a  man,  he  retnmed  among  us,  and  continued  near  to  ns  till  he  died. 
He  was  always  our  greatest  counsellor  for  good.  He  was  our  French, 
Spanish,  and  American  interpreter  for  a  great  many  years.  Our 
brother  now  is  dead,  tut  his  sons  live. 

"  We,  therefore,  the  chiefs  and  head  men  of  the  Caddo  nation, 
pray  that  the  United  States  will  guarantee  to  the  sons  now  living  of 
our  good  brother,  deceased,  Touline,  (otherwise  Grappe,)  the  whole 
of  our  original  gift — four  leagues  to  him  and  to  them;  and  your 
memoriaHste  further  pray  that  your  exceUency  wiU  take  speedy 
measures  to  treat  with  us  for  the  purchase  of  the  residue  of  our  lands, 
as  above  described,  so  that  we  may  obtain  some  relief  from  our 
pressing  necessities ;  and  your  memorialists,  as  in  duty  bound,  will 
ever  pray,"  &c. 

This  letter  was  signed  by  twenty-four  chiefs. 
Upon  the  back  of  this  memorial  the  President  made  the  following 
indorsement:  — 

"  The  President  incloses  to  the  secretary  of  war  the  memorial  of 
the  Caddo  chiefs,  for  his  consideration,  whether  it  will  not  be  proper 
to  appoint  a  commissioner  to  obtain  a  complete  cession  of  their  lands 
to  the  United  States.  There  will  be  about  half  a  million  of  acres,  it 
is  supposed.  Care  must  be  taken  in  the  instructions  that  no  reserva- 
tions shall  be  made  in  the  treaty ;  and  if  the  request  [for  one  of  their 
friends]  in  the  memorial  be  adopted  at  all,  it  must  be  in  a  schedule, 
which  may  be  confirmed  or  rejected  by  the  senate,  without  injury  to 
the  treaty.'* 

<'  Jmuary  28, 1835. 

• "  P.  8.  Will  it  not  be  well  to  ask  an  appropriation  to  [  *  448  ] 
cover  this  expense  ?  .  A.  J.** 

On  the  30th  of  May,  1835,  Jehiel  .Brooks,  the  Indian  agent,  com- 
menced a  negotiation  with  the  Caddo  Indians  for  the  cession  of  Hieir 
land,  which  continued  until  the  1st  of  July,  when  the  following  treaty 
was  made,  which  was  ratified  by  the  senate  on  the  26tb  of  January, 
1836,  and  proclaimed  by  the  President  on  the  2d  of  February,  1836. 

"  Andrew  Jackson,  President  of  the  United  States  of  America,  to  all 
and  singular  to  whom  these  presents  shall  come,  greeting : 

"  Whereas,  a  treaty  was  made  at  the  agency-house  in  the  Caddo 
nation  and  State  of  Louisiana,  on  the  1st  day  of  July,  1835,  between 
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the  United  States,  by  their  commissioner,  Jehiel  Brooks,  and  the 
chiefs,  head  men,  and  warriors  of  the  Caddo  nation  of  Indians ;  and 
whereas,  certain  supplementary  articles  ^  were  added  thereto,  at  the 
same  time  and  place;  which  treaty  and  articles  supplementary  thereto 
are  in  the  words  following,  to  wit:  — 

^  Articles  of  a  treaty  made  at  the  agency-house  in  the  Caddo  na- 
tion and  State  of  Louisiana,  on  the  1st  day  of  July,  in  the  year 
of  our  Lord  1835,  between  Jehiel  Brooks,  commissioner  on  the 
part  of  the  United  States,  and  the  chiefs,  head  men,  and  warriors 
of  the  Caddo  nation  of  Indians. 

''  Article  1.  The  chiefs,  head-  men,  and  warriors  of  the  said  na- 
tion agree  to  cede  and  relinquish  to  the  United  States,  all  their  land 
contained  in  the  following  boundaries,  to  wit :  — 

'^  Bounded  on  the  west  by  the  north  and  south  line  which  separates 
the  said  United  States  from  the  republic  of  Mexico,  between  the  Sa- 
bine and  Red  rivers,  wheresoever  the  same  shall  be  defined  and  ac- 
knowledged to  be  by  the  two  governments ;  on  the  north  and  east  by 
the  Red  River,  from  the  point  where  the  said  north  and  south  boun- 
dary line  shall  intersect  the  Red  River,  whether  it  be  in  the  territory 
of  Arkansas  or  the  State  of  Louisiana,  following  the  meanders  of 
the  said  river  down  to  the  junction  with  the  Pascagoula  Bayou ;  on 
the  south  by  the  said  Pascagoula  Bayou  to  its  junction  with  the  Bayou 
Pierre;  by  said  bayou  to  its  junction  with  Bayou  Wallace;  by  said 
bayou  and  Lake  Wallace  to  the  mouth  of  the  Cypress  Bayou; 
thence  up  said  bayou  to  the  point  of  its  intersection  with  the  first- 
mentioned  north  and  south  line,  following  the  said  watercourses ;  but 
if  the  said  Cypress  Bayou  be  not  clearly  definable  so  faa, 
[  *  449  ]  then  from  a  point  which  shall  be  definable  *  by  a  line  due 
west,  till  it  intersects  the  said  first-mentioned  north  and 
south  boundary  line,  be  the  contents  of  land  within  said  boundaries 
more  or  less. 

'^  Article  2.  The  said  chiefs,  head  men,  and  warriors  of  the  said 
nation  do  voluntarily  relinquish  their  possession  to  the  territory  of 
land  aforesaid,  and  promise  to  move,  at  their  own  expense,  out  of  the 
boundaries  of  the  United  States,  and  the  territories  belonging  and 
appertaining  thereto,  within  the  period  of  one  year  firom  and  after 
the  signing  of  this  treaty,  and  never  more  return  to  live,  settie,  or  estab- 
lish themselves  as  a  nation,  tribe,  or  community  of  people  within  the 
same. 

^<  Article  3.     In  consideration  of  the  aforesaid  cession,  relinquisb- 
ment,  and  removal,  it  is  agreed  that  the  said  United  States  shaD 

i  7  Stats,  at  Large,  472. 
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pay  to  the  said  nation  of  Caddo  Indians  the  sums  in  goods,  horses, 
and  money  hereinafter  mentioned,  to  wit:  Thirty  thousand  dollars  to 
be  paid  in  goods  and  horses,  as  agreed  upon,  to  be  delivered  on  the 
signing  of  this  treaty ;  ten  thousand  dollars  in  money,  to  be  paid 
within  one  year  from  the  1st  day  of  September  next ;  ten  thousand 
dollars  per  annum  in  money,  for  the  four  years  next  following,  so  as 
to  make  the  whole  sum  paid  and  payable  eighty  thousand  dollars. 

"  Article  4.  It  is  further  agreed,  that  the  said  Caddo  nation  of  In- 
dians shall  have  authority  to  appoint  an  agent  or  attorney  in  fact, 
resident  within  the  United  States,  for  the  purpose  of  teceiving  for  them, 
from  the  said  United  States,  all  of  the  annuities  stated  in  this  treaty, 
as  the  same  shall  become  due ;  to  be  paid  to  their  said  agent  or  at- 
torney in  fact,  at  such  place  or  places  within  the  said  United  States 
as  shall  be  agreed  on  between  him  and  the  proper  officer  of  the  gov- 
ernment of  the  United  States. 

'^  Article  5.  This  treaty,  after  the  same  shall  hav^  been  ratified  and 
confirmed  by  the  President  and  Senate  of  the  United  States,  shall  be 
binding  on  the  contracting  parties. 

"  In  testimony  whereof  the  said  Jehiel  Brooks,  commissioner  as 
aforesaid,  and  the  chiefs,  head  men,  and  warriors  of  the  said  nation 
of  Indians,  have  hereunto  set  their  hands  and  affixed  their  seals  at 
the>  place,  and  on  the  day  and  year  above  written. 

(Signed,)  J.  Brooks." 

The  chiefs,  head  men,  and  warriors  who  signed  this  treaty,  were 
twenty-five  in  number,  and  it  purported  to  be  executed  in  pres- 
ence of 

^  T.  J.  Harrison,  Capt.  3d  Regt.  Inf.  commanding  detachment 

J.  BoNNELL,  1st  Lieut  3d  Regt  U.  S.  Infantry. 

G.  P.  Frile,  Brevet  2d  Lieut  3d  Regt  U.  S.  Infantry. 

D.  M.  Heard,  M.  D.,  Acting  Assistant  Surgeon,  U.  S.  A.  [  *  450  ] 

Isaac  C.  Williamson. 

Henrt  Queen. 

John  W.  Edwards,  Interpreter." 

<^  Agreeably  to  the  stipulations  in  the  third  article  of  the  treaty, 
there  have  been  purchased,  at  the  request  of  the  Caddo  Indians,  and 
delivered  to  them,  goods  and  horses  to  the  amount  of  thirty  thousand 
dollars.  As  evidence  of  the  purchase  and  delivery  as  aforesaid,  under 
the  direction  of  the  commissioner,  and  that  the  whole  of  the  same 
have  been  received  by  the  said  Indians,  the  said  commissioner,  Jehiel 
Brooks,  and  the  undersigned,  chiefs  and  head  men  of  the  whole  Cad- 
do nation  of  Indians,  have  set  their  hands  and  affixed  their  seals  the 
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third  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  han* 
dred  and  thirty-fiye. 


(Signed,) 


J.  Brooks. 
his  ^  mark,  [seaL] 


his  ^  mark, 
his  M  mark, 


seal.] 
seal.] 


his  H  mark,  [seal.] 
his  H  mark, 
his  H  mark, 
his  H  mark,  [seaL] 


seaL 
seal. 


Tarshar, 

Tsauninot, 

Batiownhown, 

Oat, 

Ossinse, 

Tiohtow, 

Chowawanow, 
^  In  presence  of 

Lark  IN  Edwards. 

Henry  Queen. 

John  W.  Edwards,  Interpreter* 

James  Finnerty. 

Supplement. 

^  Articles  supplementary  to  the  treaty  made  at  the  agency-house,  in 
the  Caddo  nation  and  State  of  Louisiana,  on  the  1st  day  of  July, 
1835,  between  Jehiel  Brooks,  commissioner  on  the  part  of  the  Uni- 
ted States,  and  the  chiefs,  head  men,  and  warriors  of  the  Caddo 
nation  of  Indians,  concluded  at  the  same  place,  and  on  the  same 
day,  between  the  said  commissioner  on  the  part  of  the  United 
States,  and  the  chiefs,  head  men,  and  warriors  of  the  said  nation 
of  Indians,  to  wit :  — 

^  Whereas  the  said  nation  of  Indians  did,  in  the  year  1801,  give 
to  one  Francois  Grappe,  and  to  his  three  sons,  then  bom  and  still  liv- 
ing, named  Jacques,  Dominique,  and  Balthazar,  for  reasons  stated  at 
the  time,  and  repeated  in  a  memorial  which  the  said  nation  addressed 
to  the  president  of  the  United  States  in  the  month  of  Jan- 
[  *451  ]  uary  last,  one  league  of  land  to  each,  in  *  accordance  with 
the  Spanish  custom  of  granting  land  to  individuals.  That 
the  chiefs  and  head  men,  with  the  knowledge  and  approbation  of  the 
whole  Caddo  people,  did  go  with  the  said  Francois  Grappe,  accom- 
panied by  a  number  of  white  men,  who  were  invited  by  the  said 
chiefs  and  head  men  to  be  present  as  witnesses,  before  the  Spanish 
authority  at  Natchitoches,  and  then  and  there  did  declare  their  wishes 
touching  the  said  donation  of  land  to  the  said  Grappe  and  his  three 
sons,  and  did  request  the  same  to  be  written  out  in  form,  and  ratified 
and  confirmed  by  the  proper  authorities  agreeably  to  law. 

*'  And  whereas  Larkin  Edwards  has  resided  for  many  years,  to  the 
present  time,  in  the  Caddo  nation,  was  a  long  time  their  true  and 
&ithful  interpreter,  and,  though  poor,  he  has  never  sent  the  red  man 
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away  from  his  door  hnngry  ;  he  is  now  old,  and  unable  to  support 
himself  by  manual  labor,  and,  since  his  employment  as  their  inter- 
preter has  ceased,  possesses  no  adequate  means  by  which  to  live : 
Now  therefore, — 

^  Article  1.  It  is  agreed,  that  the  legal  representatives  of  the  said 
Francois  Grappe,  deceased,  and  his  three  sons,  Jacques,  Dominique, 
and  Balthazar  Grappe,  shall  have  their  right  to  the  said  four  leagues 
of  land  reserved  for  them,  and  their  heirs  and  assigns,  forever.  '  The 
said  lands  to  be  taken  out  of  the  lands  ceded  to  the  United  States 
by  the  said  Caddo  nation  of  Indians,  as  expressed  in  the  treaty  to 
which  these  articles  are  supplementary.  And  the  said  four  leagues 
of  land  shall  be  laid  off  in  one  body  in  the  southeast  corner  of  their 
lands  ceded  as  aforesaid,  and  bounded  by  the  Red  River  four  leagues, 
and  by  the  Pascagoula  Bayou  one  league,  running  back  for  quantity 
from  each,  so  as  to  contain  four  square  leagues  of  land,  in  conform- 
ity with  the  boundaries  established  and  expressed  in  the  original  deed 
of  gift  made  by  the  said  Caddo  nation  of  Indians  to  the  said  Francois 
Grappe  and  his  three  sons,  Jacques,  Dominique,  and  Balthazar 
Ghrappe. 

*^  Article  2.  And  it  is  further  agreed,  that  there  shall  be  reserved 
to  Larkin  Edwards,  his  heirs  and  assigns,  forever,  one  section  of 
land ;  to  be  reserved  out  of  the  lands  ceded  to  the  United  States  by 
the  said  nation  of  Indians,  as  expressed  in  the  treaty  to  which  this 
article  is  supplementary,  in  any  part  thereof  not  otherwise  appropri- 
ated by  the  provisions  contained  in  these  supplementary  articles. 

^^  Article  3.  These  supplementary  articles,  or  either  of  them,  after 
the  same  shall  have  been  ratified  and  confirmed  by  the  President  and 
senate  of  the  United  States,  shall  be  binding  on  the  contracting  par- 
ties, otherwise  to  be  void  and  of  no  effect  upon  the  validity  of  the 
original  treaty  to  which  they  are  supplementary. 

*  ^  In  testimony  whereof,  the  said  Jehiel  Brooks,  commis-  [  *  452  ] 
sioner  as  aforesaid,  and  the  chiefs,  head  men,  and  warriors, 
of  the  said  nation  of  Indians,  have  hereunto  set  their  hands  and  af- 
fixed their  seals,  at  the  place  and  on  the  day  and  year  above  written. 

J.  Brooks." 

(Signed  by  the  same  chiefs  and  attested  by  the  same  witnesses.) 

^  Now,  therefore,  be  it  known  that  I,  Andrew  Jackson,  President  of 
the  United  States  of  America,  having  seen  and  considered  the  said 
treaty,  do,  by  and  with  the  advice  and  consent  of  the  senate,  as  ex- 
pressed in  their  resolution  of  the  26th  of  January,  1836,  accept,  rati- 
fy, and  confirm  the  same,  and  every  clause  and  articde  thereof. 

^  In  testimony  whereof  I  have  caused  the  seal  of  the  United 
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States  to  be  hereunto  affixed,  having  signed  the  same  with  my  hand 
"  Done  at  the  city  of  Washington,  this  3d  day  of  February,  in  the 
year  1836,  and  of  the  independence  of  the  United  States  the 
[l.  s.]  sixtieth.  Andrew  Jackson. 

**  By  the  President : 

John  Forsyth,  Secretary  of  State." 

At  the  ensuing  eeasion  of  congress,  memorials  were  presented  by 
some  of  the  persons  who  claimed  land  situated  upon  Rush  Island, 
which  was  included  within  the  boundaries  of  th&  above  cession ;  and 
a  correspondence  was  exhibited  between  Bice  Grarland,  one  of  the 
members  of  congress  from  Louisiana,  and  Lewis  Cass,  then  secretary 
of  war.  These  circumstances  are  mentioned  here,  because  they  are 
referred  to  in  the  bills  of  exceptions.  The  memorialists  alleged  that 
Bush  Island  had  never  belonged  to  the  Caddo  Indians,  and  was  fraud- 
ulently included  in  the  treaty.  On  the  30th  of  December,  1836,  a 
committee  of  the  house  of  representatives  reported  that  the  title  to 
the  reservation  did  not  pass  to  the  Grappes. 

On  the  18th  of  January,  1837,  Jehiel  Brooks,  the  commissioner, 
obtained  deeds  from  the  devisees  of  Grappe,  he  having  devised  all 
his  property  to  his  children,  by  a  will  duly  executed  and  recorded. 
These  deeds  conveyed  all  the  land  included  within  the  reservation. 

On  the  19th  of  September,  1837,  the  following  memorial  was  pre- 
sented to  the  senate  of  the  United  States.  It  was  signed  by  twenty- 
one  chiefs,  many  of  whom  were  parties  to  the  treaty. 

[  '^  453  ]   •"To  the  Honorable  the  Senate  of  the  United  States :  — 

'^  The  undersigned,  chiefs,  head  men,  and  warriors  of  the 
Caddo  tribe  of  Indians  would  most  respectfully  represent  unto  your 
honorable  body,  that  they  have,  this  19th  day  of  September,  1837, 
heard  the  trealy  read  and  interpreted  to  them  by  a  white  man  who 
understands  and  speaks  their  language  well,  by  which  treaty,  (con* 
eluded  between  Jehiel  Brooks,  the  Indian  agent,  on  the  one  part, 
and  the  chiefs,  head  men,  and  warriors  of  the  Caddo  Indians  on  the 
other  part,)  the  said  chiefs,  head  men,  and  warriors,  sold  to  the 
United  States  their  land ;  that  they  discover  that  the  bounds  and 
limits  of  the  treaty  are  not  such  as  they  understood  at  the  time  of 
the  treaty;  that  they  contain  lands  that  the  Indians  never  claimed, 
and  never  sold,  which  land  the  Indians  believed  belonged  to  the 
United  States,  or  to  the  French  or  Spanish ;  that  the  land  sold  by 
them  to  the  United  States  is  contained  within  the  following  bounds, 
to  wit :  Bounded  on  the  west  by  the  north  and  south  line  which 
separates  the  United  States  and  Mexico  between  the  Sabine  and 
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Bed  rivers,  wheresoever  the  same  shall  be  defined  and  acknowledged 
to  be  by  the  two  governments ;  on  the  north  and  east  by  the  Bed 
Biver,  from  the  point  where  the  said  north  and  south  boundary  line 
shall  intersect  said  Bed  River,  following  the  western  waters  of  said 
river  down  to  where  the  Bayou  Cypress  empties  into  the  same; 
thence  up  Bayou  Cypress  following  the  meanders  of  the  stream,  to 
the  western  boundary  line ;  that  the  said  Indians  never  claimed  any 
of  the  low  lands  between  the  Bayou  Pierre  (the  western  channel  of 
Bed  Biver)  and  the  main  Bed  Biver,  which  is  the  eastern  channel ; 
that  they  know  that  the  land  between  the  Bayou  Pierre  and  the 
main  channel  of  Bed  Biver  has,  for  a  long  time,  been  exclusively 
settled  and  claimed  by  the  white  people ;  that  the  Indians  did  not 
claim  said  land,  and  never  requested  the  Indian  agent  to  remove 
them ;  and  further,  that  they,  the  said  chiefs,  head  men,  and  war- 
riors of  the  said  Caddo  Indians,  never  made  any  reserve  to  any  per- 
son in  the  treaty  aforesaid,  except  to  Mr.  Larkin  Edwards,  an  old 
white  man  that  lived  among  them  a  long  time ;  that  Mr.  Brooks, 
the  Indian  agent,  told  them  that  they  could  give  Larkin  Edwards  a 
small  piece  of  land  if  they  wished  to  do  so ;  that  they  then  told 
Mr.  Edwards  that  they  would  give  him  a  small  piece  of  land  any- 
where he  wanted  it  in  their  lands.  The  said  chiefs,  head  men,  and 
warriors  would  further  represent  unto  your  honorable  body,  that 
Jehiel  Brooks  told  one  of  the  chiefs  that  one  Jacques  Grappe  re- 
quested him  to  ask  the  Indians  for  a  piece  of  land  on  Bed  Biver,  in 
the  bottom  and  on  the  east  side  of  the  Bayou  Pierre,  (the  western 
water  of  Bed  Biver ;)  that  the  said  chief  told  Mr.  Brooks 
that  *it  was  not  their  land,  and  Mr.  Brooks  told  him  that  it  [  *454  ] 
was  their  land  The  chief  then  told  Mr.  Brooks,  that,  if  it 
was  their  land,  he  was  willing  to  give  Jacques  Grappe  a  little  piece ; 
but  that  they  never  made  any  reserve  to  Francois  Grappe,  or  any  of 
his  heirs  or  representatives,  by  the  treaty,  within  the  limits  of  land 
they  claimed  or  sold  to  the  United  States. 

^  In  witness  of  the  truth  of  the  above  statement  the  said  chiefs, 
head  men,  and  warriors  have  hereunto  set  their  hands,  the  day  of  the 
date  above." 

On  the  22d  of  May,  1838,  a  committee  of  the  senate  reported 
that  Bush  Island  never  belonged  to  the  Caddo  Indians,  and  recom- 
mended a  confirmation  of  the  titles  of  certain  settlers  who  were  liv- 
ing on  it  anterior  to  the  treaty  between  the  United  States  and 
Caddoes. 

In  1840,  memorials  were  again  presented  to  congress  by  these 
last-mentioned  settlers,  and  much  testimony  was  taken  by  the  author- 
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ity  of  Mr.  Bell,  chairman  of  the  committee  to  whom  the  memorials 
were  referred. 

In  April,  1842,  a  committee  of  the  house  of  representatives  re- 
ported in  favor  of  confirming  the  titles  of  these  settlers,  and  on  the 
6th  of  July,  1842,  an  act  of  congress  was  passed  confirming  them. 
5  Stats,  at  Large,  491. 

On  the  30th  of  August,  1842,  the  joint  resolution  was  passed 
which  is  set  forth  in  the  commencement  of  this  statement. 

On  the  24th  of  February,  1846,  S.  W.  Downs,  the  district  attor- 
ney of  the  United  States,  filed  a  petition  in  the  circuit  court  of  the 
United  States  for  the  district  of  Louisiana  against  the  parties  named 
in  this  report,  alleging  that  they  had  unlawfully  and  firaudulently 
taken  possession  of  the  land  therein  described.  The  claim  of  the 
United  States  is  thus  set  forth  in  the  petition :  — 

^^  Petitioners  allege,  that  they  are  the  true  and  lawful  owners  of 
the  above-described  land  and  premises,  and  that  the  pretended  claim 
of  the  said  possessors  is  illegal.  Invalid,  and  fraudulent ;  that  by  the 
treaty  of  cession  of  the  province  of  Louisiana  by  the  French  republic 
to  the  United  States  of  America,  and  by  the  treaty  between  Spain 
and  the  United  States  of  America,  in  1819/  the  United  States  suc- 
ceeded to  all  the  rights  of  France  and  Spain,  as  they  then  were  in 
and  over  said  province,  including  all  lands  which  were  not  private 
property,  and  that  the  aforesaid  tract  of  land,  ever  since  the  said 
treaties,  remained  vested  in  the  said  plaintiffs,  who  are  now  the  true 
and  legal  owners  of  the  same ;  that  plaintifis  have  suffered  damage 
to  the  amount  of  $20,000,  by  the  disturbance  and  occupation  of  said 
land  by  said  possessors." 

On  the  18th  of  March,  1846,  Brooks  answered  the  peti- 
[  *  455  ]  tion.  *  He  set  forth  the  treaty,  its  ratification  and  procla- 
mation ;  alleged  that  the  heirs  of  Grrappe  acquired  a  perfect 
title  under  the  reservation  which  he  had  since  purchased,  and  that, 
under  the  joint  resolution  of  congress,  the  district  attorney  of  the 
United  States  was  not  authorized  to  allege  fraud  against  him  as 
commissioner ;  that  he  had  sold  and  delivered  sundry  parts  of  the 
land  to  other  persons,  who  were  also  defendants. 

On  the  13th  of  April,  1846,  the  district  attorney  of  the  United 
States  filed  the  following  notice  to  the  defendants,  of  certain  evi- 
dence which  he  proposed  to  offer  upon  the  trial  of  the  cause. 

''  United  States  v.  Jehibl  Brooks  et  al. 

^  The  defendants  in  the  above-entitled  cause  will  take  notice  that 
the  plaintijffs  will  offer,  as  evidence  on  the  trial  of  this  cause,  so  much 
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of  report  1035,  of  the  house  of  representatives  of  the  United  States 
of  the  27th  congress,  second  session,  as  is  hereafter  mentioned,  to 
wit :  The  various  reports  of  the  committees  embraced  in  this  report, 
and  the  following  depositions,  that  of  Lewis  Naville  Rembin,  Charles 
Rembin,  Thomas  Wallace,  Jacob  Irwin,  Joseph  Valentine,  Sylvester 
Poissot,  Cesair  Lafitee,  John  Joseph  Le  Bars,  Michel  Lattier,  Fran- 
cis Lattier,  Pierre  Rublo,  Manuel  Lafitte,  D.  M.  Heard,  Athanase 
Poissot,  and  all  the  depositions  which  were  taken  on  the  part  of  the 
United  States  embraced  in  this  report  aforesaid ;  also,  plaintiffs  will 
offer  in  evidence  the  same  depositions,  embraced  in  a  similar  report 
and  admitted  by  consent  of  parties  in  a  suit  between  Jehiel  Brooks 
V.  Samuel  Norris,  in  the  district  court  of  the  parish  of  Caddo,  in  said 
State,  said  Norris  holding  title  under  the  United  States,  on  Rush 
Island,  in  which  the  same  issues  were  made  as  in  this  suit  and  said 
Brooks,  plaintiff  in  that  suit  and  defendant  in  this.  Defendants  are 
hereby  notified  to  make  objection,  if  any  they  have,  on  Friday  the 
17th  instant,  why  the  testimony  aforesaid  should  not  be  admitted  on 
the  trial  of  this  cause ;  said  reports  and  depositions  are  herewith 
filed  for  reference,"  &c. 

On  the  28th  of  April,  1846,  the  court  overruled  so  much  of  the 
above  motion  as  proposed  to  introduce,  as  evidence,  the  report  made 
by  a  committee  of  congress,  and  disposed  of  the  remaining  part  of 
the  motion,  namely,  that  part  of  it  which  proposed  to  introduce  cer^ 
tain  testimony,  by  the  following  order,  applicable  to  that  part  of  the 
motion:-— 

^  United  States  v.  Jehiel  Brooks. 
'^  United  States  circuit  court,  district  of  Louisiana. 

<<  Be  it  remembered,  that  on  the  13th  of  April,  1846,  a 
rule  *  was  taken  in  this  cause  by  the  plaintiffs,  calling  on  [  *  456  ] 
the  defendants  to  show  cause,  on  the  17th  of  the  same 
month,  why  the  depositions  of  certain  witnesses,  named  in  said  rule, 
and  taken  as  therein  stated,  should  not  be  read  in  evidence  in  this 
cause,  when  the  same  shall  come  on  to  be  tried,  as  appears  in  said 
node,  which  is  hereunto  annexed,  and  made  a  part  of  this  bill  of  ex- 
ceptions ;  and  on  the  said  17th  of  April,  1846,  Jehiel  Brooks,  by  his 
counsel,  Thomas  H.  Lewis,  appeared  and  showed  cause  against  the 
said  rule,  and  contended  that  the  said  rule  ought  to  be  dismissed 
and  discharged  on  the  following  grounds :  — 

^  1.  The  court  cannot  entertain  this  rule  at  the  present  stage  of 
the  suit,  because  the  only  law  authorizing  such  a  rule  is  an  act  of 
the  legislature  of  the  State  of  Louisiana,  entitled,  *  An  act  to  amend 
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the  Code  of  Practice,'  approved  March  20, 1839,  see  acts  1839,  page 
168,  section  17,  and  said  act  does  not  apply  to  the  present  case,  bat 
is  only  applicable  to  depositions  taken  under  commissions  issued  by 
the  court,  and  in  the  suit  in  which  such  depositions  are  offered  as 
evidence. 

^^  3.  The  court  cannot  be  called  upon  to  decide  upon  the  admissi- 
bility of  any  evidence  in  a  cause  before  the  same  shall  come  on  for 
trial,  except  in  the  case  pointed  out  in  said  act  of  20th  March,  1839, 
and  these  depositions  do  not  fall  within  the  exception  provided  for 
by  that  act. 

<<  3.  These  depositions  were  not  taken  iu  any  action  or  suit  pend- 
ing before  any  judicial  tribunal,  or  by  authority  of  any  tribunal  hav- 
ing power  to  decide  upon  title  to  property,  or  to  bind  parties  litigant 
by  its  decisions. 

'^  4.  There  is  no  evidence  before  the  court  of  any  such  suit  as  that 
of  Jehiel  Brooks  v.  Samuel  Norris,  or  that  these  depositions  were 
read  in  evidence,  by  consent  or  otherwise,  on  the  trial,  of  such  suit, 
and  these  facts  are  not  admitted. 

^<5.  K  such  a  suit  as  Brooks  v.  Norris  did  exist,  and  if  said  depo- 
sitions were  read  in  evidence  on  the  trial  thereof,  still,  they  are  not 
admissible  in  this  cause,  because  the  parties  to  this  suit  are  not  the 
same  as  the  parties  to  that  of  Brooks  v,  Norris. 

^'  Which  grounds  of  objection  being  sustained  by  the  court,  the 
counsel  for  plaintiffs  tendered  this  bill  of  exceptions,  which  was 
signed  and  sealed. 

Signed,  Theo.  H.  Mc  Caleb,  U.  &  Jttdge.^^ 

On  the  7th  of  April,  1847,  the  district  attorney  of  the  United 
States,  Thomas  J.  Dmrant,  filed  a  petition  that  the  case  might  be 
tried  by  a  jury. 

In  the  early  part  of  the  year  1848,  the  defendants,  other  than 
Brooks,  named  in  statement,  filed  their  answers,  averring, 
[  •  467  ]  that  *  they  were  bond  fide  purchasers  for  a  valuable  consid- 
eration, without  notice  of  any  fraud. 

On  the  2d  of  May,  1848,  the  cause  came  on  to  be  heard,  and  a 
jury  was  impanelled,  who,  on  the  5th  of  May,  found  a  verdict  for  the 
defendants,  and  judgment  was  entered  accordingly. 

The  four  following  bills  of  exceptions  were  taken  during  the  pro- 
gress of  the  trial :  — 

«  No.  1.  * 
^  The  United  States  v.  Jehiel  Brooks  et  oL 
^  In  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and 
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district  of  Louisiana,  Honorable  T.  H.  McCaleb,  judge  of  the  dis* 
trict  court,  alone  presiding ;  April  term,  1848. 

"  Be  it  remembered,  that  on  the  trial  of  this  cause,  on  the  3d  day 
of  May,  1848,  the  attorney  of  the  United  States  offered  to  read  in 
evidence  before  the  jury  a  letter  from  Lewis  Cass,  secretary  of  war, 
to  Rice  Garland,  representative  in  congress  from  Louisiana,  dated 
17th  March,  1836,  a  copy  of  which  is  hereunto  annexed. 

"  The  counsel  for  defendants  objected  to  the  reading  of  said  letter, 
which  objection  was  sustained  by  the  court ;  whereupon  the  attorney 
of  the  United  States  tenders  this  his  bill  of  exceptions,  praying  thai 
the  same  may  be  signed  and  made  part  of  the  record  in  this  case. 
(Signed,)  Theo.  H.  McCaleb,   U.  S.  Judge  ^^ 

«  No.  2. 

<<  The  United  States  v.  Jehiel  Brooks  et  aL 

f 

**  In  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and 
district  of  Louisiana,  Honorable  T.  H.  McCaleb,  judge  of  the  dis* 
trict  court,  alone  presiding ;  April  term,  1848. 

^  Be  it  remembered,  that  on  the  trial  of  this  cause,  on  the  4th  day 
of  May,  1848,  the  counsel  of  defendants  offered  to  read  in  evidence 
before  the  jury,  copies  of  affidavits  of  David,  Trichel,  and  D'Ortlont, 
made  Ex  parte  in  Louisiana,  and  attached  to  a  copy  of  a  memorial 
of  Pelagic  Grappe  and  others  to  the  senate  of  the  United  States,  and 
contained  in  a  certified  copy  of  the  proceedings  of  said  senate  of  12th 
January,  1836,  the  attorney  of  the  United  States  objected  -to  the 
reading  of  said  affidavits,  but  the  court  overruled  his  objections,  and 
allowed  them  to  be  read,  merely  to  prove  the  fact  that  such  affida- 
vits had  been  submitted  to  the  senate  of  the  United  States,  but  not 
as  evidence  of  the  contents  of  said  affidavits,  and  the  jury 
•were  so  especially  instructed  by  the  court;  whereupon  the  [  ^458  ] 
attorney  of  the  United  States  tendered  this  as  his  bill  of  ex- 
ceptions,  praying  that  the  same  may  be  signed  and  made  part  of  the 
record. 

(Signed,)  Theo.  H.  McCaleb,   IL  &  JudgeP 

«  No.  3. 
'^  The  United  States  i;.  Jehiel  Brooks  et  oL 

^  In  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and 
district  of  Louisiana,  Honorable  T.  H.  McCaleb  alone  presiding ; 
April  term,  1848. 

^  Be  it  remembered,  that  on  the  trial  of  thif>  case,  on  the  4th  day 
VOL.  XVIII.  39 
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of  May,  1848,  the  attorney  of  the  United  States  offered  to  read  in  evi- 
dence before  the  jury  a  memorial  dated  on  the  19th  of  September, 
1837,  to  the  senate  of  the  United  States,  from  the  Cculdo  tribe  of 
Indians,  a  copy  of  which  is  hereunto  annexed 

^'  The  counsel  of  defendants  objected  to  the  reading  of  said  memo- 
rial, which  objection  was  sustained  by  the  court ;  whereupon  the 
attorney  of  the  United  States  tenders  this  his  bill  of  exceptions,  pray- 
ing that  the  same  may  be  signed  and  made  part  of  the  record  in  tbds 
case. 

(Signed,)  Theo.  H.  Mc Caleb,   17.  &  Jud^e.^* 

« 

"  No.  4. 
^^  The  United  States  r.  Jehiel  Brooks  et  dL 

^  In  the  circuit  court  of  the  United  States  for  the  fifth  circuit  and 
district  of  Louisiana,  Honorable  T.  H.  Mci^aleb,  judge  of  the  dis- 
trict court,  alone  presiding ;  April  term,  1848. 

''  Be  it  remembered,  that  on  the  trial  of  this  case,  on  the  dth  day 
of  May,  1848,  after  the  arguments  of  counsel  on  both  sides  had  been 
closed,  and  before  the  jury  had  retired  to  consider  on  their  verdict, 
the  attorney  of  the  United  States  prayed  the  court  to  charge  the  jury 
as  follows,  to  wit :  — 

<*  First  That  the  first  of  the  supplementary  articles  to  the  treaty 
between  the  United  States  and  the  Caddo  Indians,  made  at  the 
agency-house  of  the  Caddo  nation  on  the  1st  of  July,  1835,  does  not 
amount  in  law  to  a  grant  of  four  leagues  of  land  from  the  United 
States  to  Francois  Grappe  and  his  sons,  nor  does  it  amount  in  law 
to  a  reservation  then  made  of  said  lands  to  the  said  Grappes,  but  it 
is  simply  a  reservation  of  whatever  right  the  said  Grappes  may  have 
acquired  to  said  land  by  the  donation  mentioned  in  the  preamble  to 
the  supplementary  articles  to  the  said  treaty. 

"  Second*  That  the  recital  in  the  said  preamble  and  supplemen- 
tary articles,  of  a  donation  to  the  Grappes  in  1801,  does 
[  *  459  ]  *not  relieve  the  defendants  ffom  the  necessity  of  producing 
the  primordial  title  or  donation  of  1801,  nor  does  said  recital 
prove  the  existence  of  said  donation. 

"  Third.  That  by  the  laws  of  Spain,  which  governed  the  locus  in 
quo  in  1801,  the  Indians  had  no  primitive  title  to  any  land  on  this 
continent ;  and  that,  in  1801,  the  Spanish  authority  at  Natchitoches 
had  no  legal  right  to  ratify  and  confirm  the  donation  recited  in  tiie 
aforesaid  preamble  and  supplementary  articles. 

"  Fourth.  That,  by  the  laws  and  usages  of  the  government  of  the 
United  States,  the  Caddo  Indians  did  not  hold  their  land  by  the 
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nsual  Indian  title,  but  that  they  had  been  merely  permitted  to  live 
upon  it 

^'  Fifth.  That  the  legal  construction  of  the  Caddo  treaty  of  the  1st 
of  July,  1838,  is,  that  those  Indians  merely  relinquished  to  the  United 
States  their  permissive  possession  of  the  lands. 

^  Sixth.  That,  as  all  the  other  defendants,  besides  Brooks,  are  his 
vendees,  and  hold  title  under  him,  if  the  jury  think  from  the  evidence 
that  Brooks  has  no  title  to  the  land,  then  that  the  other  defendants 
stand  in  the  same  category,  and  are  also  without  title. 

^  But  the  court  refused  so  to  charge  the  jury,  and  did  charge  them 
as  follows:  — 

^  First  That  the  treaty  between  the  United  States  and  the  Caddo 
Indians  on  the  1st  of  July,  1835,  and  the  articles  supplementary 
thereto,  having  been  ratified  by  the  President  and  senate  of  the  United 
States,  is  part  of  the  supreme  law  of  the  land,  and  as  such  must  be 
respected  and  enforced  by  the  courts  of  the  United  States. 

^'  Second.  That  the  first  supplementary  article  to  the  said  treaty, 
and  the  preamble  thereof,  contain  a  recognition  of  title  in  Francois 
GSxappe  and  his  three  sons  to  the  land  described  in  said  preamble  and 
article,  and  dispensed  them,  and  those  who  hold  under  them,  from 
producing  any  other  title  to  said  «ands.  , 

''  Third  That  the  United  States,  by  treating  with  the  Caddo  In- 
dians for  the  purchase  of  their  lands,  recognized  in  said  Indians  a 
right  to  said  lands,  similar  to  the  rights  to  lands  generally  recognized 
in  Indian  tribes  with  whom  the  United  States  have  made  treaties. 

"  Fourth.  That  the  testimony  offered  on  behalf  of  the  United 
States,  to  prove  the  lands  reserved  by  the  treaty  in  question  to  the 
Grappes,  had  been  fraudulently  included  within  the  limits  of  the  ter- 
ritory ceded  to  the  United  States  by  the  Caddo  Indians,  by  the 
defendant,  Jehiel  Brooks,  while  acting  as  commissioner  of 
the  United  States  in  making  said  treaty,  was  *  properly  ad-  [  *  460  ] 
mitted  to  be  read  to  the  jury,  and  they  should  consider  the 
same ;  and  if  they  found  said  Brooks  guilty  of  fraud,  they  should 
find  a  verdict  for  plaintiffs  against  said  Brooks. 

^'  Fifth.  That  the  other  defendants  stood  in  a  different  light  before 
the  court  firom  Brooks,  and  the  jury  should  inquire  (if  they  found 
fraud  in  Brooks)  whether  said  defendants  had  notice  or  knowledge 
of  such  fraud  when  they  purchased  the  land  held  by  them ;  and  if 
the  jury  believed,  from  the  evidence,  that  these  other  defendants 
(purchasers  from  Brooks)  had  notice  or  knowledge  of  such  fraud, 
they  should  find  also  against  them.  But  if,  on  the  contrary,  these 
purchasers  had  no  such  knowledge  or  notice,  then  the  fraud  in  Brooks, 
their  vendor,  would  not  affect  their  title.. 
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"  Whereupon  the  attorney  of  the  United  States  for  the  district  of 
Louisiana  excepted  to  the  said  refusal  and  charge,  and  tenders  this 
as  his  bill  of  exceptions,  which  he  prays  may  be  signed  and  made 
Dart  of  the  record. 

(Signed,)  Theo.  H.  Mg Caleb,  U.  &  Judge J^ 

A  writ  of  error,  sued  out  on  behalf  of  the  United  States,  brought 
these  several  rulings  before  this  court 

Such  is  the  history  of  this  transaction  before  and  since  it  was 
brought  into  court  by  the  United  States. 

All  of  us  concur  in  opinion,  that  no  exception  was  taken  by  the 
counsel  of  the  United  States  to  the  rulings  of  the  district  coturt  in 
this  cause,  which  can  be  sustained  here. 

We  think  that  the  treaty  gave  to  the  Grappes  a  fee-simple  title  to 
all  the  rights  which  the  Caddoes  had  in  these  lands,  as  fully  as  any 
patent  from  the  government  could  make  one.  The  reservation  to  the 
Grappes,  ^<  their  heirs  and  assigns  forever,"  creates  as  absolute  a  fee 
as  any  subsequent  act  upon  the  part  of  the  United  States  could 
make.  Nothing  further  was  contemplated  by  the  treaty  to  perfect 
the  title. 

Brooks  being  the  alienee  of  the  Grappes  for  the  entire  reservation, 
he  may  hold  it  against  any  claim  of  the  United  States,  as  his  alienors 
would  have  done. 

We  have  nothing  to  do,  in  our  consideration  of  the  case,  with  the 
conjectural  intimations,  which  were  made  in  the  argument  of  it,  con- 
cerning the  influences  which  were  used  to  secure  the  reservation,  or 
the  designs  of  the  commissioner  in  having  it  done.  The  record 
shows  that  he  became  a  purchaser  for  a  valuable  consideration. 
Whether  for  an  adequate  one  is  not  for  us  to  say.  His  right  to  the 
land  against  the  claim  of  the  United  States,  as  that  has  been  asserted 
in  this  case,  we  think  good,  and  we  shall  direct  the  judgment  of  the 
court  below  to  be  affirmed. 

19  H.  366. 

The  .  Louisville   Manufacturino  Cobipany,  Plaintiff  in  Error,  v. 

Michael  Welch. 

10  H.461. 

Under  tho  following  letter  of  guarantee :  "  I  hereby  gnarantee  the  payment  of  any  purchases 
of  bagging  and  rope  which  Thomas  Barrett  may  have  occasion  to  make  between  this  and 
the  1st  of  December  next.**  Htld,  1.  That  the  limitation  was  of  the  time  within  which 
purchases  wcro  to  be  made,  not  of  the  credit  to  be  allowed  to  the  purchaser.  2.  That 
immediate  notice  of  the  goods  furnished  need  not  be  given  to  the  guarantor ;  all  that  was 
required  being,  notice,  within  a  reasonable  time  after  the  dealings  under  the  guarantee 
were  closed.  3.  That  the  effect  of  a  promise  by  the  guarantor  to  pay  what  was  due 
from  tiie  principal  debtor,  there  being  no  new  consideration,  must  depend  upon  whether 
he  then  had  knowledge  of  all  the  material  facts. 
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The  case  is  stated  in  the  opinion  of  the  court 

Butterworthj  for  the  plaintifis. 
No  counsel  contrd. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court.  [  •  472  ] 

This  is  a  writ  of  error  to  the  circuit  court  held  by  the 
district  judge  in  and  for  the  district  of  Louisiana. 

The  suit  was  brought  upon  the  following  letter  of  credit  signed  by 
the  defendant,  cuid  dated  New  Orleans,  3d  May,  1845 :  "  I  .hereby 
guarantee  the  payment  of  any  purchases  of  bagging  and  rope  which 
Thomas  Barrett  may  have  occasion  to  make^between  this  and  the 
1st  of  December  next," 

It  appeared  that  this  letter  of  credit,  soon  after  it  was  giVen,  was 
deposited  by  Barrett  with  a  house  in  New  Orleans,  who,  as  the  fac- 
tors  of  the  plaintiffs,  sold,  at  different  periods,  within  the  time  pre- 
scribed, several  parcels  of  bagging  and  rope,  and  delivered  the  same 
to  Barrett  on  the  faith  of  it,  giving  the  usual  credit  on  the  sales  df 
goods  of  this  description,  and  taking  his  acceptances  for  the  price, 
payable  at  the  expiration  of  the  credit  to  the  order  of  the  plaintiffs. 

There  were  four  different  parcels  sold  at  different  times,  and  the 
usual  credit  given,  on  each  of  the  sales,  extended  beyond  the  1st  of 
December,  the  time  mentioned  in  the  guarantee. 

No  notice  was  given  to  the  defendant  by  the  house  in  New  Orleans, 
nor  by  the  plaintiffs,  of  the  acceptance  of  his  letter  of  credit,  or  of  the 
sales  made  to  Barrett  on  the  fedth  of  it 

Shortly  after  the  maturity  of  the  first  acceptance,  which  was  in  the 
latter  part  of  December,  the  clerk  of  the  New  Orleans  house  called 
on  the  defendant,  and  gave  him  notice  the  acceptance  was  unpaid, 
and  that  he  would  be  looked  to  for  payment;  and  also  for  the  pay- 
ment of  the  acceptances  then  running  to  maturity,  if  unpaid  when 
they  fell  due.  The  defendant  desired  the  clerk  to  obtain  aU  he  could 
from  Barrett  towards  the  payment  Subsequently,  and  after  all  the 
acceptances  had  become  due  and  were  dishonored,  the  clerk  had  a 
second  interview  with  him,  when  he  expressed  a  wish  that  he  might 
not  be  pressed  for  the  payment  immediately,  observing,  that  he  did 
not  wish  to  interpose  any  obstacle  to  the  collection  of  the  demand ; 
that  he  had  not  the  means  of  paying  the  amount  then  con- 
veniently ;  but  would  have  them  at  the  coming  in  of  the  next 
cotton  crop. 

At  a  still  later  interview,  the  defendant  expressed  the  opinion,  that 
his  letter  restricted  the  time  of  credit  to  Barrett  for  the  goods 
to  be  purchased  to  the  1st  of  December,  stating  that,  *  under  [  *  473  ] 

39* 
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this  impression,  be  had  delivered  up  to  him  certain  secoritieB  at  the 
expiration  of  the  period  of  the  credit  given,  which  he  held  as  an 
indemnity,  Barrett  assuring  him  at  the  time  that  the  demand  had 
been  settled. 

The  evidence  being  closed,  the  following  instructions  were,  among 
others,  prayed  for,  on  the  part  of  the  plaintiff,  and  refused. 

1.  That  the  giving  a  reasonable  credit  to  Barrett  on  the  sales  was 
no  violation  of  the  rights  of  the  defendant;  and  that  the  credits  in 
this  case  were  reasonable. 

2.  That  the  mistake  of  the  defendant  as  to  the  fact  of  the  demand 
having  been  paid  did  not  release  his  obligation. 

And  the  court  gavt,  among  others,  the  following  instructions :  — - 

1.  That  after  the  bagging  and  rope  had  been  furnished  by  the 
plaintiffii*,  they  should  have  given  immediate  notice  to  the  defendant 
of  the  amount  furnished,  and  the  sum  of  money  for  which  they 
looked  to  him  for  payment. 

2.  That  the  credit  to  Barrett  should  not  have  extended  beyond 
the  term  mentioned  in  the  said  letter  of  credit,  to  wit,  the  1st  of 
December. 

The  jury  found  a  verdict  for  the  defendant. 

L  We  are  of  opinion,  that  the  court  below  erred  in  the  construc- 
tion given  to  the  terms  of  the  letter  of  credit.  It  guaranteed  the  pay- 
ment of  any  purchases  of  bagging  and  rope  that  Barrett  might  have 
occasion  to  make  between  its  date  and  the  1st  of  December.  The 
limitation  is  as  to  the  time  within  which  the  purchases  were  to  be 
made;  not  as  to  the  time  of  the  credit  to  be  given  to  the  pur- 
chaser. As  credit  was  contemplated,  indeed  was  the  special  ob- 
ject of  the  guarantee,  that  which  was  given  upon  the  sales  of  goods 
of  this  description  in  the  ordinary  course  of  trade  must  have  been 
intended.  And,  for  aught  that  appears  in  the  case,  this  was  the 
credit  given. 

The  time  for  which  credit  was  to  be  given  upon  the  purchases  is 
left  indefinite  in  the  instrument,  and  must  receive  a  reasonable  in- 
terpretation;  one  within  the  contemplation  of  the  parties;  and 
that  obviously  is  as  we  have  stated.  Samuell  v.  Howarth,  3  Mer. 
272. 

There  might  be  some  doubt  upon  the  language  used  by  the  court 
below  on  this  pointy  whether,  in  charging  that  the  credit  to  Barrett 
should  not  have  been  extended  beyond  the  1st  of  December,  it  was 
not  intended  to  refer  to  the  purchases  of  the  go'ods,  and  not  to  the 
period  of  credit  given. 

But  when  taken  in  connection  with  the  seventh  instruction  prayed 
for  and  refused,  all  ambiguity  is  removed* 
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Besides,  no  question  appears  to  have  been  raisedi  that  the 
*  price  was  claimed  for  any  goods  sold  beyond  the  limit  of  [  *474  ] 
the  guarantee. 

II.  We  are  also  of  opinion,  that  the  court  erred  in  the  instruction, 
that,  after  the  bagging  and  rope  had  been  furnished  to  Barrett,  the 
plaintiffs  should  have  given  immediate  notice  to  the  defendant  of  the 
amount  fun^hed,  and  of  the  sum  of  money  for  which  they  looked  to 
him  for  payment. 

The  rule  as  laid  down  by  this  court  in  Douglass  and  others  r. 
Reynolds  and  others,  7  Pet  126,  is,  that,  in  a  letter  of  credit  of  this 
description,  all  that  is  required  is  that,  when  all  the  transactions  be- 
tween the  parties  under  the  guarantee  are  closed,  notice  of  the  amount 
for  which  the  guarantor  is  held  responsible  should,  within  a  reason- 
able time  afterwards,  be  communicated  to  him. 

What  is  a  reasonable  time  must  depend  upon  the  circumstances 
of  each   particular  case,  and  is   generally  a  question   of  fact  for 
,  the  jury  to  determine.     Lawrence   v.   McCalmont  et  aL  2  How. 
426. 

It  was  also  ruled  in  that  case,  that,  when  the  debt  fell  due  against 
the  principal  debtor,  a  demand  of  payment  should  be  made,  and  in 
case  of  non-payment  by  him,  that  notice  of  such  demand  should  be 
given  in  a  reasonable  time  to  the  guarantor,  and  that  otherwise  he 
would  be  discharged  fix)m  his  liability. 

When  the  case  came  before  the  court  a  second  time,  and  which  is 
reported  in  12  Pet.  497,  the  principle  here  stated  was  somewhat 
qualified,  the  court  holding  that,  in  case  of  the  insolvency  of  the 
principal  debtors,  and  total  inability  to  respond  to  the  surety  be- 
fore the  debt  fell  due,  the  demand  and  notice  might  be  dispensed 
with. 

The  court  refers  to  a  class  of  cases  both  in  England  and  in  this 
country,  drawing  the  distinction  between  the  liability  assumed  by  a 
guarantor,  and  that  of  the  drawers  or  indorser  of  commercial  papers ; 
the  former  being  held  liable  on  his  guarantee  in  the  absence  of  any 
demand  and  notice,  unless  some  damage  or  loss  hcul  been  sus- 
tained by  reason  of  the  neglect;  while,  in  ^rder  to  charge  the 
latter,  strict  demand  and  notice  must  be  shown  according  to  the 
law  merchant. 

The  authorities  are  very  full  on  this  head,  and  are  founded  upon 
sound  and  substantial  reasons.  8  East,  242;  2  Taunt  206 ;  8  B.  & 
Cr.  439,  447;  1  ibid.  10;  6  M.  &  8.  62;'5  M.  &  Gr.  659;  9  S.  &  R. 
198;  1  Story,  22,  35,  36;  Chitty  on  BiUs,  324;  Chitty,  jr.  733;  3 
Kent  Com.  123. 

When  this  case  was  before  the  court  the  second  time,  one  of  the 
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grounds  upon  which  a  new  trial  was  ordered  was  the  refusal  of  the 
court  below  to  instruct  the  jury,  that,  if  they  found  the  prin- 
[  •  475  ]  cipal  debtors,  at  or  previous  to  the  time  the  payment  of  •the 
debt  fell  due,  insolvent,  the  omission  to  demand  payment 
and  give  notice  to  the  guarantor  did  not  discharge  him  from  his 
liability.  The  rale,  therefore,  above  stated,  was  not  only  laid  down 
very  distinctly,  but  applied  in  that  case  in  the  final  dis|)osition  of  it 
by  the  court. 

The  same  doctrine  is  very  fully  stated  and  enforced  by  Mr.  Justice 
Story  in  Wildes  v.  Savage,  1  Story's  C.  C,  already  referred  to ;  and 
also  laid  down  in  his  work  on  Promissory  Notes,  §  485,  and  by  Chan- 
cellor  Kent  in  his  Commentaries,  vol.  3,  p.  123. 

The  same  course  of  reasoning  and  authority  would  seem  to  be 
equally  applicable  to  the  notice  required  of  the  goods  furnished  or 
credits  given  under  the  guarantee,  and  on  the  faith  of  it  at  the  close 
of  the  transactions,  and  of  the  amount  for  which  the  party  intended 
to  look  to  the  guarantor  for  payment,  so  as  to  advise  him  of  the  ex- 
tent  of  his  liabilities.  We  perceive  no  reason  why  the  rule  in  respect 
to  notice  should  be  more  strict  in  this  stage  of  the  dealings  of  the 
parties,  than  at  the  time  when  the  debt  becomes  due ;  or  that  the 
guarantor  should  be  discharged  for  the  delay  in  giving  this  notice, 
when  no  loss  or  damage  has  resulted  to  him  thereby.  He  has  al- 
ready had  notice  of  the  acceptance  of  the  guarantee,  and  of  the  in- 
tention of  the  party  to  act  under  it.  '  The  rule  requiring  this  notice 
within  a  reasonable  time  after  the  acceptance  is  absolute  and  impera- 
tive in  this  court,  according  to  all  the  cases ;  it  is  deemed  essential 
to  an  inception  of  the  contract ;  he  is,  therefore,  advised  of  his  ac- 
cruing liabilities  upon  the  guarantee,  and  may  very  well  anticipate,  or 
be  charged  with  notice  of,  an  amount  of  indebtedness  to  the  extent 
of  the  credit  pledged.  Still,  it  may  be  reasonable  that  he  should  be 
advised  of  the  actual  amount  of  liability,  when  the  transactions  are 
closed ;  and,  if  any  loss  happens  in  consequence  of  the  omission  to 
give  the  notice  within  a  reasonable  time,  the  fault  is  attributable  to 
the  laches  of  the  creditor,  and  must  fall  on  him. 

Upon  this  view,  tile  doctrine  governing  the  question  of  notice  at 
the  close  of  the  dealings  on  the  faith  of  the  guarantee,  and  also  at 
the  subsequent  period  when  the  indebtedness  under  it  becomes  due, 
is  consistent  and  reconcilable,  and  places  the  duty  of  the  creditor  on 
the  one  hand,  and  the  obligation  of  the  guarantor  on  the  other,  in 
both  instances,  upon  those  general  principles  which  have  always  been 
applied  to  contracts  of  this  description,  and  preserves  and  main- 
tains throughout  the  settled  distinction  on  the  subject  of  notice  be- 
tween the  liability  assumed  by  the  guarantor,  and  that  of  the  drawer 
or  indorser  of  commercial  paper. 
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This  intermediate  notice  required  in  this  court  does  not  appear 
to  be  a  necessary  step  to  charge  the  guarantor  according  to 
*  the  English  cases,  as  notice  of  acceptance  and  intention  [  *  476  ] 
to  act  upon  the  guarantee  is  regarded  as  sufficient,  until  the 
debt  becomes  due  and  payable  ;  then  reasonable  notice  of  the  default 
of  the  principal  to  pay  must  be  given ;  as  otherwise,  if  loss  or  damage 
should  happen  in  consequence  of  the  omission,  it  would  operate  as  a 
discharge  to  that  extent. 

Returning,  then,  to  the  case  in  hand,  we  think  the  court  erred  in 
charging  the  jury  in  respect  to  this  intermediate  notice  of  the  goods 
furnished,  and  of  the  sum  for  which  the  plaintiffs  intended  to  look  to 
the  defendant  for  payment,  in  holding  that  it  should  be  given  imme- 
diately upon  the  closing  of  the  dealings  under  the  guarantee ;  as 
reasonable  notice,  in  the  cases  in  which  it  is  required,  is  all  the  diligence 
that  is  essential  in  order  to  comply  with  the  rule.  According  to  the 
instruction,  the  jury  must  have  understood  that  notice  to  charge  the 
defendant  should  have  been  as  strict  as  in  the  case  of  a  drawer  or  in- 
dorser  of  a  bill  of  exchange. 

The  eighth  instruction  refused,  to  wit,  that  the  mistake  of  the  de- 
fendant as  to  the  fact  of  the  debt  having  been  paid  did  not  discharge 
him,  is  not  very  intelligible ;  but,  as  a  proposition  standing  alone, 
should  have  been  given  or  explained.  The  refusal  implied  that  the 
mistake  operated  to  discharge  the  defendant,  which  we  presume  was 
not  intended.  The  instruction  is  incautiously  drawn,  and  was,  doubt- 
less, connected  with  some  other  matters  that  have  not  been  brought 
into  it.  It  was  probably  connected  with  the  facts  embodied  in  the 
first  instruction,  in  which  the  court  was  requested  to  charge  that  the 
admission  of  the  defendant  to  the  clerk  that  he  had  given  up  certain 
papers  to  Barrett  which  would  have  indemnified  him,  on  his  assurance 
that  the  debt  had  been  settled,  was  an  acknowledgment  of  due 
notice  that  the  plaintiffs  had  sold  the  goods  on  the  faith  of  the  let- 
tor  of  credit 

This  instruction  was  properly  refused,  as  the  inference  sought  to 
be  drawn  from  the  statement  was  not  a  matter  of  law.  At  most,  it 
could  only  be  a  question  for  the  jury,  accompanied  with  proper  direc- 
tions of  the  court  as  to  the  law.  The  admissions  were  made  more 
than  a  year  after  the  debt  had  become  due,  and  the  failure  of  Barrett 
to  make  payment  The  time  when  the  defendant  possessed  this 
knowledge  was  material  in  order  to  make  out  due  notice,  and  this  is 
not  embraced  in  the  proposition  upon  which  the  court  was  called 
upon  to  charge.  If  submitted  to  the  jury,  this  must  necessarily  have 
entered  into  the  instructions  that  should  have  been  given  to  them. 

The  court  was  also  right  in  refusing  the  fifth  instruction,  as  it 
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respected  the  promise  of  the  defendant  to  the  clerk  to  pay,  as  the 
effect  of  the  promise,  if  made,  depended  upon  the  question 
[  •477  ]  •  whether  it  was  made  with  a  full  knowledge  of  all  the  facta 
going  to  discharge  him  from  his  obligation. 

This  question  was,  therefore,  properly  submitted  to  the  jury. 

But,  upon  the  grounds  above  stated^  and  principally  the  miscon- 
struction of  the  terms  of  the  letter  of  credit,  which  was  fatal  to  the 
right  of  the  plaintiffs,  and  the  error  in  respect  to  the  degree  of  dili- 
gence to  be  used  in  giving  notice  of  the  transactions  under  it,  the 
judgment  must  be  reversed,  and  the  case  remitted,  and  a  venire  de 
novo  awarded  for  a  new  trial 

10  H.  190. 


Charles  J.  Gatler  and  Leonard  Brown,  Plaintiffs  in  Error,  v. 

Benjamin  O.  Wilder* 

10  H.  477. 

The  title  to  letters-patent  granted  to  an  inrentor,  enures  to  his  assignee  under  a  deed  recorded 
in  the  patent  office  before  the  letters  were  issued,  and  no  forther  conyejance  from  the  pat- 
entee to  the  assignee  is  necessarj  to  Test  the  legal  title  in  the  latter. 

An  assignee  of  a  sectional  interest  in  a  patent  must  have  the  entire  right  within  the  territory 
specified,  to  enable  him  to  sue  in  an  action  at  law  under  the  14th  section  of  the  patent  act 
of  Julj  4,  1836,  (5  Stats,  at  Large,  123.) 

A  prior  construction  and  use  of  the  thing  patented,  in  one  instance  only,  which  had  been 
finally  forgotten,  or  abandoned,  and  never  made  public,  so  that,  at  the  time  of  the  inven- 
tion  by  the  patentee,  the  invention  did  not  exist,  will  not  render  a  patent  invalid. 

A  judgment  will  not  be  opened  to  enable  a  plaintiff  in  error  to  correct  an  alleged  mistake  in 
a  bill  of  exceptions. 

Error  to  the  circnit  court  for  the  southern  district  of  New  York. 
The  case  is  stated  in  the  opinion  of  the  court. 

Ouyler^  for  the  plaintifis. 

Staples  and  Webster^  contra* 

[  •  492  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

Three  objections  have  been  taken  to  the  instructions  given 
by  the  circuit  court  at  the  trial,  and  neither  of  them  is,  perhaps, 
entirely  free  from  difficulty. 

The  first  question  arises  upon  the  assignment  of  Fitzgerald  to 
Enos  Wilder.  The  assignment  was  made  and  recorded  in  the  patent 
office  before  the  patent  issued.  It  afterwards  issued  to 
[  *  493  ]  Fitzgerald.  And  the  plaintiff  in  error  insist  that  this  *  as- 
signment did  not  convey  to  Wilder  the  legal  right  to  the 
monopoly  subsequentiy  conferred  by  the  patent,  and  that  the  plain* 
tiff,  who  claims  under  him,  cannot  therefore  maintain  this  action. 
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The  inventor  of  a  new  and  useful  improvement  certainly  has  no 
exclusive  right  to  it,  until  he  obtains  a  patent  This  right  is  created 
by  the  patent,  and  no  suit  can  be  maintained  by  the  inventor  against 
any  one  for  using  it  before  the  patent  is  issued.  But  the  discoverer 
of  a  new  and  useful  improvement  is  vested  by  law  with  an  inchoate 
right  to  its  exclusive  use,  which  he  may  perfect  and  make  absolute  by 
proceeding  in  the  manner  which  the  law  requires.  Fitzgerald  pos- 
sessed this  inchoate  right  at  the  time  of  the  assignment  The  dis- 
covery had  been  made,  and  the  specification  prepared  to  obtain  a 
patent  And  it  appears  by  the  language  of  the  assignment,  that  it 
was  intended  to  operate  upon  the  perfect  legal  title  which  Fitzgerald 
then  had  a  lawful  right  to  obtain,  as  well  as  upon  the  imperfect  and 
inchoate  interest  which  he  actually  possessed.  The  assignment  re- 
quests that  the  patent  may  issue  to  the  assignee.  And  there  would 
seem  to  be  no  sound  reason  for  defeating  the  intention  of  the  parties 
by  restraining  the  assignment  to  the  latter  interest,  and  compelling 
them  to  execute  another  transfer,  unless  the  act  of  congress  makes  it 
necessary.  The  court  think  it  does  not  The  act  of  1836  declares 
that  every  patent  shall  be  assignable  in  law,  and  that  the  assignment 
must  be  in  writing,  and  recorded  within  the  time  specified.  But  the 
thing  to  be  assigned  is  not  the  mere  parchment  on  which  the  grant 
b  written.  It  is  the  monopoly  which  the  grant  confers ;  the  right  of 
property  which  it  creates.  And  when  the  party  has  acquired  an  in- 
choate right  to  it,  and  the  power  to  make  that  right  perfect  and 
absolute  at  his  pleasure,  the  assignment  of  his  whole  interest,  whether 
executed  before  or  after  the  patent  issued,  is  equally  within  the  pro- 
visions of  the  act  of  congress. 

And  we  are  the  less  disposed  to  give  it  a  different  construction, 
because  no  purpose  of  justice  would  be  answered  by  it,  and  the  one 
we  now  give  was  the  received  construction  of  the  act  of  1793,^  in 
several  of  the  circuits;  and  there  is  no  material  difference  in  this 
respect  between  the  two  acts.  As  long  ago  as  1825,  it  was  held  by 
Mr.  Justice  Story,  that  in  a  case  of  this  kind  an  action  could  not  bt 
maintained  in  the  name  of  the  patentee,  but  must  be  brought  b} 
the  assignee.  4  Mason,  115.  We  understand  the  same  rule  has  pre* 
vailed  in  other  circuits ;  and  if  it  were  now  changed,  it  might  produce 
mu€*h  injustice  to  assignees  who  have  relied  on  such  assign- 
ments, and  defeat  pending  suits  brought  upon  the  faith  *  of  [  *  494  ] 
long-established  judicial  practice  and  judicial  decision.  Fitz- 
gerald sets  up  no  claim  against  the  assignment,  and  to  require  an- 
other to  complete  the  transfer  would  be  mere  form.     We  do  not  think 

^  1  Stata.  at  Large,  818. 
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the  act  of  congress  requires  it ;  but  that,  when  the  patent  issued  to 
him,  the  legal  right  to  the  monopoly  and  property  it  created  was,  by 
operation  of  the  assignment  then  on  record,  vested  in  Enos  Wilder. 

The  next  question  is  upon  the  agreement  between  the  defendant 
in  error  and  Herring.  Is  this,  instrument  an  assignment  to  Herring 
for  the  State  or  city  of  New  York,  upon  which  he  might  have  sued 
in  his  own  name  ?  If  it  is,  then  this  action  cannot  be  maintained 
by  the  defendant  in  error. 

Now,  the  monopoly  granted  to  the  patentee  is  for  one  entire  thing; 
it  is  the  exclusive  right  of  making,  using,  and  vending  to  others  to 
be  used,  the  improvement  he  has  invented,  and  for  which  the  patent 
is  granted.  The  monopoly  did  not  exist  at  common  law,  and  the 
rights,  therefore,  which  may  be  exercised  under  it  cannot  be  regulated 
by  the  rules  of  the  common  law.  It  is  created  by  the  act  of  congress; 
and  no  rights  can  be  acquired  in  it  unless  authorized  by  statute,  and 
in  the  manner  the  statute  prescribes.        • 

By  the  11th  section  of  the  act  of  1836,  the  patentee  may  ftssign 
his  whole  interest,  or  an  undivided  part  of  it.  But  if  he  assigns  a 
part  under  this  section,  it  must  be  an  undivided  portion  of  his  entire 
interest  under  the  patent,  placing  the  assignee  upon  an  equal  footing 
with  himself  for  the  part  assigned.  Upon  such  an  assignment,  the 
patentee  and  his  assignees  become  joint  owners  of  the  whole  interest 
secured  by  the  patent,  according  to  the  respective  proportions  which 
the  assignment  creates. 

By  the  14th  section,  the  patentee  may  assign  his  exclusive  right 
within  and  throughout  a  specified  part  of  the  United  States,  and 
upon  such  an  assignment  the  assignee  may  sue  in  his  own  name  for 
an  infringement  of  his  rights.  But  in  order  to  enable  him  to  sue,  the 
assignment  must  undoubtedly  convey  to  him  the  entire  and  unquali- 
fied monopoly  which  the  patentee  held  in  the  territory  specified,  ex- 
cluding the  patentee  himself,  as  well  as  others.  And  any  assignment 
short  of  this  is  a  mere  license.  For  it  was  obviously  not  the  inten- 
tion of  the  legislature  to  permit  several  monopolies  to  be  made 
out  of  one,  and  divided  among  difierent  persons  within  the  same 
limits.  Such  a  division  would  inevitably  lead  to  fraudulent  impo- 
sitions upon  persons  who  desired  to  purchase  the  use  of  the  im- 
provement, and  would  subject  a  party  who,  under  a  mistake  as 
to  his  rights,  used  the  invention  without  authority,  to 
[  •  495  ]  be  harassed  *  by  a  multiplicity  of  suits  instead  of  one, 
and  to  successive  recoveries  of  damages  by  different  per- 
sons holding  different  portions  of  the  patent  right  in  the  same  place. 
Unquestionably,  a  contract  for  the  purchase  of  any  portion  of 
the  patent  right  may  be  good  ^s  between  the  parties  as  a  license. 
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and  enforced  as  Buch  in  the  courts  of  justice.  But  the  leg^  ligirt  in 
the  monopoly  remains  in  the  patentee,  and  he  alone  can  maintain  an 
action  against  a  third  party  who  commits  an  infringement  upon  it. 
This  is  the  view  taken  of  the  subject  in  the  case  of  Blanchard  v.  El- 
dridge,  1  J.  W.  Wallace,  337,  and  we  think  it  the  true  one. 

Applying  these  principles  to  the  case  before  us,  the  action  was 
properly  brought  by  the  plaintiff  below,  and  could  not  have  been 
maintained  by  Herring. 

The  agreement  is  singularly  confused  and  complicated.  It  pur- 
ports to  grant  to  Herring  the  exclusive  right  to  make  and  vend  the 
Salamander  safe  in  the  city,  county,  and  State  of  New  York ;  and 
Hening  agrees  to  pay  to  the  defendant  in  error  a  cent  a  pound  for 
every  pound  the  safes  might  weigh,  to  be  paid  monthly.  But  at  the 
same  time  it  reserves  to  Wilder  the  right  to  set  up  a  manufactcnry  or 
works  for  making  these  safes  in  the  Stecte  of  New  York,  provided  it 
is  not  within  fifty  miles  of  the  city,  and  to  sell  them  in  the  State  of 
New  York,  paying  to  Herring  a  cent  a  pound  on  each  safe  so  sold 
within  the  State. 

It  is  evident  that  this  agreement  is  not  an  assignment  of  an  undi- 
vided interest  in  the  whole  patent,  nor  the  assignment  of  an  exclusive 
right  to  the  entire  monopoly  in  the  State  or  city  of  New  York.  It  is 
therefore  to  be  regarded  as  a  license  only,  and  under  the  act  of  con- 
gress does  not  enable  Herring  to  maintain  an  action  for  an  inMnge- 
ment  of  the  patent  right.  The  defendant  in  error  continues  the  legal 
owner  of  the  monopoly  created  by  the  patent. 

The  remaining  question  is  upon  the  validity  of  the  patent  on  which 
the  suit  was  brought. 

It  appears  that  James  Conner,  who  carried  on  the  business  of  a 
stereotype  founder  in  the  city  of  New  York,  made  a  safe  for  his  own 
use  between  the  years  1829  and  1832,  for  the  protection  of  his  papers 
against  fire ;  and  continued  to  use  it  until  1838,  when  it  passed  into 
other  hands.  It  was  kept  in  his  counting-room,  and  known  to  the 
persons  engaged  in  the  foundery;  and  after  it  passed  out  of  his 
hands,  be  used  others  of  a  different  construction. 

It  does  not  appear  what  became  of  this  safe  afterwards.   And  there 
is  nothing  in  the  testimony  from  which  it  can  be  inferred  that  its 
mode  of  construction  was  known  to  the  person  into  whose 
possession  it  fell,  or  that  any  value  was  attached  *  to  it  as  fi  [  *  496  ] 
place  of  security  for  papers  against  fire ;  or  that  it  was  ever 
used  for  that  purpose. 

Upon  these  facts,  the  court  instructed  the  jury  "  that,  if  Connei 
had  not  made  his  discovery  public,  but  had  used  it  simply  for  his 
own  private  purpose,  and  it  had  been  finally  forgotten  or  abandoned, 
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Bach  a  discovery  and  use  would  be  no  obstacle  to  the  taking  out  of 
a  patent  by  Fitzgerald,  or  those  claiming  under  him,  if  he  be  an 
ori^nal,  though  not  the  first,  inventor  or  discoverer." 

The  instruction  assumes  that  the  jury  might  find  from  the  evidence 
that  Conner's  safe  was  substantially  the  same  with  that  of  Fitz- 
gerald, and  also  prior  in  time.  And  if  the  fact  was  so,  the  question 
then  was,  whether  the  patentee  was  <<  the  original  and  first  inventor 
or  discoverer,"  within  the  meaning  of  the  act  of  congress. 

The  act  of  1836,  c.  357,  §  6,  authorizes  a  patent  where  the  party 
has  discovered  or  invented  a  new  and  useful  improvement,  ^not 
known  or  used  by  others  before  his  discovery  or  invention."  And  the 
15th  section  provides  that,  if  it  appears  on  the  trial  of  an  action 
brought  for  the  infringement  of  a  patent,  that  the  patentee  ^^  was  not 
the  original  and  first  inventor  or  discoverer  of  the  thing  patented," 
the  verdict  shall  be  for  the  defendant. 

Upon  a  literal  construction  of  these  particular  words,  the  patentee 
in  this  case  certainly  was  not  the  original  and  first  inventor  or  discov- 
erer, if  the  Conner  safe  was  the  same  with  his,  and  preceded  his  dis- 
covery. 

But  we  do  not  think  that  this  construction  would  carry  into  effect 
the  intention  of  the  legislature.  It  is  not  by  detached  words  and 
phrases  that  a  statute  ought  to  be  expounded.  The  whole  act  must 
be  taken  together,  and  a  fair  interpretation  given  to  it,  neither  extend- 
ing nor  restricting  it  beyond  the  legitimate  import  of  its  language, 
and  its  obvious  policy  and  object  And  in  the  15th  section,  after 
making  the  provision  above  mentioned,  there  is  a  further  provision, 
that,  if  it  shall  appear  that  the  patentee  at  the  time  of  his  application 
for  the  patent  believed  himself  to  be  the  first  inventor,  the  patent 
shall  not  be  void  on  account  of  the  invention  or  discovery  having 
been  known  or  used  in  any  foreign  country,  it  not  appearing  that  it 
had  been  before  patented  or  described  in  any  printed  publication. 

In  the  case  thus  provided  for,  the  party  who  invents  is  not,  strictly 
speaking,  the  first  and  original  inventor.  The  law  assumes  that  the 
improvement  may  have  been  known  and  used  before  his  discovery. 
Yet  his  patent  is  valid  if  he  discovered  it  by  the  efforts  of 
[  *  497  ]  his  own  genius,  and  believed  himself  to  be  *  the  original  in- 
ventor. The  clause  in  question  qualifies  the  words  before 
used,  and*  shows  that,  by  knowledge  and  use,  the  legislature  meant 
knowledge  and  use  existing  in  a  manner  accessible  to  the  public. 
If  the  foreign  invention  had  been  printed  or  patented,  it  was  already 
given  to  the  world,  and  open  to  the  people  of  this  country,  as  well  as 
of  others,  upon  reasonable  inquiry.  They  would  therefore  derive  no 
advantage  from  the  invention  here.     It  would  confer  no  benefit  upon 
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the  community,  and  the  inventor  therefore  is  not  considered  to  be 
entitled  to  the  reward.  But  if  the  foreign  discovery  is  not  patented, 
nor  described  in  any  printed  publication,  it  might  be  known  and 
used  in  remote  places  for  ages,  and  the  people  of  this  country  be  un- 
able to  profit  by  it  The  means  of  obtaining  knowledge  would  not 
be  within  their  reach ;  and,  as  far  as  tJheir  interest  is  concerned,  it 
would  be  the  same  thing  as  if  the  improvement  had  never  been  dis- 
covered. It  is  the  inventor  here  that  brings  it  to  them,  and  places  it 
in  their  possession.  And  as  he  does  this  by  the  effort  of  his  own 
genius,  the  law  regards  him  as  the  first  and  original  inventor,  and 
protects  his  patent,  although  the  improvement  had  in  fact  been  in- 
vented before,  and  used  by  others. 

So,  too,  as  to  the  lost  arts.  It  is  well  known  that  centuries  ago 
discoveries  were  made  in  certain  arts,  the  firuits  of  which  have  come 
down  to  us,  but  the  means  by  which  the  work  was  accomplished,  are 
at  this  day  unknown.  The  knowledge  has  been  lost  for  ages.  Yet 
it  would  hardly  be  doubied,  if  any  one  now  discovered  an  art  thus 
lost,  and  it  was  a  useful  improvement,  that,  upon  a  fair  construction 
of  the  act  of  congress,  he  would  be  entitled  to  a  patent.  Yet  he 
would  not  literally  be  the  first  and  original  inventor.  But  he  would 
be  the  first  to  confer  on  the  public  the  benefit  of  the  invention.  He 
would  discover  what  is  unknown,  and  communicate  knowledge 
which  the  public  had  not  the  means  of  obtaining  without  his  in- 
vention. 

Upon  the  same  principle,  and  upon  the  same  rule  of  construction, 
we  think  that  Fitzgerald  must  be  regarded  as  the  first  and  original 
inventor  of  the  safe  iji  question.  The  case  as  to  this  points  admits 
that,  although  Conner's  safe  had  been  kept  and  used  for  years,  yet 
no  test  had  been  applied  to  it,  and  its  capacity  for  resisting  heat  was 
not  known  ;  there  was  no  evidence  to  show  that  any  particular  value 
was  attached  to  it  after  it  passed  from  his  possession,  or  that  it  was 
ever  afterwards  used  as  a  place  of  security  for  papers ;  and  it  ap- 
peared that  he  himself  did  not  attempt  to  make  another  like  the  one 
he  is  supposed  to  have  invented,  but  used  a  different  one.  And  upon 
this  state  of  the  evidence,  the  court  put  it  to  the  jury  to  say, 
whether  this  safe  *  had  been  finally  forgotten  or  abandoned  [  *  498  ] 
Defore  Fitzgerald's  invention,  and  whether  he  was  the  orig- 
inal inventor  of  the  safe  for  which  he  obtained  the  patent;  directing 
them,  if  they  found  these  two  facts,  that  their  verdict  must  be  for  the 
plaintiff.  We  think  there  is  no  error  in  this  instruction.  For,  if  the 
Conner  safe  had  passed  away  from  the  memory  of  Conner  himself, 
and  of  those  who  had  seen  it,  and  the  safe  itself  had  disappeared,  the 
knowledge  of  the  improvement  was  as  completely  lost  as  if  it  had 
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never  been  discovered.  The  public  could  derive  no  benefit  from  it 
until  it  was  discovered  by  another  inventor.  And  if  Fitzgerald  made 
his  discovery  by  his  own  efforts,  without  any  knowledge  of  Conner's, 
he  invented  an  improvement  that  was  then  new,  and  at  that  time 
unknown ;  and  it  was  not  the  less  new  and  unknown  because  Ck)n- 
ner's  safe  was  recalled  to  his  memory  by  the  success  of  Fitzgerald's. 

We  do  not  understand  the  circuit  court  to  have  said  that  th(; 
omission  of  Conner  to  try  the  value  of  his  safe  by  proper  tests,  would 
deprive  it  of  its  priority;  nor  his  omission  to  bring  it  into  public  use. 
He  might  have  omitted  both,  and  also  abandoned  its  use,  and  been 
ignorant  of  the  extent  of  its  value ;  yet,  if  it  was  the  same  with  Fitz- 
gerald's, the  latter  would  not  upon  such  grounds  be  entitled  to  a  pat- 
ent, provided  Conner's  safe  and  its  mode  of  construction  were  still 
in  the  memory  of  Conner  before  they  were  recalled  by  Fitzgerald's 
patent. 

The  circumstances  above  mentioned,  referred  to  in  the  opinion  of 
the  circuit  court,  appear  to  have  been  introduced  as  evidence  tending 
to  prove  that  the  Conner  safe  might  have  been  finally  forgotten,  and 
upon  which  this  hypothetical  instruction  was  given.  Whether  this 
evidence  was  sufficient  for  that  purpose  or  not,  was  a  question  for 
the  jury,  and  the  court  left  it  to  them.  And  if  the  jury  found  the 
fact  to  be  so,  and  that  Fitzgerald  again  discovered  it,  we  regard  him 
as  standing  upon  the  same  ground  with  the  discoverer  of  a  lost  art, 
or  an  unpatented  and  unpublished  foreign  invention,  and  like  him 
entitled  to  a  patent.  For  there  was  no  existing  and  living  knowledge 
of  this  improvement,  or  of  its  former  use,  at  the  time  he  made  the 
discoveyfy.  And  whatever  benefit  any  individual  may  derive  from  it 
in  the  safety  of  his  papers,  he  owes  entirely  to  the  genius  and  exer- 
tions of  Fitzgerald. 

Upon  the  whole,  therefore,  we  think  there  is  no  error  in  the  opinion 
of  the  circuit  court,  and  the  judgment  is  therefore  affirmed. 

IVFLean,  J.  I  dissent  from  the  opinion  of  a  majority  of  the  judges 
in  this  case.  The  point  of  difference,  I  think,  is  essential  to  the 
maintenance  of  the  rights  of  the  public,  and  also  of  inventors. 
[  *  499  ]  *  It  was  proved  by  James  Conner,  as  appears  from  the  bill 
of  exceptions,  "  that  between  1829  and  1832  he  was  engaged 
in  business  as  a  stereotype  founder,  and,  knowing  that  plaster  of 
Paris  was  a  non-conductor  of  heat,  he  constructed  a  safe  with  a 
double  chest,  and  filled  the  space  between  the  inner  and  outer  one 
with  plaster  of  Paris ;  the  same,  substantially,  as  testified  to  and 
claimed  by  Fitzgerald,  except  there  was  no  plaster  used  on  the  top 
of  the  safe.    It  was  made  for  his  own  private  u.-e  in  his  establishment, 
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and  was  used  by  him  as  a  safe  from  the  time  it  was  made  till  1838, 
when  it  passed  into  other  hands.  It  was  kept  in  the  counting-room 
while  he  used  it,  and  was  known  to  the  persons  working  in  the 
foundery."     This  evidence  was  confirmed  by  another  witness. 

By  the  sixth  section  of  the  patent  act  of  1836,  it  is  provided,  ^<  that 
any  person  or  persons  having  discovered  or  invented  any  new  or 
useful  art,  machine,  manufacture,  or  composition  of  matter,  or  any 
new  or  usual  improvement  on  any  art,  machine,  manufacture,  or 
composition  of  matter,  not  known  or  used  by  others  before  his  or  their 
discovery  or  invention  thereof,"  may  apply  for  a  patent,  iScc  The 
applicant  is  required  to  ^  make  oath  or  affirmation  that  he  does  verily 
believe  that  he  is  the  original  and  first  inventor,"  &c,  <'  and  that  he 
does  not  know  or  believe  that  the  same  was  ever  before  known  or 
used.'' 

The  seventh  section  authorizes  and  requires  the  commissioner  of 
patents  ^'  to  make  or  cause  to  be  made  an  examination  of  the  alleged 
new  invention  or  discovery ;  and  if  on  such  examination  it  shall  not 
appear  to  the  commissioner  that  the  same  had  been  invented  or  dis- 
covered by  any  other  person  in  this  country  prior  to  the  alleged  in- 
vention or  discovery  thereof  by  the  applicant,  or  that  it  had  been 
patented  or  described  in  any  printed  publication  in  this  or  any  foreign 
country,"  &c.,  the  commissioner  may  grant  a  patent. 

In  the  fifteenth  section  it  is  provided,  "that  whenever  it  shall 
satisfactorily  appear  that  the  patentee,  at  the  time  of  making  his  ap- 
plication for  the  patent,  believed  himself  to  be  the  first  inventor  or 
discoverer  of  the  thing  patented,  the  same  shall  not  be  held  to  be  void 
on  account  of  the  invention  or  discovery,  or  any  part  thereof,  having 
been  before  known  or  used  in  any  foreign  country,  it  not  appearing 
that  the  same  or  any  substantial  part  thereof  had  before  been  patented 
or  described  in  any  printed  publication." 

From  the  above  extracts,  it  is  seen  that  the  patentee  must  be  the 
inventor  of  the  machine,  or  the  improvement  of  it,  or  he  can  have  no 
right.  If  the  thing  was  known  or  used  by  others,  he  cannot  claim  a 
patent.  Or  if  it  was  patented  in  a  foreign  country,  or  de- 
scribed in  any  publication  at  home  or  in  any  *  foreign  [  *  500  ] 
country,  he  has  no  right  to  a  patent.  To  this  there  is  only 
the  exception  in  the  fifteenth  section  above  cited.  But  this  can  have 
no  influence  in  the  present  case. 

Let  these  provisions  of  the  statute  be  compared  with  the  two 
last  paragraphs  of  the  charge  of  the  court,  as  stated  in  the  third  ex- 
ception :  — 

"  And  said  court  further  instructed  the  jury,  that  if  they  found  that 
the  use  made  by  James  Conner  of  plaster  of  Paris  was  confined  to  a 
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single  iron  chest,  made  for  his  own  private  use  after  said  Fitzgerald's 
discovery  and  experiments,  then  it  was  not  in  the  way  of  Fitzgerald's 
patent,  and  the  same  was  valid ;  but  if  the  jury  found  that  said 
James  Conner  made  his  said  safe,  as  claimed,  and  tested  it  by  ex- 
periments, before  Fitzgerald's  invention  and  improvement,  and  before 
he  tested  the  same,  then  said  Fitzgerald  was  not  the  first  inventor  as 
claimed,  and  was  not  entitled  to  said  patent." 

This  charge  stands  disconnected  with  any  other  facts  in  the  case, 
except  those  named,  and,  in  my  judgment,  it  is  erroneous.  If  Con- 
ner's  safe  were  identical  with  Fitzgerald's,  and  though  it  was  of  prior 
invention,  yet  if  it  were  not  tested  by  experiments  before  Fitzgerald's 
improvement,  and  before  he  tested  the  same,  the  jury  under  the  in- 
struction were  bound  to  find  for  Fitzgerald.  And  the  case  was  thus 
made  to  turn,  not  on  the  priority  of  invention  only,  but  upon  that 
and  the  fact  of  its  having  been  tested  by  experiments.  This  in- 
troduces a  new  principle  into  the  patent  law.  The  right  under  the 
law  depends  upon  the  time  of  the  invention.  An  experimental  test 
may  show  the  value  of  the  thing  invented,  but  it  is  no  part  of  the 
invention. 

"  The  court  further  charged,  that,  independently  of  these  consid- 
erations, there  was  another  view  of  the  case,  as  it  respected  the 
Conner  safe  ;  that  it  was  a  question  whether  the  use  of  it  by  him  had 
been  such  as  would  prevent  another  inventor  firom  taking  out  a  patent; 
that  if  Conner  had  not  made  his  discovery  public,  but  had  used  it 
simply  for  his  own  private  purpose,  and  it  had  been  finaUy  forgotten 
or  abandoned,  such  a  discovery  and  use  would  be  no  obstacle  to  the 
taking  out  of  a  patent  by  Fitzgerald,  or  those  claiming  under  him,  if 
he  be  an  original,  though  not  the  first,  inventor  or  discoverer  of  the 
improvement." 

If  there  be  any  thing  clear  in  the  patent  law,  it  is  that  the  original 
inventor  means  the  first  inventor,  subject  only  to  the  provision  stated 
in  the  fifteenth  section.  This  instruction  presupposes  that  the  safes 
are  the  same  in  principle.  Now,  if  the  invention  was  patented  abroad, 
or  was  described  in  a  foreign  publication,  both  of  which 
[  •  501  ]  were  unknown  to  the  inventor  in  *  this  country,  still,  bis 
patent  is  void.  So  it  is  void  if  such  invention  has  been 
known  to  any  person  in  this  country.  The  instruction  says,  if  Con- 
ner's invention  '^  had  been  forgotten  or  abandoned,"  it  was  no  ob- 
stacle to  Fitzgerald's  right  Can  a  thing  be  forgotten  or  abandoned 
that  was  never  known  ?  If  known  before  Fitzgerald's  invention,  it 
is  fatal  to  it.  By  whom  must  it  have  been  forgotten  ?  By  the  in- 
ventor, or  the  public,  or  both  ?  And  how  must  it  have  been  aban- 
doned ?     When  an  invention  is  abandoned,  it  is  said  to  be  given  up 
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to  the  public,  and  this  is  the  sense  in  which  the  term  abandonment 
is  ased  in  the  patent  law.  Such  an  abandonment  would  be  fatal  to 
the  right  of  Fitzgerald. 

Conner's  safe,  as  appears  from  the  bill  of  exceptions,  was  used  in 
his  counting-house,  being  accessible  to  every  one,  some  six  or  eight 
years.  In  1838,  it  passed  into  other  hands ;  but  into  whose  hands  it 
does  not  appear.  In  1843,  Fitzgerald  obtained  his  patent.  How 
long  before  that  he  made  experiments  to  test  the  invention  is  not 
proved.  At  most,  the  time  must  have  been  less  than  five  years, 
this  is  a  short  period  on  which  to  found  a  presumption  of  forgetful- 
ness.  The  law  authorizes  no  such  presumption.  It  can  never  become 
the  law.  It  is  not  founded  on  probability  or  reason.  The  question  is, 
Was  Conner's  invention  prior  to  that  of  Fitzgerald  ?  That  it  was 
of  older  date,  by  some  ten  or  twelve  years,  is  proved.  And  the  in- 
struction, it  must  be  observed,  was  founded  on  the  supposition  that 
both  inventions  were  similar. 

The  instruction  seems  to  attach  great  importance  to  the  fact  that 
Conner's  safe  was  used  only  for  his  private  purpose.  This  is  of  no 
importance.  The  invention  is  the  question,  and  not  the  manner 
in  which  the  inventor  used  it  The  safe  was  constructed  at  the 
foundery,  and  must  have  been  known  to  the  hands  there  employed. 
How  can  it  be  ascertained  that  Fitzgerald  was  not  informed  by  some 
of  these  hands  of  the  structure  of  Conner's  safe,  or  by  some  one  of 
the  many  hundreds  who  had  seen  it  in  bis  coanting-house  in  the  city 
of  New  York  ?  It  was  to  guard  against  this,  which  is  rarely  if  ever 
susceptible  of  proof,  that  the  act  is  express, —  if  the  thing  patented 
was  known  before,  the  patent  is  void.  If  the  fact  of  this  knowledge 
in  any  one  be  established,  it  is  immaterial  whether  the  patentee  may 
have  known  it  or  not,  it  avoids  his  patent 

The  law,  on  this  subject,  is  not  founded  upon  any  supposed  notions 
of  equity.  A  foreign  patent  for  the  same  thing,  or  a  description  of 
the  thing  in  a  foreign  publication,  is  as  effectual  to  avoid  the  patent 
as  if  the  patentee  had  seen  the  prior  invention.  Notice  to 
him  is  not  important.  The  law  is  adopted  on  *  a  settled  [  *  502  ] 
public  policy,  which,  while  it  is  just  to  inventors,  protects  the 
rights  of  the  public.  Any  other  basis  would  open  the  door  for  endless 
frauds,  by  pretended  inventors,  without  the  probability  of  detection. 
And  especially  does  this  new  doctrine  of  forgetfulness,  or  abandon- 
ment, used  in  any  other  sense  than  as  recognized  in  the  patent  law, 
leaving  such  matters  to  a  jury,  overturn  what  I  consider  to  be  the 
settled  law  on  this  subject.  Of  the  same  character  is  the  fact,  that 
the  invention  was  used  for  private  purposes.  A  thing  may  be  used 
in  that  way,  and  at  the  same  time  be  public,  £is  was  the  case  with 
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the  Conner  safe,  and  yet  the  jury  are  neoesaarily  misled  by  snch  an 
instraction. 

Daniel,  J.^  dissenting. 

Differing  from  the  majority  in  the  decision  just  pronounced,  I  pro- 
ceed  to  state  the  grounds  on  which  my  dissent  from  that  decision  is 
founded. 

On  two  essential  points  in  this  cause,  it  seems  to  me  that  the 
learned  justice  who  tried  it  at  the  circuit  has  erred,  and  that  the 
decision  here  should  therefore  have  been  for  a  reversal  of  his  judgment 
Those  points  involve,  first,  the  right  of  the  plaintiff  below  to  maintain 
his  action  upon  the  title  or  right  of  action  deduced  from  Fitzgerald 
through  Enos  and  Benjamin  Wilder;  and  secondly,  a  right  to  or 
interest  in  the  subject  of  the  suit  on  the  part  of  the  plaintiff  below, 
admitting  that  subject  to  have  been  originally  invented  and  used  by 
some  other  person  than  Fitzgerald;  a  right  founded  upon  an  assump- 
tion that  this  subject  had  been  used  in  private  only,  or  had,  in  the  lan- 
guage of  the  learned  justice,  been  "  finally  forgotten  or  abandoned"  by 
such  first  inventor.  These  points  are  presented  by  the  first  and  third 
exceptions  of  the  plaintiffs  in  error  to  the  rulings  at  the  trial  below. 
The  plaintiff  in  the  circuit  XM>urt  claimed  by  assignment  from  B.  6. 
Wilder,  assignee  of  Enos  Wilder,  assignee  of  Daniel  Fitzgerald, 
alleged  to  have  been  the  inventor  of  the  Salamander  safe.  By  the 
paper  deduction  of  title,  it  appears  that,  on  the  11th  day  of  April, 
1839,  Fitzgerald,  alleging  that  he  had  invented  an  improvement  called 
the  Salamander  safe,  for  which  he  was  about  to  apply  for  letters- 
patent,  for  the  consideration  of  five  thousand  dollars,  sold  the  interest 
be  then  had,  or  might  thereafter  have,  in  this  invention,  to  Enos 
Wilder ;  that  Enos  Wilder,  on  the  1st  day  of  September,  1843,  for 
the  consideration  of  one  dollar,  assigned  and  transferred  to  the  plaintiff 
all  the  right,  titie,  and  interest  which  he  had  derived  from  Fitzgerald, 
under  the  agreement  of  the  11th  of  April,  1839 ;  that  no  patent  issued 
for  this  Salamander  safe  until  the  year  1843,  when  a  patent 
[  *  503  ]  was  granted  to  Daniel  Fitzgerald,  *  as  the  original  inventor; 
^  that  no  patent  for  this  invention  has  ever  been  granted  either 

to  Enos  or  B.  6.  Wilder,  either  as  inventor  or  assignee  of  thb 
safe ;  that  the  titie,  whatever  it  may  be,  rests  upon  the  agreement 
between  Fitzgerald  and  Enos  Wilder,  of  the  11th  of  April,  1839, 
before  the  patent  to  the  former. 

It  must  be  recollected,  that  this  is  an  action  at  law;  and  in  ordei 
to  maintain  it,  the  plaintiff  was  bound  to  set  out  and  to  prove  a  legal 
titie.  Has  he  done  either  ?  What  was  the  character  of  the  interest 
or  titie  transferred  from  Fitzgerald  to  Enos  Wilder  ?    This  could  not 
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transcend  the  interest  or  title  possessed  by  Fitzgerald  himself;  and 
what  was  this  ?  A  title  to  any  specific  machine  which  he  may  have 
constructed,  and  of  which  no  person  could  rightfully  deprive  him ; 
and  a  claim  upon  the  good-will  and  gratitude  of  the  community,  if 
in  truth  he  should  have  conferred  upon  them  a  benefit  by  the  dis- 
covery and  construction  of  his  machine.  I  speak  now  in  refer- 
ence to  rights  derivable  firom  the  common  law;  and  independently 
of  the  constitution  or  of  statutory  provisions.  The  mere  circum- 
stances of  inventing  and  constructing  a  machine,  could  no  more  in- 
hibit its  imitation,  than  would  the  structure  or  interior  arrangement 
of  a  house  of  peculiar  ingenuity  or  convenience  prevent  the  like  imi- 
tation by  any  one  who  could  possess  himself  of  its  plan.  The  mere 
mental  process  of  devising  an  invention,  enters  not  into  the  nature 
of  property  according  to  the  common  law ;  it  forms  no  class  or  divis- 
ion in  any  of  its  enumerations  or  definitions  of  estates  or  property, 
eind  is  a  matter  quite  too  shadowy  for  the  practical  character  of  that 
sturdy  system. 

A  doctrine  contrary  to  this,  though  with  some  discrepancy  amongst 
the  judges  as  to  its  extent,  seems  at  one  time  to  have  obtained  in  the 
King's  Bench,  as  propounded  in  the  case  of  Millar  v.  Taylor,  in 
4  Burrow,  2305,  in  opposition  to  the  profound  and  unanswerable 
reasoning  of  Mr.  Justice  Yates;  but  upon  a  review  of  the  same 
question  in  the  Lords,  in  the  case  of  Donaldsons  v.  Becket  and  others, 
the  doctrine  of  the  King's  Bench  was  repudiated,  and  that  of  the 
common  law,  as  asserted  by  Yates,  Justice,  vindicated  and  restored. 
And,  indeed,  if,  according  to  the  opinions  of  some  of  the  judges  in 
the  case  of  Millar  v.  Taylor,  the  mere  mental  process  of  invention 
constituted  an  estate  or  property  at  the  common  law,  and  property 
vested  in  perpetuo^  except  so  far  as  it  should  be  transferred  by  the 
owner,  it  is  difficult  to  perceive  the  necessity  of  a  cautious  and  com- 
plicated system  for  the  investment  and  security  of  interests  already 
perfect,  and  surrounded  with  every  guard  and  protection 
which  is  inseparable  under  the  *  common  law  from  every  [  *  504  ] 
right  it  has  created  or  recognized.  But  if  the  mere  mental 
and  invisible  process  of  invention,  apart  firom  the  specific,  sensible, 
and  individual  structure,  can  be  classed  at  aU  as  property  at  law,  it 
must  partake  of  the  character  of  a  chose  in  action^  much  more  so 
than  an  obligation  or  contract,  the  terms  and  conditions  of  which  are 
defined  and  assented  to  by  the  contracting  parties.  To  choses  in 
action^  it  can  scarcely  be  necessary  here  to  remark,  assignability  is 
imparted  by  statutory  enactment  only,  or  by  commercial  usage.  To 
hold  that  the  single  circumstance  of  invention  creates  an  estate  or 
property  at  law,  and  an  estate  and  legal  title  transmissible  by  assign- 
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ment,  appears  to  me  a  doctrine  not  merely  subversive  of  the  common 
law,  but  one  which  contravenes  the  origin  and  course  of  legislation 
in  England  in  relation  to  patent  rights,  and  renders  useless  and  futile 
both  the  constitutional  provision  and  all  the  careful  enactments  of 
congress  for  the  security  and  transmissibility  of  the  same  rights. 
For  why,  as  has  been  already  remarked,  should  that  provision  and 
these  enactments  have  been  made  for  the  establishment  and  security 
of  that  which  was  established  and  safe  independently  of  both  ?  I 
hold  it,  then,  to  be  true,  that  the  circumstance  of  invention  invests 
no  such  perfect  estate  or  right  of  property  as  can  be  claimed  and 
enforced  at  law  or  in  equity  against  the  user  of  the  same  invention, 
either  by  subsequent  inventors  or  imitators,  and  that  ar^y  estate  or 
property  in  the  mere  mental  process  of  invention  must  be  traced  to 
and  deducible  from  the  constitution  and  the  acts  of  congress  alone. 
I  cannot  but  regard  as  mischievous  and  alarming  an  attempt  to  in- 
troduce a  quasi  and  indcBnite,  indefinable,  and  invisible  estate,  in- 
dependently of  the  constitution  and  acts  of  congress,  and  unknown 
to  the  rules  and  principles  of  the  common  law. 

It  is  the  patent  alone  which  creates  an  estate  or  interest  in  the  in- 
vention known  to  the  law,  and  which  can  be  enforced  either  at  law 
or  in  equity,  either  by  the  inventor  or  by  the  person  to  whom,  by 
virtue  of  the  statute,  he  may  assign  his  rights.  Down  to  the  act  of 
congress  of  1837,^  nothing  but  the  estate,  interest,  or  property  created 
or  invested  by  the  patent  itself,  was  made  assignable.  The  language 
of  the  law  is,  that  "every  patent,''  "the  exclusive  right  under  any 
patent,"  "the  thing  patented,*'  may  be  assignable.  The  fact  or  exist- 
ence of  a  patent  is  in  every  instance  inseparable  from  the  right  given. 
It  is  this  fact,  and  this  only,  which  impresses  the  quality  of  assigna- 
bility. Of  course,  under  these  provisions,  there  could  be  no  transfei 
of  the  legal  title  previously  to  a  patent. 

By  section  6th  of  the  act  of  congress  approved  March  3, 
[  'SOS  ]  1837,  'it  is  provided,  that  thereafter  any  patent  to  be  issued 
may  be  made  to  the  assignee  of  the  inventor  or  discoverer, 
upon  the  conditions  set  forth  in  that  section.  Yet  still,  it  is  presumed 
that,  until  the  issuing  of  a  patent,  so  far  is  it  from  being  true  that  a 
legal  estate  or  title  existed  in  such  assignee,  it  is  clear,  on  the  con- 
trary, that  no  legal  title  existed  before  the  patent  in  the  inventor  him- 
self, for  it  is  the  patent  which  constitutes  his  title.  Of  course,  then, 
the  assignee  can  at  most  hold  nothing  but  an  equity  under  such  an 
assignment,  which  he  may  insist  upon  under  this  assignment  against 
the  inventor  or  against  the  government ;  but  he  has  no  legal  title  by 
force  merely  of  such  an  assignment,  and  d  fortiori  he  has  no  legal 

*  5  Stats,  at  r^rge,  191. 
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title,  if  the  patent,  notwithstanding  such  an  assignment,  is  in  fact 
issued  to  the  inventor,  but  is  thereby  entirely  excluded  from  all  pre- 
tension to  a  legal  title.  Thus,  in  the  case  before  us,  the  patent  under 
which  the  plaintiff  claims  was,  subsequently  to  the  agreement  be- 
tween Fitzgerald  and  Enos  Wilder,  issued  to  Fitzgerald,  the  inven- 
tor, and,  according  to  the  proofs  in  the  cause,  has  never  been  renewed 
to  Enos  Wilder,  nor  to  ^any  claimant  under  him,  nor  been  assigned 
to  any  such  claimant,  but  remains  still  in  the  alleged  inventor,  Fitz- 
gerald. It  seems  to  me,  then,  indisputable,  that  the  legal  title  indis- 
pensable for  the  maintenance  of  this  suit  at  law,  never  was  in  the 
plaintiff,  and  that  he  could  not  maintain  the  action. 

The  second  instance  in  which  I  hold  the  learned  justice  who  tried 
this  cause  to  have  erred,  is  that  in  which  he  instructed  the  jury  as 
follows :  "  That  if  Conner  had  not  made  his  discovery  public,  but 
had  used  it  simply  for  his  own  private  purpose,  and  it  had  been 
finally  forgotten  or  abandoned,  such  discovery  and  use  would  be  no 
obstacle  to  the  taking  out  of  a  patent  by  Fitzgerald,  or  those  claim- 
ing under  him,  if  he  be  an  original,  though  not  the  first  inventor  or 
discoverer  of  the  improvement."  In  considering  this  instruction  of 
the  learned  judge,  the  first  vice  with  which  it  appecurs  to  be  affected 
is  its  violation  of  a  rule  thought  to  be  universally  applicable  to  in- 
structions to  juries  in  trials  at  law ;  and  that  rule  is  this,  that  instruc- 
tions should  always  arise  out  of,  and  be  limited  to,  the  facts  or  the 
evidence  in  the  cause,  to  which  the  questions  of  law  propounded  from 
the  bench  should  be  strictly  applicable;  and  that  instructions  which  are 
general,  abstract,  or  not  springing  from,  and  pertinent  to  the  facts  of 
the  case,  are  calculated  to  mislead  the  jury,  and  are  therefore  im- 
proper. Tried  by  this  rule,  the  instruction  of  the  learned  judge,  so 
far  as  it  relates  to  Conner's  not  having  made  his  discovery  public,  or 
having  finally  forgotten  or  abandoned  it,  is  certainly  irrelevant  to, 
and  nnsustained  by  eny  evidence  in  the  record.  So  far  is 
the  *  existence  of  such  testimony  from  being  shown,  the  [  *506  ] 
converse  is  proved  and  is  justly  inferable  throughout ;  for 
although  it  does  not  appear  that  Conner  advertised  his  invention  in 
the  public  papers,  or  claimed  a  patent  for  it,  it  is  admitted  that  he 
used  this  safe  in  an  extensive  business  establishment,  to  which  it  is 
certain  from  the  nature  of  his  business  the  public  had  access ;  and  it 
is  not  pretended  that  he  made  any  effort  at  concealment  at  what  he 
had  invented,  and  the  record  is  entirely  destitute  of  evidence  of  an 
abandonment  of  his  invention.  As  to  the  assumption  of  his  having 
forgotten  it,  there  is  neither  a  fact,  an  inquiry,  nor  conjecture  in  the 
testimony  pointing  to  such  a  conclusion.  The  instruction  appears 
to  me  to  be  wholly  gratuitous  and  irrelevant     But  supposing  this 
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instruction  to  have  been  founded  upon  testimony  introduced  before 
the  jury,  let  us  consider  for  a  moment  its  correctness  as  a  rule  of  law 
applicable  to  this  cause.  This  charge,  it  must  be  recollected,  admits 
that  Conner  was,  or  might  have  been,  the  first  inventor ;  and,  not- 
withstanding, asserts  that  Fitzgerald,  though  posterior  in  time,  might, 
upon  the  conditions  and  considerations  assumed  by  the  judge,  be* 
come  the  owner  of  the  right.  Are  these  conditions  warranted,  either 
by  the  rules  of  public  policy,  or  by  the  terms  and  language  of  legis- 
lative provisions  on  such  subjects  ?  It  is  said  that  patent  privileges 
are  allowed  as  incitements  to  inventions  and  improvements  by  which 
the  public  may  be  benefited.  This  position,  that  may  be  conceded 
in  general,  should  not  be  made  a  means  of  preventing  the  great  and 
public  purposes  its  legitimate  enforcement  is  calculated  to  secure. 
The  admission  of  this  principle  leaves  entirely  open  the  inquiries, 
whether  he  is  more  the  benefactor  of  the  public  who  makes  a  useful 
improvement  which  he  generously  shares  with  his  fellow-citizens,  or 
he  who  studies  some  device  which  he  denies  to  all,  and  limits  by 
every  means  in  his  power  to  a  lucrative  monopoly ;  and  still  more, 
whether  the  latter  shall  be  permitted  to  seize  upon  that  which  had 
aheady  (as  is  here  admitted)  been  given  to  the  public,  thereby  to  levy 
contributions,  not  only  on  the  community  at  large,  but  upon  him 
even  who  had  been  its  generous  benefactor.  It  was  doubtless  to 
X  prevent  consequences  like  those  here  presented,  that  the  priority  and 
originality  of  inventions  are  so  uniformly  and  explicitiy  insisted  upon 
in  all  the  legislation  of  congress,  as  will  presently  be  shown.  The 
tendency  of  the  learned  judge's  charge  to  mislead  the  jury,  from  its 
want  of  precision,  and  its  failure  to  define  any  certain  predicament 
upon  which  the  action  of  the  jury  should  be  founded,  is  of  itself  an 
insuperable  objection  to  that  charge.    Thus  it  is  said,  if  Conner  ^^had 

not  made  his  discovery  public."  In  what  mode  ?  it  may 
[  •SO?  ]   be  asked.     What  form  of  publicity  did  •the  learned  judge 

intend  the  jury  should  require?  It  is  shown  that  Conner 
used  his  safe  publicly ;  that  is,  he  concealed  it  from  no  one  ;  and  if 
any  mode  or  kind  of  publication  or  concealment  was  requisite,  either 
to  establish  or  conclude  the  right  of  Conner,  or  to  conclude  common 
right,  (a  delinquency  in  the  nature  of  a  forfeiture,)  surely  that  mode, 
if  found  either  in  any  statute,  or  in  the  rules  of  the  common  law, 
ought  to  have  been  clearly  laid  down,  so  as  to  guard  the  rights  of  alL 
In  the  next  place,  it  is  said  by  the  learned  judge,  that,  if  Conner  had 
abandoned  this  improvement,  which  the  charge  admits  him  to  have 
invented,  this  would  justify  a  patent  to  another  who  had  not  known 
of  the  improvement,  although  a  subsequent  inventor.  I  have  always 
understood  it  to  be  indisputable   law,  that  wherever  an  inventor 
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abandons  or  surrenders  an  invention  or  improvement  which  be  has 
certainly  made,  and  neither*  claims  an  exdusive  right  in  himself  nor 
transfers  it  to  another^  the  invention  or  improvement  is  given  to  the 
public ;  but  by  the  charge  in  this  case,  such  an  abandonment  trans- 
fers an  exclusive  right  to  one  who,  by  the  case  supposed,  is  admitted 
not  to  be  the  first  inventor.  So,  too,  with  respect  to  the  hypothesis 
of  the  learned  judge  that  the  invention  had,  or  might  have  been  for- 
gotten. To  this  the  same  objections  of  vagueness  and  uncertainty, 
and  the  graver  objection  of  injustice  to  the  real  inventor  or  to  the 
public,  are  applicable.  By  whom  and  for  what  interval  of  time  must 
this  improvement  have  been  forgotten,  in  order  to  transfer  it  from  the 
originator  thereof.  For  a  term  of  years  ?  And  if  so,  for  how  long  a 
term  ?  But  suppose  he  forgets  it  for  his  lifetime,  shall  his  executor 
or  his  posterity,  upon  the  exhibition  of  indisputable  proofs  of  the  in- 
vention, yea,  the  very  machine  itself,  perfect  in  all  its  parts  and  in  its 
operation,  be  cut  off  ?  This  surely  cannot  be ;  but,  at  any  rate,  the 
ory  should  have  been  famished  with  some  rule  or  measure  of  obliv- 
ousness,  if  this  was  to  be  made  the  substantive  cause  of  deprivation 
as  to  the  original  inventor,  or  the  foundation  of  right  and  of  exclusive 
right  in  one  confessedly  not  the  first  inventor.  An  attempt  has  been 
made  to  compare  the  doctrine  propounded  by  the  court  to  what  it 
might  be  thought  is  the  law  as  applicable  to  the  discovery,  or  rather 
recovery,  of  the  processes  employed  in  what  have  been  called  the 
lost  arts.  This  illustration  is  in  itself  somewhat  equivocal,  and  by 
no  means  satisfactory ;  for  if  that  process  could  certainly  be  shown 
to  be  the  same  with  one  claimed  by  the  modern  inventor,  his  discov- 
ery could  scarcely  have  the  merit  of  originality,  or  be  the  foundation 
of  exclusive  right  But,  in  truth,  the  illustration  attempted  to  be 
drawn  from  a  revival  of  a  lost  art  is  not  apposite  to  the 
present  case.  The  term  lost  art,  is  applicable  peculiarly  •to  [  •SOS  ] 
certain  monuments  of  antiquity  still  remaining  in  the  world, 
the  process  of  whose  accomplishment  has  been  lost  for  centuries,  has 
been  irretrievably  swept  from  the  earth,  with  every  vestige  of  the 
archives  or  records  of  the  nations  with  whom  those  arts  existed,  and 
the  origin  or  even  the  identity  of  which  process  none  can  certainly 
establish.  And  if  a  means  of  producing  the  effect  we  see  and  have 
amongst  us  be  discovered,  and  none  can  either  by  history  or  tradi- 
tion refer  to  a  similar  or  to  the  identical  process,  the  inventor  of  that 
means  may  so  far  claim  the  merit  of  originality,  though  the  work 
itself  may  have  been  produced  possibly  by  the  same  means.  But 
not  one  principle  drawn  firom  such  a  state  of  things  can  be  applied 
to  a  recent  proceeding,  which  counts  from  its  origin  scarcely  a  period 
of  fifteen  years.  In  fine,  this  ruling  of  the  learned  judge  is  regarded 
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as  being  at  war  not  less  with  the  policy  cuid  objects,  than  it  is  with 
the  express  language  of  all  the  legislation  by  congress  upon  the  sub- 
ject of  patent  rights,  which  legislation  has  uniformly  constituted 
priority  of  invention  to  be  the  foundation  and  the  test  of  aU  such 
rights.  Thus  in  the  act  of  April  10, 1790,  the  first  patent  law,  1  Stats, 
at  Large,  109,  it  is  declared  by  the  1st  section :  "  That  upon  the  appli- 
cation of  any  person  or  persons,  &c.,  setting  forth  that  he,  she,  or  they 
hath  or  have  invented  or  discovered  any  useful  art,  &c.,  not  before 
known  or  used,"  &c;  and  the  2d  section  of  the  same  statute,  requiring 
a  specification  of  any  invention  or  discovery,  declares  that  it  shall  be 
so  described  ^^  as  to  distinguish  it  from  all  other  things  known  or  used." 

The  act  of  February  21,  1793, 1  Stats,  at  Large,  318,  provides, 
that  when  any  citizen  or  citizens  of  the  United  States  shall  allege 
that  he  or  they  have  invented  any  ''new  and  useful  art,  &C.,  not 
known  or  used  before  the  application,"  &c. 

By  the  act  of  April  17, 1800,  2  Stats,  at  Large,  37,  which  extends 
the  privilege  of  patents  to  aliens,  proof  is  required  that  the  art,  inven. 
tion,  or  discovery  hath  not  been  known  or  used  in  that  or  any  foreign 
country.  It  is  true  that  this  requisition  has  been  so  far  relaxed  as  to 
admit  of  the  patenting  in  this  country  inventions  which  had  been 
invented  and  used  abroad,  but  with  respect  to  this  country  the  inven- 
tion, &c.,  must  still  be  original. 

In  the  act  of  July  4, 1836,  5  Stats,  at  Large,  117,  reorganizing  the 
patent  office,  the  language  of  the  6th  section  is  as  follows :  ''  That 
any  person  or  persons  having  discovered  or  invented  any  new  and 
useful  art,  &c.,  not  known  or  used  by  others  before  his  or  their  dis- 
covery," &C.  The  language  and  import  of  the  laws  here 
[  *509  ]  cited  are  too  plain  to  require  conmient,  *and  I  think  that 
the  production  of  a  single  instance  from  the  statute  book 
may  safely  be  challenged  by  which  the  requisites  above  mentioned 
have  been  dispensed  with.  Every  law,  on  the  contrary,  has  em- 
phatically demanded  originality  and  priority  as  indispensable  prere- 
quisites to  patent  privileges,  and  every  aspirant  to  such  privileges  is 
expressly  required  to  swear  to  these  prerequisites,  as  well  as  to  estab- 
lish them.  These  tests,  ordained  by  the  laws,  are  not  only  founded 
upon  the  true  reason  for  the  privileges  conferred,  but  they  are  simple 
and  comprehensible ;  whereas  the  innovations  permitted  by  the  ruUng 
of  the  learned  judge,  not  only  conflict  with  the  iarue  reason  and  foun- 
dation of  patent  privileges,  but  tend  to  an  uncertainty  and  confusion 
which  cannot  but  invite  litigation  and  mischief.  I  think  that  the 
judgment  of  the  circuit  court  should  be  reversed,  and  the  cause  re- 
manded for  a  venire  facias  de  novo, 

Grier,  J.,  also  dissented. 
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On  a  subsequent  day  of  the  tenn  Mr.  Ouiyler  moved  to  open-  the 
judgment. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *510  ] 

This  case  was  argued  early  in  the  present  term,  and  the 
judgment  of  the  circuit  court  affirmed. 

A  motion  is  now  made  to  open  the  judgment  for  the  purpose  of 
amending  the  bill  of  exceptions  and  rehearing  the  case,  upon  the 
ground  that  material  evidence  offered  by  the  plainti£&  in  error,  which 
might  have  influenced  the  judgment  of  this  court,  has  been  omitted 
in  the  bill  of  exceptions  contained  in  the  record. 

If  any  error  or  mistake  was  committed  in  framing  this  exception, 
it  might  undoubtedly  have  been  corrected  by  a  certiorari^  if  the  appli- 
cation had  been  made  in  due  time  and  upon  sufficient  cause.  But 
this  application  is  too  late,  even  if  the  evidence  which  the  plaintiffs 
in  error  propose  to  introduce  would  have  influenced  the  decision. 
We  by  no  means  intend  to  say  that  it  would  have  done  so.  But 
they  rested  satisfied  with  the  exception  as  it  stood  ;  made  no  objec- 
tion to  it  here ;  and  argued  the  case  and  awaited  the  judgment  of 
the  court  upon  the  evidence  as  stated  in  the  exception.  After  that 
judgment  has  been  pronounced,  it  is  too  late  to  say  that  the  state- 
ment was  imperfect  or  erroneous,  and  to  make  a  new  case  by  the 
introduction  of  new  evidence,  and  a  new  exception. 

The  motion  is  therefore  overruled. 

7  Wal.  61& 


Thb  Town  of  East  Habtford,  Plaintiff  in  Error,  v.  Thb  Hastford 

Bridge  Company* 

10  H.  511. 

A  law  granting  to  a  town,  the  right  to  keep  a  ferry  acroeB  a  pablie  river,  doei  not  amount  to  a 
contract  between  the  State  and  the  town,  so  as  to  preclude  the  legislatore  from  revoking 
the  grant. 

The  legislature  having  ordered  a  ferry,  which  came  in  competition  with  a  toll  bridge,  to  be 
discontinued,  in  consideration  that  the  proprietors  of  the  bridge  would  incur  certain  ex- 
penses for  the  public  benefit,  and  on  the  faith  of  such  discontinuance  these  expenses  having 
been  incurred,  held,  in  conformity  with  the  decision  of  the  highest  court  of  the  State,  that 
the  legislature  could  not  restore  the  ferry  without  violating  the  constitution  of  the  State. 

The    facts    found    on    the    record    in    this    case    were   as  fol* 
lows:  — 

*  That  in  the  month  of  December,  1681,  the  town  of  [  ''512  ] 
Hartford  passed  a  vote  regulating  the  tolls  to  be  taken  at 
the  fenry  over  Connecticut  River,  between  said  town  of  Hartford  and 
what  is  now  the  town  of  East  Hartford;  which  appears  by  a  copy  of 
said  vote  hereunto  attached,  and  marked  A.     That  on  the  Slst  day 
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of  March,  1683,  said  feny  was,  by  said  town  of-  Hartford,  leased  to 
Thomas  Cadwell  for  the  term  of  seven  years;  a  copy  of  which  lease 
is  attached  hereunto,  marked  B.  That  on  the  13th  day  of  December, 
1687,'  said  lease  was  renewed  to  the  same  Thomas  Cadwell  for  the 
further  term  of  seven  years ;  a  copy  of  which  renewal  is  attached 
hereunto,  and  marked  C.  That  on  the  27th  day  of  December,  1691, 
said  town  of  Hartford  chose  a  committee  to  contract  with  some 
person  to  take  the  ferry  upon  the  best  terms  in  their  power ;  of  which 
vote  a  copy  is  attached  hereunto,  marked  D.  That  on  the  16th  day 
of  January,  1695^,  said  committee  engaged  the  said  Thomas  Cad- 
well to  take  the  ferry  aforesaid  for  seven  years ;  of  which  lease  a  copy 
is  hereunto  attached,  marked  E.  That  at  the  session  of  the  legisla- 
ture in  October,  169S,  the  tolls  to  be  taken,  both  at  the  Hartford  and 
Windsor  ferries,  were  regulated  by  law,  as  will  appear  by  an  act  in 
the  edition  of  statutes,  1695.  That  the  tolls  or  fares  to  be  taken  at 
the  Hartford  ferry  were  regulated  by  legislative  enactments,  as  appears 
in  the  edition  of  statutes,  1808.  That  from  the  year  1681  until 
October,  1783,  said  ferry  continued  to  be  the  franchise  of  said  town 
of  Hartford,  and  during  that  period  was  used  and  enjoyed  as  such  by 
the  town  of  Hartford  alone ;  but  that  the  legislature,  at  their  session 
in  October,  1783,  incorporated  the  town  of  East  Hartford,  granting 
to  said  town  of  East  Hartford  one  half  of  said  ferry  during  the 
pleasure  of  the  general  assembly ;  a  copy  of  which  act  is  hereunto 

attached,  marked  F.  That  said  town  of  Hartford,  on  the  1st 
[  •  513  ]  day  of  February,  1810,  for  the  consideration  *  of  an  annual 

rent  of  $45,  leased  its  moiety  of  said  ferry  to  Daniel  Buck 
and  EUsba  Williams  for  the  term  of  five  years,  and  that  the  payment 
of  the  rent  reserved  in  said  lease  was  duly  made  by  said  lessees  up 
to  the  year  1814,  when,  in  consequence  of  the  reduced  travel  across 
said  ferry,  said  town  of  Hartford  exacted  of  said  Buck  and  Williams 
no  rent  thereafter ;  but  that  certain  individuals  interested  in  the  busi- 
ness and  real  estate  on  Ferry  street,  in  said  town  of  Hartford,  and 
others,  at  their  own  expense,  procured  a  ferry '•boat,  which  was  run 
across  said  ferry,  and  from  which  they  received  no  toll  whatever,  and 
no  compensation,  other  than  an  allowance  made  by  the  ferryman  for 
the  use  of  the  boat,  the  town  of  Hartford  making  no  opposition  to 
iliis  use  of  their  right,  which  continued  until  the  year  1818.  That  at 
{he  session  of  the  general  assembly  in  October,  1808,  upon  the  peti- 
tion of  John  Watson  and  others,  an  act  or  resolve  was  passed,  incor- 
porating the  said  John  Watson  and  otiiers  by  the  name  of  the  Hart* 
ford  Bridge  Company,  and  granting  them  liberty  to  erect  a  bridge 
across  Connecticut  River,  and  to  raise  and  build  a  causeway  through 
the  meadows  of  East  Hartford ;  which  act  or  resolve  is  made  a  part 
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of  this  report,  and  is  contained  in  the  foliime  of  Private  rAjet^  of >  tin 
State  of  Ck>nnecticut,  at  the  254th  'page.  That  -  the  •  petitnmefls,  in 
porBuanoe  of  said  charter  or  -act  of  incorporation,  erected  a  bridge 
acTOSB  said  Connecticut  River,  and  built  said  txiuseway  through  the 
meadows  of  East  Hartford^andin  ail  things  pursued  the  provisions 
contained  in  said  act  of  incorporation,  except  that  said  bridge  vi^s 
not  so  erected  that  the  travel  was  on  a  horizontal  Hne  in  the  chord  of 
the  arch,  nor  were  the  piers  as  high  as  contemplated  by  the  act  of 
incorporation ;  but  said  bridge  and  causeway,  after  the  same  were 
completed,  were  accepted  by  John  Gadwell,  Jonathan  Brace,  and 
Andrew  Kingsbury,  Esquires,  a  standing  committee  by  the  general 
assembly  appointed  in  said  act  of  incorporation,  for  all  the  purposes 
mentioned  in  said  act,  whose  certificate,  marked  G,  is  hereunto 
attached ;  and  that  no  objection  to  the  mode  or  manner  of  the  erec- 
tion of  said  bridge  in  not  having  the  travel  thereon  on  a  horizontal 
line  in  the  chord  of  the  arch,  nor  to  the  height  of  said  piers,  has  been 
made  known  until  after  the  petition  which  the  petitioners  preferred 
to  the  October  session  of  the  general  assembly  in  the  year  1817 ;  but 
that  the  general  assembly  has  once  and  again  acted  upon  the  subject 
of  the  tolls  of  said  bridge,  and  other  interests  appertaining  thereto, 
and  granted  the  petitioners  a  new  charter  in  the  year  1818,  without 
claiming  that  the  charter  of  1808,  was  forfeited  by  a  non-compliance 
with  any  of  the  conditions  thereof.  That  the  petitioners,  on 
the  3d  day  of  October,  1817,  made  application  *  to  the  [  •  514  ] 
general  assembly  for  a  discontinuance  of  said  ferry  between 
the  towns  of  Hartford  and  East  Hartford ;  which  petition  is  here- 
unto attached,  marked  H ;  upon  which  petition  the  general  assembly 
passed  a  resolve  or  act ;  which  resolve  or  act  is  copied,  and  is  here- 
unto attached,  marked  L  That  under  said  resolve,  the  petitioners 
expended  large  sums  in  the  repairs  of  said  bridge  and  causeway, 
under  the  inspection  of  the  said  John  Oadwell,  Jonathan  Brace,  and 
Anthony  Kingsbury,  Esquires,  who,  by  said  act  or  resolve,  were  by 
said  general  assembly  constituted  a  committee  or  commissioners  to 
superintend  the  repairs  on  said  bridge  and  causeway.  That  in  erect- 
ing or  repairing  said  bridge,  the  petitioners,  from  time  to  time, 
received  directions  from  said  committee  or  commissioners,  which 
directions  were  followed  and  obeyed,  and  said  causeway  and  bridge 
were  repaired  and  ready  for  the  accommodation  of  the  public  on  the 
1st  day  of  December,  1818,  as  appears  by  the  certificate  of  said  com- 
mittee or  commissioners  hereunto  attached,  marked  K;  but  in  the 
erection  of  said  bridge  by  the  petitioners,  that  part  of  the  wood-work 
or  floor  of  said  bridge  which  is  opened  or  unfolded  for  the  passage 
of  vessels,  was  constructed  only  24  feet  7  inches  wide,  while  the  space 
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nndnmeath,  between  the  aimtment  and  pier  of  said  bridge  on  Ae 
west  side,  through  which  the  hull  of  vessels  mast  pass,  is  more  than 
30  feet  wide.  That  no  delay  has  ever  been  occasioned  to  any  vessel 
in  passing  through  said  bridge  for  want  of  space  or  room  through 
which  to  pass ;  nor  does  it  appear  that  any  objection  against  tiie 
width  of  the  passage  through  said  bridge  was  ever  raised  by  the 
public,  or  by  those  who  are  in  the  habit  of  passing  with  their  vessels 
through  said  bridge,  until  after  the  year  1836.  And  this  committee 
are  of  opinion,  and  do  find,  that,  notwithstanding  the  opening  in  the 
wood- work  of  said  bridge,  through  which  vessels  are  to  pass,  does 
not  exceed  24  feet  7  inches  in  .width,  yet  there  is  adequate  room  for 
the  accommodation  of  all  who  have  occasion  to  pass  through  said 
bridge  with  their  vessels,  and  no  inconvenience  is  suffered  by  the 
public  in  consequence  of  the  narrowness  of  the  passage  through  the 
wood-work  of  said  bridge.  And  although  the  rights  of  the  petitioners 
in  relation  to  said  bridge,  and  their  compliance  with  or  violation  of 
the  terms  and  provisions  of  their  several  charters,  have  been  fire- 
quently,  both  incidentally  and  directly,  the  subjects  of  discussion  and 
debate  before  the  general  assembly,  and  their  decision  upon  said 
points  been  had,  yet  has  no  real  or  apparent  non-compliance  on  the 
part  of  the  petitioners  with  the  terms  or  provisions  of  the  charter  of 
1818,  in  neglecting  to  make  the  opening  in  the  wood-work  of  said 

bridge  for  the  passage  of  vessels  wider  than  24  feet  7  inches, 
[  *  515  ]  ever  been  deemed  or  adjudged  by  *  said  general  assembly  a 

violation  of  said  charter,  or  a  forfeiture  thereof,  notwithstand- 
ing they  have  once  and  again  been  urged  to  come  to  such  a  conclu- 
sion.    That  on  the  21st  day  of  April,  1837,  S.  W.  Mills  and  others 
preferred  their  petition  to  the  general  assembly  of  said  State,  to  be 
holden  at  Hartford  on  the  first  Wednesday  of  May  of  the  same  year, 
complaining,  among  other  things,  of  the  width  of  the  draw  of  said 
bridge ;  a  copy  of  which  petition  is  hereunto  attached,  marked  L ; 
upon  which  petition,  at  the  same  session  of  the  general  assembly,  a 
report  of  the  joint  standing  committee  on  roads  and  bridges  w^as 
made  and  accepted ;  a  copy  of  which  is  hereunto  attached,  marked 
M.     That  when  the  town  of  Manchester,  by  an  act  of  the  general 
assembly,  passed  at  their  session  in  May,  1823,  was  incorporated  into 
a  town,  and  set  off  firom  said  town  of  East  Hartford,  no  notice  was 
taken  in  said  act  of  the  interest  of  said  town  of  East  Hartford  in  said 
ferry;  which  act  incorporating  said  town  of  Manchester  may  be  found 
on  the  1155th  page  of  the  private  acts  or  laws  of  the  State  of  Con- 
necticut, and  is  made  a  part  of  this  report.     That  after  the  passage 
of  the  act  of  the  year  1818,  by  the  general  assembly,  and  the  discon- 
tinuance of  the  ferry  between  the  towns  of  Hartford  and  East  Hart* 
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ford|  the  town  of  Hartford,  at  an  adjourned  town-meeting  holden  in 
said  town  on  the  first  Monday  of  December,  1885,  passed  several 
votes;  copies  of  which  votes  are  hereunto  attached,  marked  N;  and 
that  prior  to  the  year  1818,  and  the  passage  of  the  act  of  the  general 
assembly  granting  to  the  petitioners  permission  to  erect  a  new  bridge; 
the  inhabitants  of  said  town  of  Hartford,  at  an  adjourned  town- 
meeting  by  them  holden  on  the  29th  day  of  December,  1817,  passed 
H  vote,  a  copy  of  which,  marked  O,  is  hereunto  attached.  That  at 
the  session  of  the  general  assembly  in  May,  1836,  an  act  was  passed, 
repealing  so  much  of  the  act  of  1818,  as  abolished  or  discontinued 
the  ferry  between  the  towns  of  Hartford  and  East  Hartford ;  which 
act  is  made  a  part  of  this  report,  and  is  on  the  565th  page  of  the 
private  acts  or  laws  of  the  State  of  Connecticut ;  which  act  or  resolve 
was  passed  upon  the  petition  of  Caleb  Stockbridge  and  others ;  to 
which  petition  the  towns  of  Hartford  and  East  Hartford  were  made 
respondents.  That  said  general  assembly,  at  their  session  in  May, 
1842,  passed  a  resolve,  which  is  made  a  part  of  this  report,  and  is 
found  on  the  21st  page  of  the  resolutions  of  the  general  assembly, 
passed  May  session,  1842.  That  on  the  14th  day  of  May,  1842, 
application  was  made  by  the  agent  and  attorney  of  the  petitioners  to 
several  of  the  selectmen  of  said  town  of  Hartford,  for  the  purchase 
of  the  right  of  said  town  of  Hartford  in  and  to  said  ferry. 
That  several  of  *  said  selectmen,  to  whom  said  application  [  *  516  ] 
was  made,  did  not  suppose  that  said  town  of  Hartford  had 
an  interest  in  more  than  a  moiety  of  said  ferry,  although  they  had 
been  irom  time  to  time  conversant  with  all  the  facts  in  relation  to 
said  ferry,  and  the  various  claims  concerning  the  same,  made  before 
the  legislature  when  the  rights  of  the  petitioners  and  of  said  town  of 
East  Hartford  were  discussed,  and  the  petitioners  claimed  that 
neither  the  town  of  Hartford  nor  East  Hartford  had  any  right  to  said 
ferry,  but  that  said  selectmen  subscribed  an  instrument  or  indenture, 
a  copy  of  which,  marked  R,  is  hereunto  attached,  subject,  however, 
to  the  approval  of  the  inhabitants  of  said  towif  of  Hartford,  to  be 
expressed  at  a  town-meeting  to  be  subsequently  held ;  and  that  on 
the  18th  day  of  May,  1842,  said  town  of  Hartford,  at  a  special  town- 
meeting  on  that  day  held,  by  virtue  of  warning  which  is  hereunto 
attached,  marked  S,  approved  of  said  indenture  or  instrument  thus 
executed  previously  by  said  selectmen  of  said  town  of  Hartford ;  and 
we  find  that  the  agent  and  attorney  of  the  petitioners,  when  negoti- 
ating with  said  selectmen  in  relation  to  the  purchase  by  the  petitioners 
of  the  right  of  said  town  of  Hartford  in  and  to  said  ferry,  distinctly 
stated  to  said  selectmen  that  the  object  of  the  petitioners,  in  pur* 
chasing  the  right  of  the  said  town  of  Hartford  in  and  to  said  ferry. 
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was  to  enable  the  petitioners  to  commence  some  process  before  a 
€Ourt  of  law  or  equity,  by  which  the  questions  at  issue  between  tiie 
petitioners  and  the  town  of  East  Hartford  might  be  finally  decided. 
That  the  whole  negotiation  between  the  agent  and  attorney  of  the 
petitionee,  and  saadiseieetmen  and  town  of  Hartford,  ^was  foiirly  iumI 
honestly  conducted.  That  the  petitioners  paid  to  said  town  of 
Hartford  the  first  annual  payment  due  on  said  instrument,  in  the 
month  of  September,  1842.  That  •fix)m  time  immemorial, 'Un til  the 
year  1818,  no  boats,  other  than  flat-bottomed  8cow4>oats,  moved  by 
oars,  had  been  used  on  said  ferry,  but  that,  firom  the  year  1836  until 
this  time,  said  town  of  East  Hartford,  when  using  said  ferry,  has  mn 
a  horse-boat  at  said  ferry.  That  with  the  exception  of  the  time  when 
the  bridge  of  the  petitioners  has  been  impassable,  and  said  town  of 
Hartford  has  by  law  been  compelled  to  keep  up  said  ferry,  the  said 
town  of  Hartford  has  not  made  any  use  of  said  ferry  as  a  franchise, 
or  derived  any  benefit  or  emolument  therefirom,  since  the  year  1814. 
That  from  the  time  when  the  bridge  of  the  petitioners  was  com- 
pleted, in  the  year  1818,  until  after  the  passage  of  the  resolve  of  the 
general  assembly  in  May,  1836,  said  ferry  between  the  towns  of 
Hartford  and  Eiast  Hartford  was  not  used  as  a  public  ferry,  and  no 
boats  during  said  time  were  kept  thereat  by  said  towns  of 
[  *dl7  ]  *  Hartford  and  East  Hartford,  or  either  of  them,  to  trans- 
port and  convey  passengers,  fireight,  &c.  That  fix)m  the 
time  when  said  ferry  between  the  towns  of  Hartford  and  East  Hart- 
ford was  restored  by  the  general  assembly,  in  1836,  until  it  was 
discontinued,  in  1841,  the  town  of  East  Hartford  has  received  for 
ferriages  and  tolls  collected  at  said  ferry,  which  during  said  time  has 
been  carried  on  solely  by  said  town  of  East  Hartford,  a  large  sum 
of  money,  namely,  more  than  010,000.  That  after  the  year  1814,  the 
ferry  between  said  towns  of  Hartford  and  East  Hartford  was  not 
kept  up  by  both  or  either  of  said  towns,  but  that  individuals,  upon 
their  own  responsibility  and  at  their  own  cost  and  charges,  mans^ved 
said  ferry,  and  collected  toll  thereon,  until  the  bridge  first  erected  by 
the  petitioners  was  partially  or  wholly  destroyed,  in  the  jear  1818, 
when  by  law  said  towns  of  Hartford  and  East  Hartford  were  com- 
pelled to  keep  boats  at  said  ferry  for  the  accommodation ,  of  the 
public  travel,  which  the  said  town  of  Hartford  relinquished  and 
abandoned  as  soon  as  the  petitioners  rebuilt  or  repaired  their  said 
bridge,  the  erection  of  which  relieved  the  said  towns  of  Hartford  and 
East  Hartford  from  the  necessity  and  expense  of  maintaining  boats 
suitable  for  crossing  the  meadows  in  time  of  flood.  That  since  the 
completion  of  the  first  bridge  of  the  petitioners,  in  1811,  the  petitioners 
have  ever  been  accustomed  to  take  toll  according  to  law  of  all  who 
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have  made  use  of  their  said  bridge,  nor  has  any  person  disputed  or 
resisted  their  right  upon  the  pretence  tiiat  either  the  first  or  the 
second  bridge  was  not  constructed  according  to  the  provisions  of 
their  several  charters  or  grants.  That  the  petitioners,  since  the  pur- 
cliase  by  them  of  the  right  of  the  town  of  .Hartford  in  and  to  said 
ferry,  have  not  run<any  boat  across  said  ferry,  nor  made  any  pro- 
vision for  the  accommodation  of  the  public  travel  at  said  ferry,  nor 
commenced,  until  the  date  of  this  petition,  any  suit  at -law  or  bill  in 
equity  against  the  respondents,  or  either  of  them.  The  committee 
further  find,  that  the  petitioners  have  invested  in  said  bridge  and 
causeway  a  large  sum  of  money;  that  the  bridge  and  causeway 
erected  by  them  under  the  grant  or  charter  of  1808,  and  which  was 
accepted  and  approved  by  the  commissioners  or  standing  committee 
appointed  by  the  general  assembly,  cost  more  than  $96,000 ;  that  to 
reconstruct  said  bridge  under  the  grant  or  charter  of  1818,  and  to 
rebuild  said  causeway,,  aifd  make  therein  and  in  said  bridge  such 
alterations  and  improvements  as  were  directed  by  the  act  of  the 
legislature,  the  petitioners  expended  about  $30,000;  and  that,  for 
various  other  repairs  and  expenditures  on  said  bridge  and 
causeway,  the  petitioners  have  disbursed  a  further  *  sum  of  [  *  618  ] 
$47,000  and  upwards ;  so  that  the  standing  committee  or 
commissioners  on  said  bridge,  when  settling  the  accounts  of  said 
Hartford  Bridge  Company,  on  the  12th  day  of  April,  1842,  found 
and  reported  to  the. general  assembly,  that  on  said  12th  day  of 
April,  1842,  there  was  due  to  the  petitioners,  for  arrears  of  interest  on 
the  capital  by  them  invested,  at  the  rate  of  twelve  per  cent,  per 
annum,  ihe  sum  of  $227,270.89;  that  the  annual  receipts  for  toll,  so 
far  as  the  same  can  be  ascertained  from  the  treasury-office,  are  con- 
tained in  a  schedule  hereunto  attached,  mcurked  T.  The  committee 
find  that  Samuel  Brewer,  one  of  the  respondents,  at  the  time  of 
commencing  this  petition,  was  one  of  the  selectmen  of  said  town  of 
East  Hartford,  and  as  agent  of  said  town  of  East  Hartford,  had 
charge  of  said  ferry  and  of  the  ferry-boat  And  we  further  find,  that 
although  some  of  the  inhabitants  of  East  Hartford,  Glastenbury,  and 
other  towns,  are  personally  accommodated  by  a  continuance  of  the 
ferry,  especially  when  their  business  in  the  town  of  Hartford  calls 
them  into  State  street,  or  parts  of  the  town  of  Hartford  lying  south 
of  State  street,  inasmuch  as  the  distance  which  they  are  under  the 
necessity  of  travelling  is  considerably  diminished,  and  the  toll  or  fare 
•which  they  are  compelled  to  pay  is  less  atthe  ferry  than  at  the  bridge, 
still,  it  is  only  when  the  river  is  low  in  the  summer  season,  and  the 
weather  not  windy  and  boisterous,  that  the  ferry  is  preferaUe  to  the 
bridge,  even  to  these  individuals.    But  the  committee  are  of  opinion, 
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and  do  find,  that  said  ferry  is  not  of  public  convenience  and  neoea* 
sity,  nor  do  the  interests  of  the  community  require  its  continuance. 
The  committee  further  find,  that  the  bridge  of  the  Hartford  Bridge 
Company,  over  Connecticut  River,  is  not  only  highly  advantageous 
to  the  prosperity  and  increasing  growth  of  both  the  towns  of  Hart- 
ford and  East  Hartford,  but  is  of  great  public  convenience  to  all  who 
have  occasion  to  cross  Connecticut  River  at  this  place.  That  the 
value  of  real  estate,  both  in  th6  towns  of  Hartford  and  East  Hart- 
ford, has  been  greatly  enhanced  since  the  erection  of  said  bridge,  and 
in  consequence  of  the  facilities  of  intercourse  with  the  city  of  Hart- 
ford and  places  contiguous,  thereby  furnished ;  and  that  said  bridge 
is  of  great  public  convenience  and  necessity,  and  is  abundantly 
adequate  to  accommodate  all  who  may  wish  to  come  to  or  depart 
from  Hartford  across  Connecticut  River,  between  the  towns  of  Hart- 
ford and  East  Hartford ;  neither  can  the  inhabitants  of  Hartford  or 
East  Hartford,  nor  the  community  at  larg#,  dispense  with  said  bridge. 
The  committee  is  of  opinion,  that  the  real  estate  in  the  towns  of 
Hartford  and  East  Hartford,  since  the  erection  of  said  bridge,  and  by 

reason  of  the  facilities  thereby  furnished  to  travellers  and 
[  *  519  ]  *  others,  has  been  increased  in  value  to  an  amount  greater 

than  all  that  has  been  expended  by  the  petitioners  in  the 
erection  and  support  of  said  bridge  and  causeway  since  the  year 
1808,  and  that,  were  said  ferry  of  public  convenience  and  necessity, 
it  could  not  be  made  at  all  seasons  of  the  year,  both  by  night  and  by 
day,  so  safe  and  so  commodious  as  the  bridge  of  the  petitioners  now 
is  and  has  ever  been.  That  at  the  time  of  the  passage  of  the  act  of 
1818,  the  tolls,  which  the  petitioners  were  before  that  time  authorized 
to  receive,  were  much  reduced.  That  the  legislature  have  from  time 
to  time  taken  into  consideration  said  bridge  and  ferry,  and  the 
interests  and  rights  of  the  public  in  relation  thereto  will  appear  by 
several  resolves  and  acts  of  said  legislature,  all  of  which  are  part  of 
this  report,  two  of  which  acts  are  found  on  the  260th  and  two  on  the 
261st  page  of  the  private  laws  of  the  State  of  Connecticut,  and  one 
on  the  55th  page  of  the  resolves  passed  by  the  general  assembly  in 
the  year  1839,  and  two  of  said  resolves  are  to  be  found  on  the  564th 
and  565th  pages  of  the  private  acts  of  the  State  of  Connecticut 
That  the  resolve  or  act  passed  by  the  general  assembly,  at  their 
session  in  May,  1842,  restoring  to  the  towns  of  Hartford  and  East 
Hartford  the  ferry  between  said  towns,  was  founded  upon  a  report 
of  the  joint  select  committee  of  the  legislature,  a  copy  of  which 
report,  marked  X,  is  hereunto  attached ;  to  the  admission  of  which 
report  as  evidence  on  the  part  of  the  respondents  the  petitionerB 
objected,  and  the  same  was   admitted,  subject  to  such  objection. 
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That,  at  a  aesaion  of  the  general  assembly  in  May,  1841,  a  resolve 
was  passed  disoontinmng  or  suppressing  said  ferry,  which  act  or 
resolve  is  hereanto  attached,  marked  Y ;  which  act  or  resolve  was 
passed  upon  the  report  of  a  committee  of  said  assembly,  a  copy  of 
which  report  is  hereunto  attached,  marked  Z ;  to  the  admission  of 
which  report  on  the  part  of  the  petitioners  an  objection  was  made  by 
the  respondents,  and  the  same  was  admitted,  subject  to  said  objec- 
tion. That,  at  the  time  when  said  instrument  or  indenture  between 
the  town  of  Hartford  and  the  petitioners  was  executed,  a  petition  in 
favor  of  the  town  of  East  Hartford  was  pending  before  the  legisla- 
ture, to  which  petition  the  said  town  of  Hartford  and  the  petitioners 
in  this  bill  were  respondents. 

Chi^pman  and  Toucey^  for  the  plaintiflb. 

Pairion$  and  Baldwin^  oontrcu 

*  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  532  ] 

This  is  a  writ  of  error,  under  the  twenty«fifth  section  of 
the  judiciary  act,^  brought  to  reverse  a  judgment  rendered  by  the 
supreme  court  of  the  State  of  Connecticut. 

It  is  claimed  by  the  plaintiff,  that  the  clause  in  the  constitution  of 
the  United  States  against  impairing  the  obligation  of  contracts  was 
set  up  there  in  defence  to  certain  proceedings  which  had  been  insti- 
tuted against  that  corporation  by  virtue  of  rights  derived  from  legis- 
lative acts  of  that  State,  which  acts  the  plaintiff  insisted  had  impaired 
the  obligation  of  a  contract  existing  in  behalf  of  East  Hartford. 

It  being  manifest  from  the  record  that  such  a  defence  was  set  up, 
and  that  the  court  overruled  the  objection,  so  that  jurisdiction  exists 
here  to  revise  the  case,  we  proceed  to  examine  whether,  on  the  facts 
of  the  case,  any  such  contract  appears  to  have  existed,  and  to  have 
been  violated  by  the  state  legislation,  which  was  drawn  in  question. 

It  will  be  seen  that  the  point  before  us  is  one  of  naked  constitu- 
tional law,  depending  on  no  equities  between  the  parties,  but  on  the 
broad  principle  in  our  jurisprudence,  whether  power  existed  in  the 
legislature  of  Connecticut  to  pass  the  acts  in  1818  and  1841,  which 
are  complained  of  in  this  writ  of  error. 

The  supposed  contract  claimed  to  have  been  impaired  related  to 
certain  rights  in  a  feiry,  which  were  alleged  to  have  been  granted  by 
the  State,  across  the  Connecticut  River.  This  grant  is  believed  to 
have  been  made  to  Hartford  as  early  as  the  year  1680,  and  half  of  it 

1  1  Stets.  at  Large,  85. 
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transferred  to  East  Hartford  in  1763.  Bat  no  copy  of  the 
[  *  533  ]  first  grant  being  produced,  nor  any  original  *  referred  to  or 
found,  it  is  difficult  to  fix  the  terms  or  character  of  it,  except 
from  the  nature  of  the  subject  and  the  subsequent  conduct  of  the  par- 
ties including  tiie  various  acts  of  tbe'fegis>atdre  elfit^rwaids  passed 
regulating'thisi  matter. 

From  these  it  is  manifest,  that  two  leading  considerationfl  arise  in 
deciding,  in  the  first  place,  whether  by  this  grant  a  contract  like  that 
contemplated  in  the  constitution  can  be  deemed  to  exist  They  are, 
first,  the  nature  of  the  subject-matter  of  the  grant,  and  next,  the  char- 
acter of  the  parties  to  it. 

As  to  the  former,  it  is  certain  that  Connecticut  passed  laws  regu- 
lating ferries  in  1695;  and  Massachusetts  began  to  grant  ferries  as 
early  as  1644,  Col.  Charter,- p.  110,' and  to  exercise  jurisdiction  over 
some  even  in  1630,  Charles  Biver  Bridge  v.  Warren  Bridge,  11  Pet 
430.  In  1691,  she  provided  that  no  one  should  keep  a  ferry  without 
license  from  the  quarter  sessions,  and  under  bonds  to  comply  with 
the  duties  and  regulations  imposed,  p.  380. 

In  the  rest  of  New  England,  it  is  probable  that  a  similar  course 
was  pursued  by  the  legislatures,  making,  as  a  general  rule,  the  tolls 
and  exercise  of  the  franchise  entirely  dependent  on  their  discretion. 
But  in  some  instances  the  owners  of  the  lands  on  the  banks  of  small 
rivers  opened  ferries  upon  them,  and  claimed  private  interests  therein. 
And  in  still  other  cases  of  public  grants  to  private  corporations  or 
individuals,  a  similar  interest  has  been  claimed. 

It  is  highly  probable,  too,  that,  in  some  instances,  public  corpora- 
tions, like  the  plaintiff  in  this  case,  may  have  set  up  a' like  interest, 
claiming  that  the  subject-matter  granted  was  one  proper  for  a  con- 
tract, or  incident  to  some  other  rights,  like  private  interests  owned  on 
the  bank  of  a  river. 

Supposing,  then,  that  a  ferry  may  in  some  cases  be  private  prop- 
erty, and  be  held  by  individuals  or  corporations  under  grants  in  the 
nature  of  contracts,  it  is  still  insisted  here,  that  the  ferry 'across  a 
large  navigable  river,  and  whose  use  and  control  were  entirely  within 
the  regulation  of  the  colonial  legislature,  and  came  from  it,  would  be 
a  mere  public  privilege  or  public  license,  and  a  grant  of  it  not  witiiin 
the  protection  of  the  constitution  of  the  United  States  as  a  matter  of 
contract 

But  it  is  not  found  necessary  for  us  to  decide  finally  on  this  first 
and  more  doubtful  question,  as  our  opinion  is  clearly  in  favor  of  the 
defendant  in  error  on  the  other  question;  namely,  that  the  parties  to 
this  grant  did  not  by  tbeir  charter  stand  in  the  attitude  towards  each 
other  of  making  a  contract  by  it,  such  as  is  contemplated  in  the  con- 
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etitation^  and  as  oould  not  be  modified  by  snbsequent  legis- 
lation. The  legislatnre  was  *  acting  here  on  the  one  part,  [  *  534  ] 
and  public  monioipal  and  political  ooiporationB  on  the 
other.  They  were  acting,  too,  in  relation  to  a  public  object,  being 
virtually  a  highway  across  the  river,  over  another  highway  up  and 
down  the  river.  From  this  standing  and  relation  of  these  parties, 
and  from  the  subject-matter  of  their  action,  we  think  that  the  doings 
of  the  legislature  as  to  this  fezry  must  be  considered  rather  as  public 
laws  than  as  contracts.  They  related  to  public  interests.  They 
changed  as  those  interests  demanded.  The  grantees  likewise,  the 
towns  being  mere  organizations  for  public  purposes,  were  liable  to 
have  their  publio  powers,  rights,  and  duties  modified  or  abolished  at 
any  moment  by  the  legislature. 

They  are  incorporated  for  public,  and  not  private  objects.  They 
aire  allowed  to  hold  privileges  or  property  only  for  public  purposes. 
The  members. are  not  shareholders,  nor  joint  partners  in  any  cor- 
porate estate,  which  they  can  sell  or  devise  to  others^  or  which  can  be 
attached  and  levied  on  for  their  debts. 

Hence,  generally,  the  doings  between  them  and  the  legislature  are 
in  the  nature  of  legislation  rather  than  compact,  and  .subject  to  all  the 
legislative  conditions  just  named,  and  therefore  to  be  considered  as 
not  violated  by  subsequent  legislative  changes. 

It  is  hardly  possible  to  conceive  the  grounds  on  which  a  different 
result  could  be  vindicated,  without  destroying  all  legislative  sove- 
reignty, and  checking  most  legislative  improvements  and  amend- 
ments, as  well  as  supervision  over  its  subordinate  public  bodies. 

Thus,  to  go  a  little  into  details,  one  of  the  highest  attributes  and 
duties  of  a  legislature  is  to  regulate  public  matters  with  all  public 
bodies,  no  less  than  the  community,  firom  time  to  time,  in  the  man- 
ner which  the  public  welfare  may  appear  to  demand. 

It  can  neither  devolve  these  duties  permanently  on  other  public 
bodies,  nor  permanently  suspend  or  abandon  them  itself^  vntbout 
being  usually  regarded  as  unfaithful,  and,  indeed,  attempting  what 
b  wholly  beyond  its  constitutional  competency. 

It  is  bound,  also,  to  continue  to  regulate  such  public  matters  and 
bodies,  as  much  as  to  organize  them  at  first  Where  not  restrained 
by  some  constitutional  provision,  this  power  is  inherent  in  its  nature, 
design,  and  attitude ;  and  the  community  possess  as  deep  and  per- 
manent an  interest  in  such  power  remaining  in  and  being  exercised 
by  the  legislature,  when  the  public  progress  and  welfare  demand  it,  as 
individuals  or  corporations  can,  in  any  instance,  possess  in  restraining 
it.     See  Taney,  C.  J.,  in  11  Pet  547,  548. 

*  In  Goszler  v.  The  Corporation  of  Georgetown,  6  Wheat  [  *  535  ] 
VOL.  XVIII.  42 
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596-598,  it  was  held  that  a  city  with  some  legidative  power  as 
to  by-laws,  streets,  &c,  could,  after  establishing  a  graduation  for 
its  streets,  and  after  individuals  had  built  in  conformity  to  it,  change 
materially  its  height  This  case  appears  to  settle  the  principle  that 
a  legislative  body  cannot  part  with  its  powers  by  any  proceeding,  so 
as  not  to  be  able  to  continue  the  exercise  of  them.  It  can  and 
should  exercise  them,  again  and  again,  as  often  as  the  public. inter- 
ests require.  And  though  private  interests  may  intervene,  and  then 
should  not  be  injured  except  on  terms  allowed  by  the  constitution ; 
yet  public  interests  in  one  place  or  corporation  may  be  affected  injur- 
iously by  laws,  without  any  redress,  as  legislation  on  public  matters 
looks  to  the  whole  and  not  a  part,  and  may,  for  the  benefit  of  the 
whole  to  the  injury  of  a  part,  change  what  is  held  under  it  by  public 
bodies  for  public  purposes.  The  legislature,  therefore,  could  not 
properly  devest  itself  of  such  control,  nor  devolve  it  on  towns  or 
counties,  nor  cease  from  any  cause  to  exercise  it  on  all  suitable 
occasions.     Clark  v.  Corporation  of  Washington,  12  Wheat.  54. 

Its  members  are  made  by  the  people  agents  or  trastees  for  them  on 
this  subject,  and  can  possess  no  authority  to  sell  or  grant  their  power 
over  the  trust  to  others.  Presbyterian  Church  v.  City  of  New  York, 
6  Cowen,  542 ;  Pairtitle  v.  Gilbert,  2  D.  &  E.  169. 

Nor  can  the  public  be  estopped  by  such  attempts,  since  the  acts  of 
their  agents  are  to  be  for  the  public,  and  for  its  benefit,  and  not  for 
themselves  individually,  and  are  under  a  limited  authority  or  juris* 
diction,  so  as  to  be  void  if  exceeding  it 

Looking  to  the  subject,  when,  as  here,  the  grantees  as  well  as  the 
grantors  are  public  bodies,  and  created  solely  for  municipal  and 
political  objects,  the  continued  right  of  the  legislature  to  make  regu- 
lations and  changes  is  still  clearer.  Perhaps  a  stronger  illustration 
of  this  principle  thaii  any  yet  cited  exists  in  another  of  our  own 
decisions. 

In  the  State  of  Maryland  v.  Baltimore  and  Ohio  Railroad,  3  How. 
551,  this  court  held,  that  a  grant  by  the  legislature  to  a  county,  of 
a  sum  forfeited,  could  be  dispensed  with  by  the  legislature  sifter- 
wards,  as  it  was  made  for  public,  not  private  purposes,  and  to  a 
public  body. 

There  is  no  private  interest  or  property  affected  by  this  course,  but 
only  public  corporations  and  public  privileges.  It  may  be  otherwise 
in  case  of  private  bodies,  or  individuals,  or  of  private  property 
granted  or  acquired.  The  legislature  might  not  be  justified  to  revoke, 
transfer,  or  abolish  them  on  account  of  the  private  character 
[  *  536  ]  of  the  party  or  the  subject  *  Pawlet  v.  Clark,  9  Cranch, 
292 ;  Terrett  v.  Taylor,  ibid.  48-50.  But  every  thing  heie 
is  public. 
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While  maiotaining  the  exemption  of  private  corporations  firom 
legislative  interference,  Jnstice  Washington,  in  4  Wheat.  659,  in  the 
Dartmouth  College  case,  still  admits  that  corporations  for  '^  public 
government,"  such  as  a  '*  town  or  city,"  are  under  the  control  of 
legislation ;  whereas  private  corporations  are  governed  by  the  stat- 
utes of  their  founders,  or  by  their  charters,  pp.  660,  661.  He  remarks 
further,  that  the  members  of  such  a  public  corporation  '^  accepted  the 
charter  for  the  public  benefit  alone,  and  there  would  seem  to  be  no 
reason  why  the  government,  under  proper  limitations,  should  not 
alter  or  modify  such  a  grant  at  pleasure,"  pp.  661,  663.  And  Justice 
Story  concurs  with  him  by  saying :  ^'  It  may  also  be  admitted,  that 
corporations  for  mere  public  government,  such  as  towns,  cities,  and 
counties,  may,  in  many  respectS|  be  subject  to  legislative  contract." 
4  Wheat  694. 

When  they  are  wished  to  be  in  some  respects  not  so  subject,  but 
to  act  exclusively,  it  should  be  so  expressed  in  the  constitutions  of 
their  States.  What  is  exclusive  in  them  would  there  appear  ex- 
pressly, and  when  it  is  not,  a  legislative  provision,  if  made  for  the 
purpose  of  rendering  it  exclusive,  is,  for  the  reasons  before  stated, 
doubtf  Oj  in  its  validity. 

The  public  character  of  all  the  parties  to  this  grant,  no  less  than 
its  subject-matter,  seems,  therefore,  to  show,  that  nothing  in  the 
nature  of  a  contract,  with  terms  to  be  fulfilled  or  impaired  like  pri- 
vate stipulations,  existed  in  this  case  so -as  to  prevent  subsequent 
interference  vcdth  the  matter  by  the  legislature,  as  the  public  interests 
should  appear  to  require. 

But  in  order  to  justify  the  plaintiff  in  what  it  set  up  below,  there 
must  not  only  have  been  a  contract,  or  qtiasi  contract,  but  a  violation 
of  its  obligation.  It  will  therefore  be  useful  to  follow  but  further  the 
nature  and  conditions  of  this  supposed  contract,  in  order  to  throw 
more  light  on  both  the  questions  whether  this  grant  was. such  a  con- 
tract as  the  constitution  contemplates,  and  whether  it  has  been  at  all 
impaired.  The  authority  of  a  legislature  may  probably  supersede 
such  a  ferry  as  is  public,  and  across  a  great  public  highway  of  a 
navigable  river,  by  allowing  a  bridge  over  the  same  place,  as  has 
before  been  virtually  held  by  this  court  11  Pet  422 ;  6  How.  507* 
It  could  also  alter  or  abolish  wholly  the  public  political  corporation 
to  which  the  grant  was  made,  as  this  is  yeariy  done  in  dividing 
towns  and  counties,  and  discontinuing  old  ones.  It  is  therefore 
clear,  that,  whatever  in  the  nature  of  a  contract  could  be  considexed 
to  exist  in  such  a  case,  by  a  grant  to  a  town  of  some  public 
privilege,  there  must  be  implied  in  it  *  a  condition,  that  the  [  *  587  ] 
power  still  remained  or  was  reserved  in  the  legislature  to 
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modify  or  discontinae  the  privilege  in  future,  as  the  public  interests 
might  from  time  to  time  appear  to  require.  Charles  Blver  Bridge  v* 
Warren  Bridge,  11  Pet  421 ;  West  River  Bridge  v.  VHjl  et  oL  % 
How.  607. 

Accordingly,  it  is  admitted  in  this  case,  that  the  legislature,  as 
early  as  1695,  in  fact  regulated  the  tolls  of  this  ferry,  and  continued 
to  do  it  until  1783,  when  it  granted  to  East  Hartford  one  half  of  the 
privilege,  and  that  only  ^'  during  the  pleasure  of  the  assembly."  All 
concerned  in  the-  privilege,  therefore,  became  thus  estopped  to  deny 
that  this  ferry  was  to  be  used  by  the  town  as  a  mere  public  license, 
and  to  be  used  in  conformity  with  the  views  of  the  legislature  as  to 
what  in  future  might  be  deemed  most  useful  to  the  communily  at 
large. 

Because  the  old  town  of  Hartford  acquiesced  in  this  regulation  of 
tolls,  and  in  this  transfer  of  half  to  East  Hartford  in  this  limited  or 
conditional  manner,  and  the  latter  acquiesced  in  the  acceptance  of 
it  on  the  terms  expressed,  to  hold  it  during  "  the  pleasure  of  the  as* 
sembly." 

Such  being,  then,  the  public  character  of  the  subject  and  parties 
of  the  grant,  and  such  the  terms  and  conditions  of  it,  —  rather  than 
being  one  of  private  property,  for  private  purposes,  to  private  corpora* 
tions  or  individuals,  and  absolutely  rather  than  conditionally — in 
what  respect  has  it  been  violated  by  the  legislature  ? 

No  pretence  is  made  that  it  has  been,  unless  by  the  discontinuance 
of  the  ferry  in  1818  and  in  1841.  The  former  act  of  the  legislature 
was  passed  under  the  following  circumstances :  a  bridge  had  been 
authorized  over  the  river  near  the  ferry  as  early  as  1808,  and  no  pro- 
vision was  then  made  as  to  the  ferry,  probably  from  a  belief  that  it 
would,  after  the  bridge  was  finished,  fall  into  disuse,  and  be  of  no 
inportance  to  anybody. 

No  objection  was  made  or  could  be  sustained  to  the  constitution- 
ality of  this  incorporation  in  this  way.  11  Pet.  420 ;  4  Pick.  463.  But 
when  the  bridge  became  damaged  greatly  in  1818,  and  the  company 
was  subjected  to  large  expenses  in  rebuilding^  the  legislature  deemed 
it  proper  to  provide,  in  its  behalf,  that  the  ferry  should  not  be  kept  up 
affcerwards,  except  when  the  bridge  became  impassable. 

The  words  were,  that,  ^^  after  the  company  shall  have  repaired  the 
bridge,  &C.,  the  ferries  by  law  established  between  the  towns  of  Hart- 
ford and  East  Hartford  shall  be  discontinued,  and  said  towns  shall 
never  thereafter  be  permitted  to  transport  passengers  across  said 
river,"  &c« 

This  bridge  corporation,  being  the  present  defendant  in  error, 
proceeded,  therefore,  to  rebuild  and  keep  up  their  bridge  in  a  more 
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*  costly  manner,  and  beneficially  and  safely  to  the  commu-  [  *  538  ] 
nity.      They  were  a  private,  pecuniary  body,  and  were 
aided  much  by  the  suspension  or  discontinuance  of  the  ferry  in  their 
additional  charter. 

The  legislature,  in  making  the  discontinuance,  did  only  what  it 
supposed  was  advantageous  to  the  public,  by  securing  a  better, 
quicker,  and  surer  method  of  passing  the  river  on  the  bridge ;  and  it 
thus  appears  to  have  violated  no  condition  or  terms  of  any  contract 
or  quasi  contract,  if  it  had  made  any  with  the  plaintiff.  11  Pet 
542. 

On  the  contrary,  as  before  suggested,  the  legislature  merely  acted 
within  its  reserved  rights,  and  only  passed  a  new  law  on  a  public 
subject,  and  affecting  only  a  public  body.  But  beside  the  implied 
powers  continuing  in  the  legislature,  as  heretofore  explained,  and 
which  warrant  all  it  did  in  1818,  and  the  exercise  of  which  cannot  be 
regarded  as  impairing  any  contract,  we  have  seen  that  there  was  an 
express  provision  in  the  grant  to  East  Hartford,  limiting  the  half  of 
the  ferry  transferred  to  it  "  during  the  pleasure  of  the  assembly." 

The  legislative  pleasure  expressed  in  1818,  that  the  ferry  should 
cease,  came  then  directly  within  this  condition ;  and  the  permission 
to  exercise  that  pleasure  in  this  way  was  not  only  acquiesced  in  from 
1818  to  1836,  but  was  treated  as  the  deliberate  understanding  on 
both  sides  from  1783  to  1836. 

The  statute-books  of  Connecticut  are  full  of  acts  regulating  ferries, 
including  this,  and  modifying  their  tolls  from  1783  downwards,  and 
in  many  instances  imposing  new  and  onerous  duties.  See  1  Stats, 
of  Conn.  314  to  327. 

And  to  show  how  closely  the  power  of  the  legislature  was  exercised 
to  regulate  this  matter,  without  being  regarded  as  impairing  in  that 
way  any  contract  or  obligation,  it  appears  that  when  Hartford  was 
incorporated  into  a  city,  about  1820,  Rev.  Stats.  110,  it  was  expressly 
provided :  "  But  said  city  shall  have  no  power  to  regulate  or  affect 
the  fisheries  in,  or  the  ferry  upon,  said  river,"  (Connecticut) 

Well,  too,  might  East  Hartford,  in  1783,  be  not  unwilling  to  take 
her  charter  and  half  the  ferry,  subject  to  this  suspension ;  as  her  own 
existence  at  all,  then  and  thereafter,  depended  on  legislative  pleasure ; 
and  as  all  the  property  or  privileges  of  the  old  town  would  remain 
with  the  old  one,  when  a  new  was  carved  out  of  it,  unless  otherwise 
expressly  provided.    4  Mass.  384 ;  2  N.  Hamp.  20. 

Our  inquiries  would  terminate  here,  as  this  legislation,  in  1818,  is 
the  supposed  violation  of  a  contract  that  was  chiefly  relied  on  below, 
had  there  not  been  several  other  acts  of  legislation  as  to 
this  ferry  in  1836,  1841,  and  1842,  some  of  which  'are  [  •  539  J 

42* 
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claimed  to  have  impaired  contracts  made  with  the  plaintiffi  either 
then  or  in  1783. 

But  the  act  of  1836,  about  which  much  has  been  said  in  the  argu- 
ment here,  and  much  was  very  properly  urged  in  the  court  below, 
simply  repealed  that  part  of  the  act  of  1818  discontinuing  the  ferry. 
It  thus  affected  the  bridge  company  deeply  and  injuriously,  but  did 
not  impair  any  supposed  contract  with  East  Hartford,  was  not  hostile 
to  its  rights,  and  is  not,  therefore,  complained  of  by  that  town,  nor 
open  to  be  considered  as  a  ground  for  revising  the  judgment  below 
under  this  writ  of  error. 

On  this  see  Satterlee  t;.  Matthewson,  2  Pet.  413;  Jackson  v. 
Lamphire,  3  Pet  289 ;  7  Pet  243 ;  11  Pet  640  ;  Strader  v.  Graham, 
10  How.  82. 

The  state  court,  however,  pronounced  it  unconstitutional,  and  had 
jurisdiction  to  do  it,  and  if  they  had  not  arrived  at  such  a  i:esult,  they 
could  not  have  sustained  some  of  their  other  conclusions. 

This  decision  of  theirs  being  founded  on  their  own  constitution 
and  statutes,  must  be  respected  by  us,  and  in  this  inquiry  must  be 
considered  primd  facie  final.  Luther  v.  Borden,  7  How.  1,  and  cases 
there  collected. 

We  shall,  therefore,  not  revise  the  legal  correctness  of  that  decision, 
but  refer  only  to  a  few  of  the  facts  connected  with  the  repeal  of 
1836,  and  with  the  decision  on  it  below,  so  far  as  is  necessary  to 
explain  the  legislation  subsequent  to  it,  and  which  is  yet  to  be 
examined. 

The  legislature  does  not  appear  to  have  proceeded  at  that  time  on 
any  allegation  of  wrong  or  neglect  on  the  part  of  the  bridge  company; 
nor  did  they  make  any  compensation  to  the  latter  for  thus  taking 
firom  it  the  benefits  of  a  discontinuance  of  the  ferry,  and  attempting 
to  revive  half  the  privileges  again  in  East  Hartford.  The  state  court 
appears  to  have  considered  such  a  repeal,  under  all  the  circumstances, 
as  contrary  at  least  to  the  vested  rights  of  the  bridge  company,  and 
to  certain  provisions  in  the  state  constitution.  See,  also.  The  Enfield 
Bridge  v.  The  Hartford  and  New  Haven  Railroad  Co.  17  Conn.  464. 

But,  without  going  further  into  the  history  of  this  proceeding  in 
1836,  and  the  decision  on  it  by  the  state  court,  it  is  manifest  that  the 
dissatisfaction  and  complaints  growing  out  of  it,  or  some  other  im- 
portant reason,  induced  the  legislature  in  1841  to  repeal  the  repeal- 
ing act  of  1836,  and  thus  to  leave  the  bridge  company  once  more  in 
the  fuU  enjoyment  of  its  former  privileges  after  tiie  feiry  had  been 

discontinued  in  1818. 
[  *  540  ]       *  To  this  conduct  of  the  legislature  the  plaintiff  in  error 
objected,  and  under  this  writ  asks  our  decisioUi  whether  it 
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does  not  impair  contracts  which  had  before  been  made  with  it  by  the 
legislature.  In  reply,  it  need  only  be  stated  that  we  think  it  does 
not,  and  this  for  the  reasons  already  assigned  why  it  was  competent 
for  the  legislature  to  pass  the  discontinuing  part  of  the  act  of  1818, 
if  it  thought  proper,  and  in  this  did  not  violate  the  constitution  of  the 
United  States,  as  to  contracts. 

But  matters  were  not  permitted  to  remain  long  in  this  position. 
In  1842,  the  legislature  proceeded  to  repeal  the  act  of  1841,  and  thus 
sought  virtually  to  restore  the  ferry  to  Hartford  and  East  Hartford, 
as  it  stood  before  1818.  It  appears  to  have  done  this  on  the  com- 
plaint of  East  Hartford,  that  half  of  the  ferry  had  been  taken  away 
from  her  without  making  ^  any  compensation." 

It  is  unnecessary,  in  relation  to  this  last  repeal,  to  say  more  than 
that,  like  the  repeal  of  1836,  and  for  like  reasons,  the  state  coart 
pronounced  it  void ;  and,  on  the  ground  before  explained,  we  are  not 
called  on  by  this  vmrit  to  reconsider  or  reverse  that  decision. 

It  follows,  then,  finally,  that  East  Hartford,  in  proceeding  to  exer- 
cise the  ferry  privilege  again  since  1842,  and  to  the  special  injury  of 
the  bridge  company,  has  done  it  vtdthout  legal  authority,  and  should 
therefore  be  restrained  by  injunction  firom  exercising  it  longer. 

The  judgment  below  must  be  affirmed. 

10  H.  541 ;  16  H.  369 ;  18  H.  831. 


The  Town  of  East  Hartford,  Plaintiff  in  Errori  v.  Thb  Hart- 
ford Bridge  Company. 

10  H.  541. 

Woodbury,  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  settled  by  the  opinion  just  delivered  in  the  writ 
of  error  on  the  bill  in  chancery. 

This  action  was  at  law,  for  damages  caused  by  the  town  of  East 
Hartford  in  continuing  to  use  the  ferry  to  the  injury  of  the  bridge 
company,  after  it  had  been  twice  discontinued  by  the  legLnlature. 
Having  no  legal  right  to  do  this,  as  has  been  already  decided.  East 
Hartford  is  liable  for  those  damages  on  the  ground  explained  in  the 
other  case,  and  the  judgment  below  must,  therefore,  be  affirmed. 

10  H.  511. 
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Jos£  Aroote  Villalobos,  Marie  Rose,  and  Francois  Felix,  Mar- 
quis DE  Fougeres,  Appellants,  v.  The  United  States. 

10  H.  541. 

The  surveyor-general,  under  the  Spanish  government  of  Florida,  had  not  authority  to  change 
the  location  of  a  grant,  or  split  up  the  surveys.  He  was  bound  to  make  the  surreys  in 
reasonable  conformity  with  the  grant 

The  Spanish  grant  relied  on,  not  containing  enough  to  identify  any  particular  tract  of  land, 
and  no  legal  survey  having  been  made,  the  grantee  has  no  title. 

Appeal  from  the  superior  court  of  the  territory  of  East  florida. 
The  case  is  stated  in  the  opinion  of  the  court. 

Oulee  and  Berrien^  for  the  appellants. 
Crittenden,  (attorney-general,)  contrd, 

[  •  554  ]       *  Catron,  J.,  delivered  the  opinion  of  the  court 

In  October,  1817,  Coppinger,  governor  of  Florida,  was  ap- 
plied to  by  Villalobos  for  leave  to  build  a  saw-mill  on  Trout  Creek,  at  a 
proper  site  for  a mUl there  existing;  with  a  corresponding  right  to 
five  miles  square  of  land,  or  an  equivalent,  for  a  competent  supply 
of  timber;  on  which  application  the  governor  decreed  as  follows: — 

'^  Taking  into  consideration  the  benefit  and  utility  which  would 
result  to  the  province  in  its  improvement,  if  what  Don  Josd  Argote 
Villalobos  proposes  should  be  accomplished,  it  is  granted  to  hira, 
without  prejudice  to  a  third  person,  that  he  may  build  a  water  saw- 
mill on  the  Creek  of  the  River  St  John^s,  named  Trout  Creek ;  and 
also  to  make  use  of  the  pine  trees  which  are  comprehended  in  a  square 
of  five  miles,  which  is  granted  to  him,  which  advantage  he  shall  en- 
joy for  the  said  water  saw-mill,  without  any  other  person  having  the 
right  to  diminish  it  in  any  respect  And  for  his  security,  let  the  cor- 
responding certificate  be  dispatched  to  him  from  the  secretary's  oflSce." 

1.  No  mill  was  built  on  Trout  Creek,  nor  any  attempt  made  to  do 
so ;  but  sixteen  thousand  acres  of  land  were  surveyed  for  Villalobos 
by  some  deputy  surveyor  of  the  surveyor-general,  George  F.  Clarke, 
and  certified  by  the  latter,  in  three  separate  parcels ;  one  on  Black 
Creek,  for  six  thousand  acres ;  one  on  Indian  River,  for  six  thousand 
acres ;  and  the  third  in  Alachua,  for  four  thousand  acres.  The  near- 
est of  said  surveys  to  Trout  Creek  is  about  thirty  miles  ofi^  and  the 
furthest  is  more  than  one  hundred  miles  distant  The  lands  as  sur- 
veyed are  claimed  by  Villalobos  and  the  Marquis  de  Fougeres,  to 
whom  Villalobos  conveyed  a  moiety  of  his  claim  in  March,  1821. 
This  latter  survey  lies  within  territory  then  held  by  the  Seminole  In- 
dians.    A  mill  was  built  by  the  Marquis  on  Black  Creek,  on  the  sur- 
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vey  there  made  for  six  thonsand  acres,  say  in  1822  and  1823.  Whether 
the  snrveys  were  regularly  returned  to  the  office  of  the  public  archives, 
or  to  the  government  secretary's  office,  does  not  appear ;  there  is  noevi- 
dence  that  they  were  returned  to  either  by  the  surveyor-general,  the 
proof  being,  that  they  were  filed  in  the  office  of  the  public  archives 
as  part  of  the  evidences  of  claims  that  had  been  submitted  to  the 
register  and  receiver  when  acting  as  commissioners  on  Florida 
claims. 

*  One  thing,  however,  is  certain,  that  the  change  of  loca-  [  '*  555  ] 
tion  never  received  any  direct  sanction  from  the  governor 
of  the  Spanish  province  during  the  time  his  powers  existed  to  act  in 
the  matter.  On  this  state  of  facts,  the  question  is,  whether  the  sur- 
veyor general  had  any  authority  to  make  the  change,  and  thereby 
bind  the  Spanish  government  to  complete  the  title  ;  if  he  had  such 
power,  then  the  American  government  is  equally  bound. 

By  the  eighth  article  of  the  treaty  of  1819,'  it  is  stipulated,  ^  that 
all  grants  of  land  made  before  the  24th  day  of  January,  1818,  by  his 
Catholic  majesty,  or  by  his  lawful  authorities,  shall  be  ratified  and 
confirmed  to  the  persons  in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  would  be  valid  if  the  territories  had  remained 
under  the  dominion  of  his  Catholic  majesty." 

This  court  has  uniformly  held,  that  where  the  land  was  granted  by 
a  concession,  and  a  survey  had  been  made  of  it  by  the  surveyor- 
general,  in  reasonable  conformity  to  the  grant,  before  the  24th  of 
January,  1818,  that  such  survey  should  be  recognized  as  valid,  and 
deemed  to  have  severed  the  land  from  the  public  domain. 

That  the  surveys  made  for  Villalobos  were  not  in  reasonable  con- 
formity to  the  grant  made  for  16,000  acres  on  Trout  Creek,  is  not 
assumed  on  part  of  the  claimants ;  they  rest  their  right  to  a  confir- 
mation for  the  three  tracts  surveyed  on  the  ground,  that  the  surveyor- 
general  had  power,  by  force  of  the  grant,  to  change  the  location,  and 
to  locate  the  land  granted  in  as  many  parcels  as  he  saw  proper  to 
designate.  To  show  the  existence  of  this  power  in  the  surveyor- 
general,  he  was  examined  as  a  witness  in  the  present  controversy,  and 
proved  that  he  had,  in  various  instances,  made  similar  changes,  and 
that  none  of  them  had  been  rejected,  or  objected  to,  by  the  Spanish 
governors.  Antonio  Alvarez,  the  keeper  of  the  archives,  was  also 
examined  on  this  point ;  he  testifies,  that  there  exist  in  the  archives 
a  few  instances  where  changes  of  location  had  been  made  by  the  sur- 
veyor general  without  an  order  of-  the  governor  for  the  change  ;  but 
this  was  done  under  peculiar  circumstances,  as  where  the  land  grant- 
ed had  been  taken  by  a  previous  concession* 

I  7  StAts.  at  Large,  252. 
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From  the  long  experience  this  court  has  had  in  the  investigation 
of  Spanish  titles,  as  claimed  in  Florida,  as  well  as  from  the  practice 
in  regard  to  which  the  witnesses  depose,  we  are  of  opinion,  that  the 
surveyor-general  had  no  authority  to  change  the  location  of  the  grant, 
and  to  split  up  the  surveys,  as  was  done  in  this  instance.  The  ques- 
tion has  been  settled  by  this  court  in  the  cases  of  United 
[  'SSe  ]  States  v.  Huertas,  9  Pet.  •  171,  and  United  States  v.  Levy, 
13  Pet  83.  The  surveys  in  this  instance  abandoned  the 
grant;  no  aid  is  asked  from  it,  but  the  sole  act  of  the  surveyor-general 
is  relied  on  for  a  decree  completing  the  title,  and,  if  confirmed  by  us, 
must  be  sanctioned  as  the  origin  of  Villalobos's  title ;  and  that  no  such 
power  can  be  exercised  by  this  court  was  held  in  the  case  of  Forbes, 
16  Pet.  173. 

The  grant  was  for  a  tract  comprehended  in  a  square  of  five  miles ; 
and  although  an  equivalent  was  solicited,  none  was  granted  except 
in  case  vacant  land  enough  could  not  be  found  at  Trout  Creek  to 
satisfy  the  grant  in  one  body,  and  a  square  form ;  nor  is  there  any 
evidence  that  such  deficiency  existed 

It  is  proved  that  the  lands  on  Trout  Creek  are  poor,  and  of  little 
or  no  value,  and  that  those  surveyed  are  of  the  best  quality  known 
in  Florida ;  and  manifestly,  that  the  change  of  survey  had  in  view 
the  acquisition  of  valuable  lands  for  the  purposes  of  speculation,  and 
not  to  secure  pine  trees,  out  of  which  to  saw  lumber ;  so  that  these 
surveys  have  neither  merit  in  fact  nor  the  sanction  of  law  to  uphold 
them. 

2.  As  the  want  of  a  survey  does  not  defeat  the  grant,  as  this  court 
held  in  the  cases  of  Arredondo,  13  Pet.  133,  and  of  Buyck,  15  Pet 
224,  the  next  and  remaining  question  is,  whether  the  grant  itself  can 
be  located.  For  although  the  petition  proceeds  on  the  surveys,  yet 
this  court  having  the  case  before  it  as  on  bill  in  chancery,  we  would 
be  disinclined  to  bar  the  claim  on  a  technical  ground.  If  it  had  mer- 
its, and  these  could  not  be  reached  on  the  pleadings  as  they  stand, 
the  court  on  hearing  could  order  amendments,  so  that  the  merits  could 
be  reached ;  and  to  this  end  the  cause  could  be  remanded  to  the  court 
below ;  nor  do  we  apprehend  even  this  to  be  necessary  in  a  case  like 
the  present 

The  surveys  being  rejected,  the  grant  may  be  resorted  to,  and  a 
survey  ordered,  if  the  land  granted  can  be  identified.  It  is  therefore 
necessary  to  examine  the  claim  on  the  face  of  the  grant  For  a  de- 
scription of  the  place  where  the  land  was  solicited,  and  which  is 
adopted  by  the  governor's  decree,  we  must  look  to  the  memorial  of 
Villalobos.  He  says,  <<  that  he  has  fixed  his  intentions  to  establish  a 
mill  for  sawing  timber,  on  a  creek  of  the  River  St  John's  named 
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Tront  Creek,  which  affords  a  site  fit  for  the  parpose ; "  and  he  8up« 
plicates  the  governor  to  grant  permission  to  build  the  mill  at  that 
place,  with  a  corresponding  rig^t  to  five  miles  square  of  land  for  a 
competent  supply  of  timber. 

The  grant  refers  to  no  one  part  of  Trout  Creek  more  than 
another,  at  which  the  site  for  the  mill  is,  and  where  the  *  land  [  *  557  ] 
should  be  surveyed ;  there  is  no  identity  of  place,  nor  a  pos- 
sibility to  locate  the  grant  by  survey.     No  claim  has  ever  been  before 
this  court  that  is  more  vague. 

In  cases  of  a  vague  description,  this  court  has  uniformly  held  that 
no  particular  land  was  severed  from  the  public  domain  by  the  grant, 
and  that  no  survey  could  be  ordered  by  the  courts  of  justice.  Buyck 
v.  United  States,  15  Pet.  224 ;  United  States  v.  Delespine,  15  Pet. 
333 ;  United  States  v.  Miranda,  16  Pet  156, 157. 

On  all  the  grounds  presented,  we  are  of  opinion  that  the  court  be- 
low decided  correctly  in  rejecting  this  claim;  and  it  is  thertsfore 
ordered,  that  the  decree  of  the  district  court  be  affirmed. 


Edward  B.  St.  John,  Clsdmant  of  the  Steamboat  Neptune,  Appel- 
lant, V.  Zbbulon  a.  Paine,  Sarah  Norwood,  John  Bucknam,  An- 
drew Bradford,  and  Augustus  Norton,  Libellants. 

10  H.  557. 

Collision  between  a  steamer  and  a  sailing  vessel  on  Long  Island  Sound. 

Certain  rales  of  navigation  laid  down. 

A  stcamerf  meeting  a  sailing  vessel,  closehauled,  or  having  the  wind  free,  must  take  meas* 
ures  to  avoid  the  latter,  which  should  keep  its  conne. 

The  steamer  pronounced  in  fault :  1 .  For  want  of  a  proper  look-out ;  2.  For  attempting, 
under  the  circumstances,  to  go  to  windward,  and  pass  on  the  starboard  hand  of  the  sailing 
vessel ;  3.  Because  those  in  charge  of  the  movements  of  the  steamer  exhibited,  in  their  an- 
swers, ignorance  of  their  duties,  which  might  fairlj  be  considered  as  having  contributed  to 
produce  the  collision. 

The  case  is  stated  in  the  opinion  of  the  court 
Woodj  for  the  appellant 
Gillett,  contra. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  *  579  ] 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York. 

The  suit  was  commenced  in  the  district  court  in  admiralty  against 
the  steamboat  Neptune  by  the  appellees,  who  were  the  owners  of  the 
schooner  lole,  for  damages  done  by  a  collision  on  Long  Island  Sound, 
off  Stratford  Point,  on  the  evening  of  the  14th  of  July,  1846. 
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The  lole  was  laden  with  a  cargo  of  lumber,  plaster,  and  fish  in 

barrels,  and  was  of  about  eighty  tons  burden. 

[  *  580  ]      *  The  Neptune  had  on  board  from  200  to  250  passengers. 

The  schooner  was  struck  near  midships,  on  the  larboard 

side,  and  immediately  sunk,  carrying  with  her  a  woman  and  child, 

who  were  lost 

The  libel  charges  that  the  schooner  was  on  her  voyage  up  the 
Sound  to  New  York ;  and  that  about  a  mile  south  of  the  light-boat 
stationed  off  the  Middle  Ground,  a  shoal  at  that  place,  and  nearly 
opposite  Stratford  Point,  some  sixty  miles  from  New  York,  she  was 
steering  about  a  west  course,  the  wind  being  from  the  north,  and  the 
night  clear,  so  that  a  vessel  could  be  descried  at  a  considerable  dis- 
tance ;  and  that  while  sailing  upon  this  course  with  a  fresh  wind, 
going  at  from  six  to  eight  knots  an  hour,  and  a  short  time  after  the 
schooner  had  passed  the  light-boat,  between  the  hours  of  nine  and 
ten  o'clock  at  night,  she  was  negligently  run  down  by  The  Neptune, 
which  vessel  was  proceeding  down  the  Bound  from  New  York,  and 
struck  against  her  hull,  head  on,  between  the  fore  and  main  rigging 
on  the  larboard  side,  with  such  force  and  violence  as  to  break  open 
her  hull,  and  cut  her  nearly  in  two,  so  that  she  filled  and  sunk  im- 
iiediately. 

The  allegations  of  the  answer  are,  that  The  Neptune  had  sailed 
from  New  York  at  five  o'clock  of  the  afternoon  of  that  day,  bound 
for  Newport  and  Providence,  (R.  I.,)  and  had  proceeded  on  her  voy- 
age until  within  about  a  mile  from  Stratford  light-boat,  when,  at  or 
about  eight  or  ten  o'clock  in  the  evening,  a  vessel  was  descried  about 
a  quarter  of  a  mile  ahead,  which  turned  out  to  be  The  lole  in  ques- 
tion. That  immediately  on  seeing  the  vessel,  the  course  of  The 
Neptune  was  changed  to  windward  for  the  purpose  of  giving  her  the 
course  she  was  running.  That  when  The  Neptune  was  about  ten  or 
twelve  lengths  from  the  schooner,  it  was  seen  that  she  had  changed 
her  course,  and  was  lufiing  up  into  the  wind  so  as  to  cross  the  bows 
of  the  steamboat.  That  when  first  seen.  The  lole  was  running  west 
by  south,  from  which  she  changed  suddenly  to  about  northwest; 
that,  on  seeing  she  had  changed  her  course,  the  bell  of  The  Neptune 
was  immediately  rung  to  stop  her,  and  all  efibrts  made  to  avoid  the 
collision  ;  but  that  the  schooner  came  directly  across  the  bows  of  the 
steamboat,  and,  the  latter  having  still  some  headway,  a  collision 
could  not  be  avoided. 

It  will  be  seen  from  these  allegations  of  the  respective  parties,  that 
the  issue  between  them,  and  upon  which  the  case  must  turn  in  fav(» 
of  the  one  or  the  other,  is  a  very  simple  one,  whether  we  have  regard 
to  the  law  or  to  the  facta. 
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The  statement  of  The  lole  is,  that  she  was  proceeding  on  a  west 
course  up  the  Sound,  nearly  closehauled  to  the  wind,  with  her 
starboard  tacks  on  board,  at  the  rate  of  about  seven  knots 
*  an  hour ;  and  that,  while  keeping  on  this  course.  The  [  *  581  ] 
Neptune,  in  an  improper  manceuvre  to  cross  her  course,  and 
pass  to  the  windward,  struck  her  near  midships  on  the  larboard  side, 
and  sunk  her. 

The  allegation  of  The  Neptune  does  not  vary  substantially  from 
this  statement,  except  that  it  charges  the  coUi»ion  to  the  fault  of  The 
lole  in  not  keeping  on  her  course,  but  suddenly  changing  it  by 
throwing  her  head  into  the  wind,  and  thereby  placing  her  athwart 
the  track  of  the  steamboat  as  she  was  in  the  act  of  passing  to  the 
windward. 

The  general  question  involved  in  the  case  is,  which  of  these  vessels 
has  bee^  in  fault ;  and  this  will  depend  upon  the  evidence  produced 
by  each  in  the  court  below,  together  with  the  application  of  the  rules 
of  navigation  to  be  observed  by  them  at  the  time  of  the  collision,  and 
with  a  view  to  avoid  it,  having  regard  to  their  relative  position  and 
course ;  and,  more  especially,  the  application  of  these  rules  under  the 
facts  and  circumstances,  in  a  case  where  the  colliding  vessel  is  pro- 
pelled by  steam,  and  the  other  by  sails. 

Among  the  nautical  rules  applicable  to  the  navigation  of  sailing 
vessels  are  the  following,  namely :  A  vessel  that  has  the  wind  free,  or 
sailing  before  or  with  the  wind,  must  get  out  of  the  way  of  the  vessel 
that  is  closehauled,  or  sailing  by  or  against  it ;  and  the  vessel  on  the 
starboard  tack  has  a  right  to  keep  her  course,  and  the  one  on  the  lar- 
board tack  must  give  way,  or  be  answerable  for  the  consequences. 
So,  when  two  vessels  are  approaching  each  other,  both  having  the 
wind  free,  and  consequently  the  power  of  readily  controlling  their 
movements,  the  vessel  on  the  larboard  tack  must  give  way,  and  each 
pass  to  the  right.  The  same  rule  governs  vessels  sailing  on  the  wind 
and  approaching  each  other,  when  i^  is  doubtful  which  is  to  wind- 
ward. But  if  the  vessel  on  the  larboard  tack  is  so  far  to  windward 
that,  if  both  persist  in  their  course,  the  other  will  strike  her  on  the  lee 
side  abaft  the  beam  or  near  the  stern,  in  that  case  the  vessel  on  the 
starboard  tack  should  give  way,  as  she  can  do  so  with  greater  facility 
and  less  loss  of  time  and  distance  than  the  other.  Again,  when  ves- 
sels are  crossing  each  other  in  opposite  directions,  and  there  is  the 
least  doubt  of  their  going  clear,  the  vessel  on  the  starboard  tack 
should  persevere  in  her  course,  while  that  on  the  larboard  tack  should 
bear  up,  or  keep  away  before  the  wind.  The  Friends,  1  Wm.  Rob. 
483 ;  The  Traveller,  2  ibid.  197 ;  The  Ann  and  Mary,  ibid.  189 ;  The 
Chester,  3  Hagg.  316 ;  The  Jupiter,  ibid.  320 ;  The  Celt,  ibid.  327 ; 
VOL.  XVIII.  43 
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The  Woodrop   Sims,  2  Dodson,  86 ;  The.  Thames,  6  Rob.  345 ; 
3  Carr.  &  Payne,  528 ;  9  ibid,  601 ;  12  Moore,  148 ;  3  Kent,  Com. 

230. 
[  *  582  ]  *  These  rules  have  their  exceptions  in  extreme  cases,  de- 
pending upon  the  special  circumstances  of  the  case,  and  in 
respect  to  which  no  general  rule  can  be  laid  down  or  applied.  Either 
vessel  may  find  herself  in  a  position  at  the  time  when  it  would  be 
impossible  to  conform  to  them  without  certain  peril  to  herself,  or  a 
collision  with  the  approaching  vessel.  Under  such  circumstances, 
the  master  must  necessarily  be  thrown  upon  the  resources  of  his  own 
judgment  and  skill  in  extricating  his  own  vessel,  as  well  as  the  vessel 
approaching,  from  the  impending  peril.  These  cases  cannot  be  antici- 
pated, and  therefore  cannot  be  provided  for  by  any  fixed  regulation. 
They  can  only  be  examined,  and  the  management  of  the  vessel 
approved  or  condemned,  as  the  case  may  arise. 

But  no  one  can  look  through  the  reports  in  admiralty  in  England 
without  being  struck  with  the  steadiness  and  rigor  with  which  these 
general  nautical  rules  have  been  enforced  in  cases'  of  collision,  under 
the  advice  of  the  Trinity  masters  of  that  court,  or  fail  to  be  impressed 
with  the  justice  and  propriety  of  such  application,  and  the  salutary 
results  flowing  £rom  it. 

In  the  case  of  The  Traveller,  2  Wm.  Rob.  197,  an  exception  was 
set  up  by  the  colliding  vessel,  on  the  ground  that  the  other,  when  first 
described,  was  about  two  points  on  her  lee  bow.  This  was  denied. 
But  the  court  declined  to  enter  into  a  minute  examination  as  to 
which  of  the  statements  was  correct,  observing  that  it  had  been  dis- 
tinctly laid  down,  over  and  over  again,  that  when  two  vessels  on 
opposite  tacks  are  approaching  each  other,  and  there  is  a  probability 
of  collision,  it  is  the  duty  of  the  vessel  on  the  larboard  to  give  way  at 
once,  without  considering  whether  the  other  vessel  be  one  or  more 
points  to  leeward.  And,  in  the  case  of  The  Friends,  the  court,  where 
an  exception  was  attempted  to  be  ingrafted  on  the  Trinity  rules,  in 
submitting  the  case  to  the  Trinity  masters,  recommended  that,  for 
the  sake  of  the  safe  navigation  of  the  Thames  and  the  great  interests 
which  are  daily  and  hourly  there  at  stake,  the  exception,  if  any  were 
to  be  made,  should  be  clear,  definite,  and  intelligible,  in  order  that  it 
might,  at  the  first  glance,  be  known  to  the  mercantile  and  maritime 
world ;  that  unless  it  were  so,  it  was  obvious  that  persons  in  all  cases 
would  endeavor  to  form  exceptions  for  themselves,  and  instead  of 
certainty  they  would  have  uncertainty;  instead  of  security,  danger. 
And  in  the  case  of  The  Ann  and  Mary,  decided  in  1843,  the  Trinity 
masters  observed  to  the  court,  speaking  of  the  rule  that  the  vessel  on 
the  larboard  tack  must  give  way,  and  where  they  had  applied  it  with 
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great  rigor,  that  the  golden  rule  so  long  established  must  be 
strictly  adhered  to,  which  was,  that  the  vessel  *  on  the  lar-  [  *  583  ] 
board  tack  is  to  give  way,  and  the  vessel  on  the  starboard 
tack  to  hold  on ;  and  th^t  the  new  rule  which  had  been  lately  made 
for  steam  vessels,  namely,  each  to  put  the  helm  a-port,  under  all 
doubtful  circumstances,  assimilated  with  it.  The  vessel  on  the  star* 
board  tack  puts  her  helm  a-port  to  keep  the  wind,  and  the  vessel  on 
the  larboard  tack  does  the  same  to  bear  away.  That  the  same  rule 
applied  to  sailing  as  well  as  steam  vessels,  and  if  it  should  be  strictly 
adhered  to,  there  would  not  be  one  -thousandth  part  of  the  accidents 
which  had  occtbrred. 

These  rules,  which  are  the  results  of  the  practical  experience  and 
wisdom  of  navigators,  cannot  be  too  strongly  impressed  upon  the 
observance  of  those  engaged  in  the  management  of  vessels  on  our 
rivers,  or  other  waters  where  the  course  of  business  and  trade  naturally 
confines  the  navigation  to  a  particular  tract  or  route ;  and  it  is  the 
obvious  duty  of  the  courts  to  apply  them  strictly  in  all  cases  of  colli- 
sion,  unless  where  d  clear  exception  is  established  by  the  party  seek- 
ing to  excuse  himself  for  a  departure. 

Our  examination  thus  far  has  been  confined  to  the  nautical  rales 
governing  the  navigation  of  sailing  vessels.  We  have  thus  confined 
it,  because  it  will  be  found  that  they  are  generally  applicable  as  rules 
regulating  the  navigation  in  cases  where  one  of  the  vessels  is  pro* 
pelled  by  steam. 

The  striking  difierence  is,  that  steam-vessels  are  regarded  in  the 
light  of  vessels  navigating  with  a  fair  wind,  and  are  always  under 
obligations  to  do  whatever  a  sailing  vessel  going  free  or  with  a  fair 
wind  would  be  required  to  do  under  similar  circumstances.  Their 
obligation  extends  still  further,  because  they  possess  a  power  to  avoid 
the  collision  not  belonging  to  sailing  vessels  even  with  a  free  wind, 
the  master  having  the  steamer  under  his  command,  both  by  altering 
the  helm  and  by  stopping  the  engines.  They  are  also  of  vast  power 
and  speed  compared  with  craft  on  our  rivers  and  internal  seas  pro- 
pelled by  sails,  exposing  the  latter  to  inevitable  destruction  in  case  of 
collision,  and  rendering  it  at  all  times  difficult,  and  not  unfrequently 
impossible,  to  get  out  of  their  way.  Greater  caution  and  vigilance 
are  therefore  naturally  to  be  exacted  of  those  in  charge  of  them,  to 
avoid  the  dangers  of  the  navigation.  This  justly  results  firom  the 
superior  power  to  direct  and  control  the  course  and  speed  of  the 
vessel,  and  the  serious  damage  consequent  upon  a  failure  to  avoid 
the  dangers.  As  a  general  rule,  therefore,  when  meeting  a  sailing 
vessel,  whether  closehauled  or  with  the  wind  firee,  the  latter  has  a 
right  to  keep  her  course,  and  it  is  the  duty  of  the  steamer  to  adopt 
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such  precautions  as  will  avoid  her.    The  Shannon,  2  Hagg, 

[•684]  Adm.  173;   The  Perth,* 3  ibid,  414;    The  Rose,  2  Wm. 

Rob.  1 ;  Hawkins  v.  The  Duchess  and  Orange  Steamboat 

Co.  2  Wend.  452 ;   3  Kent,  Com.  230 ;  Abbott  on  Shipping,  p.  228, 

(Boston  ed.  1836.) 

By  an  adherence  to  this  rule  on  the  part  of  the  sailing  vessel,  the 
steamer  with  a  proper  look-out  will  be  enabled,  when  approaching  in 
an  opposite  direction,  to  adopt  the  necessary  measures  to  avoid  the 
danger,  as  she  will  have  a  right  to  assume  that  the  saUing  vessel  will 
keep  her  course.  If  the  latter  fails  to  do  this,  the  fault  will  be  attri- 
butable to  her,  and  the  master  of  the  steamer  will  be  responsible  only 
for  a  fair  exertion  of  the  power  of  his  vessel  to  avoid  the  collision 
under  the  unexpected  change  of  the  course  of  the  other  vessel,  and 
the  circumstances  of  the  case. 

Recurring  now  to  the  facts  attending  the  collision,  as  disclosed  in 
the  court  below,  and  applying  the  rules  of  navigation  as  above  stated, 
and  which  should  have  been  observed  by  the  respective  vessels,  we 
shall  be  enabled  to  determine  without  much  difficulty  which  of  them 
has  been  in  fault 

The  lole  had  on  board  her  starboard  tacks,  and  was  nearly  close- 
hauled  to  the  wind,  and,  as  we  have  seen,  had  a  right,  and  indeed 
was  bound,  to  keep  on  her  course ;  and  it  was  the  duty  of  The  Nep- 
tune to  adopt  the  proper  measures  to  avoid  her.  There  is  some  dis- 
crepancy in  the  evidence,  but  the  clear  weight  of  it  is,  that  she  kept 
her  course  till  the  collision  occurred.  She  was  not  descried  by  the 
hands  on  board  The  Neptune  till  the  two  vessels  were  from  one 
fourth  to  three  eighths  of  a  mile  apart,  with  a  combined  speed  of  six- 
teen or  seventeen  miles  the  hour.  She  was  then,  as  they  supposed, 
directly  ahead.  The  wheel  of  The  Neptune  was  immediately  put 
hard  a-starboard,  with  a  view  to  pass  the  schooner  to  the  windward ; 
and  it  is  supposed  by  the  hands  on  board  that  this  manceuvre  would 
have  cleared  her,  had  she  not  at  the  same  time  changed  her  course 
by  heading  more  into  the  wind.  As  we  have  already  said,  this  alle- 
gation is  not  borne  out  by  the  evidence.  On  the  contrary,  the  strong 
probability  is,  according  to  the  testimony,  that  the  hands  on  board 
The  Neptune  at  the  time  they  first  descried  the  schooner,  mistook  her 
position,  and,  instead  of  being  on  a  line  with  her,  that  The  Neptune 
was  to  the  leeward,  and  that,  in  changing  her  course  and  coming  up 
to  pass  to  the  windward,  they  naturally  supposed  the  schooner  had 
changed  her  course  also. 

Besides,  she  was  in  fault  in  attempting  to  pass  The  lole  to  the 
windward.  Even  admitting  that  she  was  not  mistaken  in  the  posi- 
tion of  this  vessel,  and  that  she  was  dead  ahead,  it  was  the  dufy  of 
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The  Neptnne  to  bear  away ;  and  to  nass  on  the  larboard 
Bide.    As  we  have  seen,  the  observance  of  no  *  one  of  the  [  *  585  ] 
rules  of  navigation  is  more  strongly  recommended,  or  more 
steadily  enforced,  in  the  admiralty,  than  this  one,  where  two  vessels 
are  approaching  in  opposite  directions,  and  there  is  danger  of  a  colli- 
sion. 

It  is  observable  in  this  connection,  that  the  pilot  in  charge  of  The 
Neptmie  seems  not  to  have  been  properly  instmcted  in  his  duty  in 
the  emergency  after  the  schooner  had  been  discovered  ahead,  or  if  he 
had,  that  he  neglected  it ;  for  we  find  him  testifying  that,  if  he  had 
known  her  course,  (which  he  did  not  when  he  gave  the  order,)  he 
should  have  thrown  his  wheel  as  he  did,  because  the  schooner  might 
have  hauled  off  on  the  wind.  And  the  other  pilot  on  board  expressed 
the  opinion,  that  there  was  no  difficulty  whatever  in  her  keeping  away 
and  avoiding  The  Neptune,  after  seeing  her  two  or  three  miles  off 
They  seem  to  have  entertained  the  opinion,  that,  according  to  the 
rules  of  navigation,  it  was  the  duty  of  the  sailing  vessel  to  give 
way  when  meeting  a  vessel  propelled  by  steam ;  and  this  even  when 
she  was  on  the  starboard  tack  and  nearly  closehauled  to  the  wind. 
Now,  the  owner  is  responsible  for  damage  resulting  not  only  from 
want  of  care  and  attention  on  the  part  of  those  in  charge  of  the 
vessel,  but  also  from  the  want  of  proper  knowledge  and  skill  to 
enable  them  to  manage  her  according  to  established  nautical  rules. 
Error  of  judgment  will  be  no  defence,  especially  if  resulting  from 
incompetency.  And  erroneous  opinions  of  duty  on  the  part  of  those 
in  the  immediate  management  and  control  of  the  vessel  naturally 
turn  a  doubt,  arising  from  conflicting  evidence  upon  a  question 
whether  or  not  a  proper  direction  was  given  in  the  emergency 
against  them. 

We  are  also  satisfied,  that  the  steamboat  was  in  fault  in  not 
keeping  at  the  time  a  proper  look-out  on  the  forward  part  of  the 
deck;  and  that  the  failure  to  descry  the  schooner  at  a  greater 
distance  than  half  a  mUe  ahead  is  attributable  to  this  neglect. 
The  pilot-house,  in  the  night,  especially  if  dark,  and  the  view  ob- 
scured by  clouds  in  the  distance,  was  not  the  proper  place,  whether 
the  windows  were  up  or  down.  The  view  of  a  look-out  stationed 
there  must  necessarily  have  been  partially  obstructed.  A  competent 
and  vigilant  look-out  stationed  at  the  forward  part  of  the  vessel,  and 
in  a  position  best  adapted  to  descry  vessels  approaching  at  the  earliest 
moment,  is  indispensable  to  exempt  the  steamboat  from  blame  in 
case  of  accident  in  the  night-time,  while  navigating  waters  on  which 
It  is  accustomed  to  meet  other  water  craft 

There  is  nothing  harsh  or  unreasonable  in  this  rule ;  and  its  strict 

43* 
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observance  and  enforcement  will  be  found  as  beneficial  to 

[  *  586  ]  the  interest  of  the  owners  as  to  the  safety  of  *  navigation ; 

a  remark  equally  true  in  respect  to  every  other  nautical  rule, 

which  the  results  of  experience  have  shown  eiiter  so  materially  into 

the  proper  management  of  the  vessel. 

It  has  been  insisted  that  the  schooner  was  in  fault  in  not  carrying 
a  light,  so  as  to  enable  the  vessels  approaching  to  see  her  at  a  greater 
distance.  But  all  agree  that  it  was  a  clear,  starlight  night,  and  hence 
there  could  be  no  difficulty,  with  a  proper  look-out,  in  seeing  to  a 
sufficient  distance  to  enable  the  steamer  to  make  the  proper  move* 
ment  to  avoid  her.  It  is  not  usual  for  sailing  vessels  to  carry  lights 
on  such  a  night. 

It  is  true,  some  of  the  witnesses  on  the  part  of  The  Neptune  speak 
of  a  black  cloud  in  the  eastern  horizon,  which  obscured  the  view 
from  vessels  going  in  that  direction.  But  the  aUegation  is  not  main- 
tained by  the  evidence  to  an  extent  that  would  justify  us  in  attribut- 
ing to  it  any  material  importance. 

Upon  the  whole,  we  are  satisfied  the  decree  below  is  right,  and 
must  be  affirmed. 

Daniel,  J.,  dissented  firom  the  opinion  of  the  court  in  this  case, 
and  also  in  that  of  Newton  v.  Stebbins.  For  his  opinion,  see  the 
conclusion  of  the  last-mentioned  case,  which  follows  the  present 

10  H.  686;  17  H.  162;  18  H.  223, 570;  21  H.  872;  22  H.  461;  2  Wal.  588;  8  W«l.  268; 

4  Wal.  509. 


Isaac  Newton,  Claimant  of  Steamboat  New  Jersey,  AppeUant,  v. 

John  H.  Stebbins. 

10  H.  586. 

Collision  between  a  Steamer  and  a  sailing  vessel  on  the  North  Biver. 

A  steamer  meeting  a  sailing  vessel  coming  down  a  river  with  the  tide  and  very  littla 

wind,  is  bonnd  to  take  the  necessary  precautions  to  avoid  the  latter,  which  shoald  keep 

her  course. 

The  case  is  stated  in  the  opinion  of  the  court 
Van  Santvoordy  for  the  appellant 
Benedict^  contr^. 

[  *  604  ]      *  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  firom  a  decree  of  the  circuit  eonrt  of 
!he  United  States  for  the  southern  district  of  New  York. 
The  suit  was  commenced  in  the  district  court  in  admiralty  against 
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the  steamboat  New  Jersey,  to  recover  damages  arising  firom  a  collision 
on  the  North  River,  in  which  the  sloop  Hamlet  was  run  down  and 
sunk,  in  October,  1846. 

The  libel  charges  that  The  Hamlet,  a  vessel  laden  with  a  cargo  of 
flagging  stones,  and  of  ninety  tons  burden,  was  proceeding  down  the 
river  for  the  port  of  New  York,  and  had  reached  a  place  called  Blue 
Point,  on  said  river;  that  after  passing  that  point  the  wind  failed,  and 
the  sloop  proceeded  with  the  force  of  the  current,  and  a  trifling  wind,  at 
the  rate  of  firom  one  to  two  miles  the  hour.  That  on  her  arrival  at  that 
point,  the  person  in  charge  of  the  sloop  descried  The  New  Jersey 
coming  up  the  river  at  the  rate  of  twelve  or  fifteen  miles  the  hour, 
and  nearer  the  eastern  shore  of  said  river  than  the  sloop;  upon  which 
he  dhrected  the  man  at  the  helm  to  head  her  more  to  the  west  shore, 
which  was  done.  That  when  the  steamboat  arrived  within  a  short 
distance  of  the  said  sloop,  she  altered  her  course  to  the  westward, 
and  attempted  to  cross  the  bows  of  the  sloop  so  as  to  pass  between 
her  and  the  western  shore,  and  in  the  act  of  passing,  struck  her 
bowsprit,  carrying  away  some  twelve  feet  of  the  forward  part  of  the 
vessel,  in  consequence  of  which  she  immediately  filled  and  sunk. 
That  at  the  time  of  the  collision  it  was  impossible  for  The 
*  Hamlet  to  get  out  of  the  way  of  the  steamboat,  having  [  *  605  ] 
comparatively  little  headway,  and  being  near  to  the  western 
shore ;  and  that  there  was  room  enough  for  the  steamboat  to  have 
passed  east  of  her,  along  the  eastern  shore  of  the  river. 

The  answer  of  the  respondent  is,  that,  for  three  or  four  miles  below 
the  point  where  the  collision  happened.  The  New  Jersey  was  coming 
up  the  river  along  the  western  shore,  and  westward  of  the  course  of 
the  sloop,  with  a  tow  on  her  larboard  of  some  two  hundred  tons 
burden ;  that  it  was  slack  water,  and  the  wind  firesh  firom  the  west ; 
that  she  did  not  cross  the  bows  of  the  sloop,  nor  the  course  she  was 
pursuing  at  the  time  The  Hamlet  first  appeared  in  sight  But  that 
the  collision  arose  in  consequence  of  the  sudden  luflSng  of  the  sloop, 
by  the  mismanagement  of  the  persons  in  charge  of  her ;  and  that,  by 
reason  of  said  improper  manoeuvres,  she  ran  her  bowsprit  into  the 
steamboat,  thereby  doing  great  damage  to  her. 

These  are  the  allegations  of  the  respective  parties  in  the  libel  and 
answer,  as  to  the  collision  complained  oil  And  the  first  observation 
we  have  to  make  is,  that,  assun4ng  the  position  and  course  of  The 
New  Jersey  to  be  according  to  the  statement  in  the  answer,  it  by  no 
means  exonerates  her  firom  responsibility,  unless  the  other  part  of  it 
is  also  maintained,  namely,  that  it  happened  in  consequence  of  the 
false  movement  of  The  Hamlet  at  the  time.  For  assuming  that  the 
steamboat  was  coming  up  along  the  western  shore,  and  was  pursuinf' 
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that  course  firom  the  time  she  was  first  described  by  the  hands  on 
board  the  sloop,  still,  the  latter  had  a  right  to  persevere  in  her  course 
down  the  river,  notwithstanding  the  position  and  course  of  The  New 
Jersey ;  and  the  duty  devolved  upon  her,  according  to  the  established 
nautical  rule,  to  take  the  proper  precautionary  measures  to  avoid  the 
danger. 

The  fact,  therefore,  that  The  New  Jersey  was  ascending  the  river 
on  the  western  shore  for  some  distance  below,  and  had  not  suddenly 
taken  a  sheer  across  firom  the  eastern  side  after  having  pursued  it  till 
within  a  short  distance  from  the  point  where  The  Hamlet  was  de- 
scending,  is  a  matter  of  no  great  importance. 

The  real  question  in  the  case  is,  whether  or  not  the  accident  hap- 
pened, notwithstanding  every  proper  precautionary  measure  had  been 
taken  on  the  part  of  the  steamboat  to  pass  the  sloop  in  safety,  in 
consequence  of  an  improper  movement  of  that  vessel  by  the  mis- 
management and  unskilfulness  of  the  person  in  charge  of  her.  If  it 
did,  then  the  damage  is  attributable  to  her  own  inattention  and  want 
of  skill,  and  not  to  the  steamboat.     This  must  of  course  depend 

upon  the  evidence. 
[  *  606  ]  *  And  on  looking  carefully  through  it  on  this  point,  on 
which,  it  must  be  admitted,  it  is  not  entirely  reconcilable, 
and  after  the  best  consideration  we  have  been  able  to  give  it,  we  feel 
bound  to  say,  that  this  allegation  in  the  answer  is  not  maintained. 
On  the  contrary,  the  weight  of  the  evidence  is,  that  no  substantial 
change  in  the  course  of  the  sloop,  in  descending  the  river,  took  place, 
after  the  precautionary  one  of  heading  more  towards  the  western 
shore,  when  The  New  Jersey  was  first  described,  some  three  or  four 
miles  below. 

This  is  the  testimony  of  the  two  hands  in  charge  of  her  at  the 
time,  confirmed  by  that  of  the  masters  of  vessels  in  the  vicinity,  and 
who  witnessed  the  collision.  The  only  contradictory  evidence  is  to 
be  found  in  the  testimony  of  the  pilot  of  The  New  Jersey,  and  in 

some  loose  conversations  of  the  two  hands  after  the  accident  had 

* 

occurred,  which,  as  detailed,  is  very  general  and  indefinite,  and  not 
entitled  to  much  consideration.  This  conclusion  is  also  strengthened 
by  the  concomitant  circumstances.  The  sloop  was  heavily  laden, 
and  under  little  headway,  the  wind  being  light  and  bafiling,  and  it  is 
difficult,  under  such  a  state  of  facts,  to  believe  that  her  course  could 
have  been  suddenly  changed,  by  the  action  of  the  helm,  to  the  extent, 
and  within  the  time,  supposed  by  the  pilot. 

We  think,  therefore,  that  the  collision  arose  from  the  fault  of  the 
person  in  charge  of  The  New  Jersey,  in  not  taking  proper  precaa« 
tionary  measures  to  avoid  the  sloop  while  endeavoring  to  pass  her. 
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Wc  cannot  omit  to  remark,  before  leaving  the  case,  that  the  pilot 
of  this  vessel  was  greatly  to  blame  in  not  having  slackened  her  speed 
as  he  approached  the  fleet  of  river-craft  which  was  slowly  descending 
this  stretch  of  the  river  at  the  time  it  opened  to  his  view.  The  chan- 
nel is  about  half  a  mile  wide  at  this  point,  and  there  were  some 
seven  or  eight  vessels  coming  down,  all  within  a  reach  of  less  than 
two  miles,  and,  from  the  state  of  the  wind,  not  in  a  condition  to 
make  effectual  manoeuvres  with  a  view  to  avoid  immediate  danger. 
And  yet  the  clear  weight  of  the  evidence  is,  that  the  steamboat  con- 
tinued her  speed,  passing  several  of  them,  which  *  narrowly  escaped 
the  danger,  until  she  reached  the  sloop  in  question,  at  a  rate  of  from 
eight  to  ten  knots  the  hour. 

It  is  manifest  to  common  sense,  that  this  rate  of  speed,  under  the 
circumstances  stated,  exposed  these  vessels  to  unreasonable  and  un- 
necessary peril ;  and  we  adopt  the  remark  of  the  court  in  the  case  of 
The  Rose,  2  Wm.  Rob.  3,  "  that  it  may  be  a  matter  of  convenience 
that  steam-vessels  should  proceed  with  great  rapidity,  but  the  law 
will  not  justify  them  in  proceeding  with  such  rapidity,  if  the  property 
and  lives  of  other  persons  are  thereby  endangered." 

•  It  is  a  mistake  to  suppose  that  a  rigorous  enforcement  [  *  607  ] 
of  the  necessity  of  adopting  precautionary  measures,  by  the 
persons  in  charge  of  steamboats,  to  avoid  damage  to  sailing  vessels 
on  our  rivers  and  internal  waters,  will  have  the  effect  to  produce 
carelessness  and  neglect  on  the  part  of  the  persons  in  charge  of  the 
latter.  The  vast  speed  and  power  of  the  former,  and  consequent 
serious  damage  to  the  latter  in  case  of  a  collision,  will  always  be 
found  a  sui&cient  admonition  to  care  and  vigilance  on  their  part 
A  collision  usually  results  in  the  destruction  of  the  sailing  vessel, 
and,  not  unfrequently,  in  the  loss  of  the  lives  of  persons  on  board. 

We  think,  also,  that  The  New  Jersey  was  in  fault  for  not  having  a 
proper  look-out  at  the  time  of  the  collision.  The  pilot  at  the  wheel 
was  the  only  one,  as  no  other  person  appears  to  have  been  above  or 
on  deck.  It  is  apparent  from  the  evidence,  that,  with  a  competent 
look-out,  and  slackened  speed  of  the  steamboat,  there  could  have  been 
no  great  difficulty  in  passing  this  fleet  of  river-craft  in  safety.  The 
disaster,  in  all  probability,  happened  from  a  neglect  to  observe  these 
proper  precautionary  measures. 

We  think  the  decree  below  right,  and  that  it  must  be  affirmed. 

Daniel,  J.,  dissenting. 

Had  the  cases  just  decided  been,  according  to  my  view,  regu- 
larly within  the  cognizance  of  the  district  and  circuit  courts,  and 
therefore  properly  before  this  tribunal,  upon  the  appeals  taken,  I  could 
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nave  no  objection  to  the  disposition  ,made  of  those  cases.  The  evi* 
dence  appears  to  place  the  delinquency,  or  the  wrong  done,  where 
this  court  has  pronounced  it  to  be ;  and  it  can  scarcely  be  doubted,  * 
that  the  rules  which  have  been  prescribed  for  the  government  of 
vessels,  propelled  either  by  sails  or  by  steam,  when  crossing  each 
other's  tracks,  will  conduce  to  the  preservation  of  both  life  and  prop- 
erty. My  dissent  from  the  decision  in  these  cases  results  from  con- 
siderations  much  higher  than  any  that  connect  themselves  with  the 
mere  adjustment  of  private  controversies.  It  is  a  deduction  from  my 
understanding  of  the  constitutional  power  of  this  court,  and  of  the 
courts  whose  decisions  we  have  under  review,  to  adjudicate  upon  the 
rights  of  the  parties,  in  the  exercise  of  that  species  of  jurisdiction 
which  has  been,  as  to  these  cases,  asserted  and  sanctioned.  That 
jurisdiction  I  feel  constrained  to  deny.  I  know  that  my  opinions, 
relatively  to  the  sources  and  the  extent  of  the  admiralty  jurisdiction 
of  the  federal  courts,  have  not  accorded  with  those  of  the  majority  of 
this  court ;  but  on  these,  as  on  all  other  subjects  involving  the  integ- 
rity of  the  constitution,  (the  only  true  foundation  of  every 
[  *  608  ]  *  power  in  the  federal  government,)  I  hold  myself  bound, 
with  respect  to  differences  of  opinion,  not  to  yield  an  acqui- 
escence which,  in  matters  of  minor  importance,  would  be  cheerfully 
conceded.  My  own  opinions  relative  to  the  admiralty  jurisdiction 
vested  by  the  constitution  in  the  courts  of  the  United  States  have 
been  heretofore  too  fully  declared  to  render  their  repetition  here  in 
detail  either  proper  or  necessary.  I  content  myself  with  a  reference 
to  them  as  expressed  in  the  case  of  The  New  Jersey  Steam  Naviga- 
tion Co.  V.  The  Merchant's  Bank,  6  How.  395,  and  in  my  concur^ 
rence  with  the  opinion  of  Justice  Woodbury  in  the  case  of  Waring 
V.  Clarke,  5  How.  467,  and  with  reasserting  the  positions  there  main- 
tained ;  namely,  that  the  civil  jurisdiction  in  admiralty  of  the  courts 
of  the  United  States,  in  tort  or  in  contract,  (with  the  anomalous 
exceptions  of  seamen's  wages  and  hypothecations,)  is  limited  to 
transactions  occurring  on  the  high  seas,  and  embraces  no  transaction 
occurring  either  on  the  land,  or  within  the  bays,  rivers,  havens,  ports, 
harbors,  or  other  places  within  the  body  or  jurisdiction  of  any  county, 
and  that  cases  of  seizure  under  the  revenue  laws  do  not  spring  from 
any  regular  class  or  head  of  admiralty  powers.  My  conclusions, 
thus  stated,  are  fortified  by  the  strong  desire  to  preserve  in  fullest 
vigor  that  admirable  institution  of  our  Anglo  Saxon  ancestors,— 
whose  elevating  influence  on  the  character  even  of  the  humblest 
man  is  perceived  in  his  consciousness  that  he  forms  a  part,  an  im- 
portant,  nay,  an  indispensable  part,  in  the  administration  of  the 
laws,  —  th3  venerable  trial  by  jury ;  and,  in  the  next  place,  by  my 
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conviction  of  the  duty  incumbent  on  all  to  maintain,  with  directness 
and  in  good  faith,  those  distinctions  and  distributions  with  respect  to 
the  judicial  power  which  the  constitution  and  laws  of  the  United 
States  have  ordained,  —  distributions  which  the  power  now  claimed 
and  exerted  appears  to  confound  and  overthrow.  Thus,  in  the  2d 
section  of  the  third  article  of  the  constitution,  in  a  definition  of  the 
judicial  power  of  the  government,  in  which  definition  the  admiralty 
jurisdiction  is  explicitly  comprised,  it  is  declared  that  the  judicial 
power  shall  extend  "to  controversies  between  citizens  of  different 
States."  This  distribution  of  judicial  power  by  the  constitution, 
congress  have  carried  into  ctxecution  by  the  11th  section  of  the  judi- 
ciary act,^  and  this  court  in  a  series  of  decisions  has  maintained.  Can 
it,  then,  comport  with  a  just  interpretation,  either  of  the  constitution 
or  of  the  act  of  congress,  or  with  the  decisions  of  this  court  made  in 
conformity  with  both,  that  they  should  all  be  annulled  by  a  seeming 
evasion  ?  Can  it  possibly  be  right  thus  summarily  to  abrogate  the 
jurisdiction  of  the  state  courts  over  their  own  territory  and 
their  own  citizens?  If  these  things  can  *be  done,  it  follows,  [  *  609 
of  course,  that  the  trial  by  jury,  and  the  requisite  as  to  citi- 
zenship of  parties,  ordained  both  by  the  constitution  and  laws,  may 
be  abolished  by  the  mere  will  of  persons  interested,  or  by  the  fiat  of  a 
tribunal  by  which  neither  citizenship  nor  trial  by  jury  is  held  in  regard. 
It  would  be  difficult  to  adduce  a  more  striking  example  of  the  irregu- 
larities here  pointed  out,  than  is  furnished  by  one  of  the  cases  now 
before  us,  —  that  of  Newton  v.  Stebbins.  This  is  a  case  which  the 
evidence  shows  to  have  occurred  between  citizens  of  the  same  Stete, 
upon  the  narrow  waters,  and  far  within  the  interior  of  the  Stete ; 
and  necessarily,  therefore,  within  the  body  of  a  county  of  the  Stete. 
It  presente  within  that  locality  an  instence  of  simple  tort,  the  proper 
subject  of  trespass  or  case  at  common  law ;  yet  this  case,  without 
regard  to  locality  or  citizenship,  is  wrested  firom  the  tribunals  of  the 
Stete  and  the  common-law  modes  of  trial,  and  transferred  to  a  tribu- 
nal whose  peculiar  and  appropriate  jurisdiction,  we  are  told  by  the 
English  authorities,  atteches  only  where  there  is  no  vicinage  from 
which  the  pais  can  be  summoned.  I  am  compelled,  therefore,  to 
deny  to  the  admiralty  the  constitutional  authority  to  take  cognizance 
of  these  cases. 

10  H.  667;  12  H.  448;  18  H.  89;  19  H.  108;  20  H.  296. 

^  1  StatB.  at  Lax^  78 
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The  United  States  Appellants,  v.  Jean  Baptiste  D'Autbrivb  and 
others,  Heirs  and  Representatives  of  the  late  Jean  Antoine  Ber- 
nard D'AUTERIVE.* 

10  H.  609. 

By  the  treaty  of  Fontaincbleao,  of  the  third  day  of  November,  1762,  the  king  of  France  ceded 

to  the  king  of  Spain  the  province  of  Louisiana,  and  a  grant  of  land  in  that  province  mado 

by  the  French  authoriiies,  after  that  date,  was  void. 
Points  concerning  the  effect  of  treaties  settled  by  previous  dectsions,  stated  aod^  applied  to 

this  case. 
No  legislation  of  congress  has  cured  a  defect  arising  from  want  of  power  to  make  a  Ftanch 

title,  under  which  possession  had  not  been  held. 

Appeal  from  the  district  court  of  the  United  States  for  the  dislrict 
of  Louisiana, 

Crittenden^  (attorney-general,)  for  the  appellant. 

Janin^  contra. 

'  *  620  ]      *  Daniel,  J.,  delivered  the  opinion  of  the  court 

The  appellees,  as  heirs  of  Jean  Antoine  Bernard  D*  Aute- 
rive,  claimed  in  the  court  below  an  extensive  tract  of  land  in  the 
county  of  Attakapas,  the  quantity  of  which  land  is  not  given, 
though  certain  boundaries  thereof  are  set  forth  in  the  instrument 
upon  which  these  appellees  prefer  their  claim.  This  instrument 
purports  to  be  a  grant  from  Charles  Philippe  Aubry,  knight  of  the 
royal  and  military  order  of  St  Louis,  commandant  of  the  king  in 
Louisiana,  and  Dionysius  Nicholas  Foucault,  filling  the  functions  of 
director  in  that  province,  to  Messrs.  D' Auterive  and  Masse,  and  bear- 
ing date  at  New  Orleans  on  the  2d  day  of  March,  1765. 

The  proceedings  for  the  establishment  of  this  claim  in  the  courl 
below  were  instituted  under  the  authority  of  an  act  of  congress  of 
May  26, 1824,^  entitled  '^An  act  to  enable  claimants  to  land  within 
the  State  of  Missouri  and  territory  of  Arkansas,  to  institute  proceed- 
ings to  try  the  validity  of  their  claims  ; "  which  law  was  in  part  re- 
enacted  on  the  17th  of  June,  1844,  and  extended  in  its  operation  to 

the  State  of  Louisiana.  Vide  5  Stats,  at  Large,  676.  The 
[  *  621  ]  purposes  and  the  ejfTect  of  the  *law  of  1824,  with  reference 

both  to  the  claims  and  the  proceedings  embraced  within  its 
provisions,  have  been  heretofore  examined  by  this  court  They  were 
especially  considered  at  the  last  term,  in  the  case  of  the  Unitea 
States  V.  Beynes,  9  How.  127,  and  the  following  conclusions  were 
then  distinctly  enunciated  as  implied  necessarily  in  a  just  interpreta- 

'  4  Stats,  at  Large,  52. 
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tion  of  that  statute.  Tbas  (pp.  146, 147,)  in  speaking  of  the  statute 
of  1824,  revived  by  the  act  of  1844,  this  court  explicitly  declare,  that, 
"  with  respect  to  that  interpretation  of  these  acts  of  congress  which 
would  expound  them  as  conferring  on  applicants  new  rights  not  pre- 
viously existing,  we  would  remark,  that  such  an  interpretation  ac- 
cords neither  with  the  language  nor  the  obvious  spirit  of  these  laws ; 
for  if  we  look  to  the  language  of  the  act  of  1824,  we  find  that  the 
grants,  surveys,  &c.,  which  are  authorized  to  be  brought  before  the 
courts  are  those  only  which  had  been  legally  made,  granted,  or  issued, 
and  which  were  also  protected  by  treaty.  The  legal  integrity 
of  these  claims  (involving  necessarily  the  competency  of  the  author^ 
ity  which  conferred  them)  was  a  qualification  inseparably  associated 
by  the  law  with  that  of  their  being  protected  by  treaty.  And  as  to 
the  spirit  and  intention  of  the  law,  had  it  designed  to  create  new 
rights,  or  to  enlarge  others  previously  existing,  the  natural  and  obvi- 
ous means  of  so  doing  would  have  been  a  direct  declaration  to  that 
efiect;  certainly  not  a  provision  placing  these  alleged  rights  in  an 
adversary  position  to  the  government,  to  be  vindicated  by  mere  dint 
of  evidence  not  to  be  resisted.  The  provision  of  the  2d  section  of 
the  act  of  1824,  declaring  that  petitions  presented  under  that  act 
shall  be  conducted  according  to  the  rules  of  a  court  of  equity;  should 
be  understood  rather  as  excluding  the  technicalities  of  proceedings  in 
courts,  than  as  varying  in  any  degree  the  rights  of  parties  litigant ; 
as  designed  to  prevent  delays  in  adjudicating  upon  titles,  as  is  further 
shown  in  another  part  of  the  same  sentence,  where  it  is  declared, 
that  these  petitions  shall  be  tried  without  continuance,  unless  for 
cause  shown.  The  limitation,  too,  maintained  as  to  the  character 
of  claims,  and  that  imposed  upon  the  courts  in  adjudicating  upon 
them,  is  further  evinced  in  that  part  of  the  same  section  which  says, 
that  the  court  shall  hear  and  determine  all  questions  relative  to  the 
title  of  the  claimants,  the  extent,  locality,  and  boundaries  of  the 
claim,  and  by  final  decree  shall  settle  and  determine  the  question  of 
the  validity  of  the  title  according  to  the  law  of  nations,  the  stipula- 
tions of  any  treaty,  and  proceedings  under  the  same,  the  several  acts 
of  congress,  and  the  laws  and  ordinances  of  the  government  from 
which  it  is  alleged  to  have  been  derived." 

*  By  the  meaning  and  directions  of  the  statute  of  1824,  as  [  *  622  ] 
thus  expounded,  the  claim  before  us  must  be  judged ;  and 
the  next  step  in  our  investigation  leads  us  to  consider  it  as  controlled 
by  the  law  of  nations,  and  the  force  of  treaty  stipulations  construed 
in  conformity  with  that  law. 

The  land  which  is  the  subject  of  this  controversy,  was,  according 
to  the  terms  of  the  instrument  adduced  by  the  appellees  in  the  court 
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below  as  the  foundation  of  their  title,  granted  to  their  ancestor  on  the 
2d  day  of  March,  in  the  year  1765. 

On  the  3d  day  of  November,  1762,  by  a  treaty,  or,  as  it  is  termed 
in  the  language  of  the  king,  by  *<  a  special  act,"  done  at  Fontaine- 
bleau,  Louis  XV.  ceded  to  the  king  of  Spain  the  entire  province  of 
Louisiana,  including  the  island  and  city  of  New  Orleans.  The  char- 
acter and  extent  of  this  act  of  cession,  as  evinced  by  the  instructions 
from  the  French  king,  dated  at  Versailles,  April  21, 1764,  should  be 
noted  in  this  place,  as  they  arje  decisive  of  the  relative  positions  of  the 
parties  to  that  act,  and  of  the  extent  of  their  powers  posterior  thereto, 
over  the  territories  or  persons  comprised  within  its  provisions. 
Nothing  surely  can  be  more  comprehensive  or  absolute  than  the 
transfer  announced  by  the  king  of  France,  or  the  declaration  of  bis 
relinquishment  of  all  power  or  rights  in  the  subject  transferred.  The 
language  of  the  French  king  to  D' Abadie,  director-general  and  com- 
mandant of  Louisiana,  is  as  follows :  ^^  Having  ceded  to  my  very 
dear  and  best  beloved  cousin,  the  king  of  Spain,  and  to  his  successors 
in  full  property,  purely  and  simply,  and  without  exceptions,  the  whole 
country  known  by  the  name  of  Louisiana ; "  he.  proceeds  to  com- 
mand his  director-general,  that,  on  the  receipt  of  his  instructions, 
^  whether  they  come  to  your  hands  by  the  officers  of  his  Catholic 
majesty,  or  directly  by  such  French  vessels  as  may  be  charged  with 
the  same,  you  are  to  deliver  up  to  the  governor  or  officer  appointed 
for  that  purpose  by  the  king  of  Spain,  the  said  country  and  colony 
of  Louisiana,  and  the  posts  thereon  depending,  likewise  the  city  and 
island  of  New  Orleans,  in  such  state  and  condition  as  they  shall  be 
found  to  be  in  on  the  day  of  the  said  cession ;  being  willing  in  all 
time  to  come  that  they  shall  belong  to  his  Catholic  majesty,  to  be 
governed  and  administered  by  his  governors  and  officers,  and  be  pos- 
sessed by  him  in  full  property,  and  without  exceptions." 

The  cases  of  the  United  Stetes  v,  Beynes,  9  How.  127,  and  of  Davis 
V,  The  Police  Jury  of  Concordia,  9  How.  280,  decided  at  the  last  term 
of  this  court,  devolved  upon  it  the  necessity  for  a  particular  examina- 
tion of  the  rules  and  principles  applicable  to  the  construction  of 
treaties ;  and  in  the  adjudication  of  the  cases  above  mentioned,  the 

following  rules  are  either  explicitly  affirmed  or  necessarily 
*  623  ]  *  implied :  That  compacts  between  governments  or  nations, 

like  those  between  individuals,  should  be  interpreted  accord- 
ing ix>  the  natural,  fair,  and  received  acceptation  of  the  terms  in  which 
they  are  expressed.  That  the  obligation  of  such  compacts,  unless 
suspended  by  some  condition  or  stipulation  therein  contained,  com- 
mences with  their  execution,  by  the  authorized  agents  of  the  con- 
tracting parties ;  and  that  their  subsequent  ratification  by  the  princi- 
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pals  themselves,  has  relation  to  the  period  of  signature.  That  any 
act  or  proceeding,  therefore,  between  the  signing  and  the  ratification 
of  a  treaty,  by  either  of  the  contracting  parties,  in  contravention  of 
the  stipulations  of  the  compact,  would  be  a  fraud  upon  the  other 
party,  and  could  have  no  validity  consistently  with  a  recognition  of 
the  compact  itself.  As  a  regular  corollary  from  these  principles,  and 
as  deducible  from  the  law  of  reason  and  the  law  of  nations,  it  was 
ruled  in  the  cases  just  mentioned,  that  a  nation  which  has  ceded 
away  her  sovereignty  and  dominion  over  a  territory,  could,  with  re- 
spect to  that  territory,  rightfully  exert  no  power  by  which  the  dominion 
and  sovereignty  so  ceded  would  be  impaired  or  diminished.  Vide 
9  How.  148, 149,  and  289,  290,  291. 

In  the  cases  just  cited,  and  particularly  in  that  of  the  United  States 
r.  Reynes,  it  became  proper  to  examine  the  rights  of  a  ceding  and 
retiring  government  as  a  government  de  facto  over  the  territory  ceded. 
This  examination  was  induced  by  the  circumstance,  that  the  claimant 
against  the  United  States  rested  his  pretensions,  in  a  great  degree, 
upon  the  position,  that  after  the  treaty  of  St.  Ildefonso,  and  anterior 
to  an  actual  delivery  to  the  French  authorities,  the  government  of 
Spain,  as  a  government  de  facto^  retained  the  rights  of  sovereignty 
and  dominion  over  the  territory  of  Louisiana,  and,  as  incident  thereto, 
the  power  of  granting  away  the  public  domain.  But  this  court  dis- 
tinguished between  the  proceedings  of  an  adversary  government, 
acting  in  the  character  and  capacity  of  an  independent  perfect  sov- 
ereignty, unaffected  by  any  stipulation,  and  acts  done  in  fraud,  or  in 
violation  of  express  concessions  or  compacts.  It  said  that  the  former, 
as  the  acts  of  a  government  de  facto^  might  be  respected  and  sanc- 
tioned by  a  succeeding  power ;  the  latter  could  impose  no  obligation 
to  respect  them,  because  they  would  have  been  performed  in  bad 
faith,  and  in  violation  of  acknowledged  rights  existing  in  others. 
Admitting  the  absolute  verity  of  the  document  under  which  the  ap- 
pellees deduce  their  title,  and  about  which  no  serious  question  appears 
to  have  been  raised,  can  the  validity  of  this  title  be  sustained  con- 
sistently with  the  rules  and  principles  propounded  above,  and  in  the 
oases  to  which  reference  has  been  made  ?  The  grant  from 
*  Aubry  and  Foucault,  the  commandant  and  the  director  of  [  *  624  ] 
the  province  of  Louisiana,  to  the  ancestor  of  the  appellees, 
bears  date  on  the  2d  of  March,  1765,  between  two  and  three  years 
posterior  in  time  to  the  cession  of  the  province  by  France  to  Spain, 
and  rather  more  than  ten  months  after  the  order  from  the  French 
monarch  for  the  actual  delivery  of  the  territory  to  the  Spanish  au 
thorities.  Under  these  circumstances,  then,  the  act  of  the  French 
officers  must  be  regarded  as  wholly  unauthorized  and  inoperative  to 
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vest  any  title  in  the  ancestor  of  the  appellees,  those  acts  being  incon* 
sistent  with  the  existing  relations  between  the  kingdoms  of  France 
and  Spaih.  It  is  true  that  Spain,  daring  the  continuance  of  her 
sovereignty  and  possession  in  Louisiana,  might  have  adopted  and 
confirmed  this  grant,  but  no  such  recognition  thereof  by  Spain  is 
shown  or  pretended ;  so  far  from  there  being  proof  of  such  recognition, 
it  appears  that  a  large  portion  of  the  lands  comprised  within  this 
grant  was  bestowed  by  the  Spanish  government  upon  other  grantees. 
Neither  is  there  in  the  record  proof  or  allegation  that,  during  the 
short  reign  of  the  French  republic,  under  the  treaty  of  retrocession, 
the  claim  of  D'Anterive  was  sanctioned,  or  even  brought  to  the  notioe 
of  that  republic. 

It  follows,  then,  from  the  view  of  this  case  here  taken,  that  the 
claim  of  the  appellees  cannot  be  sustained  upon  any  general  and 
controlling  principle  of  the  law  of  nations,  nor  upon  any  stipulation 
between  the  powets  holding  the  territory  of  Louisiana  prior  to  its 
transfer  to  the  United  States.  The  fate  of  this  claim  mast  depend 
exclusively  upon  the  authority  and  the  acts  of  the  government  of  this 
country,  and  we  will  now  consider  how  far  it  is  affected  by  those 
acts  and  that  authority.  It  has  been  heretofore  repeatedly  ruled  by 
this  court,  that  the  control  and  recognition  of  claims  like  that  now 
before  us,  were  subjects  belonging  peculiarly  to  the  political  power 
of  the  government ;  and  that,  in  the  adjudication  of  those  claims,  the 
courts  of  the  United  States  expound  and  enforce  the  ordinances  of 
the  political  power.  Guided  by  these  rules,  and  looking  to  the  acts 
of  the  legislature,  we  find  it  declared  by  the  act  of  congress  of  March 
26,  1804,  §  14,  2  Stats,  at  Large,  287, ''  that  all  grants  for  lands 
within  the  territories  ceded  by  the  French  republic  to  the  United 
States  by  the  treaty  of  the  30th  of  April,  1803,'  the  tide  whereof  was 
at  the  date  of  the  treaty  of  St  Sdefonso,  in  the  crown  or  government 
of  Spain,  and  every  act  and  proceeding  subsequent  thereto,  cf  what- 
soever nature,  towards  the  obtaining  any  grant,  title,  or  claim  to  such 
lands,  and  under  whatsoever  authority  transacted  or  pretended,  be, 
and  the  same  are  hereby  declared  to  be,  and  from  the  beginning  to 

have  been,  null,  void,  and  of  no  effect  in  law  or  in  equity." 
•  625  ]  •  Within  the  comprehensive  language  of  this  provision  the 

case  before  us  necessarily  falls ;  as  the  inefficiency  of  the 
French  concession,  after  the  treaty  of  Fontainebleau,  to  convey  any 
title,  left  the  titie  in  the  government  of  Spain,  where  it  remained  up 
to,  and  at  the  date  of,  the  treaty  of  St.  Ildefonso.  The  reservation 
in  the  proviso  to  the  section  just  quoted,  in  favor  of  actual  settlers 
under  the  laws,  customs,  and  usages  of  Spain,  cannot  include  the 

^  8  Stats,  at  Large,  200. 


DECEMBEE  TERM,  1850.  521 

United  States  v.  I^Aiiteriye.    10  H. 

case  under  consideration,  as  this  is  not  an  instance  of  a  title  asserted 
npon  any  such  laws  or  usages,  or  founded  on  mere  settlement ;  but 
one  professing  to  be  founded  upon  the  grant  made  by  the  French 
commandant,  independently  of  the  authority  of  Spain,  and  exceeding 
in  extent  the  quantity  of  land  awarded  to  settlers  by  the  proviso 
above  mentioned.  But  it  has  been  contended  in  the  argument  filed 
on  behalf  of  the  appellees,  that,  if  any  defect  could  have  been  alleged 
against  their  titie  by  reason  of  the  absence  of  power  in  either  the 
French  or  Spanish  governments  to  make  the  grant,  such  defect  has 
been  cured  by  the  legislation  of  congress ;  and  in  support  of  this  pro- 
vision we  have  been  referred  to  the  act  of  March  3, 1805,  2  Stats,  at 
Large,  324.  The  first  and  fourth  sections  of  that  act  have  not  been 
fully  quoted  in  the  argument  of  the  appellees,  and  it  may  be  that  an 
omission  to  examine  them  throughout  has  produced  the  strange  mis- 
apprehension of  those  provisions  which  seems  to  have  existed  with 
those  who  rely  upon  their  operation.  Thus,  from  the  first  section  of 
the  act  of  1805,  the  following  portion  is  quoted :  ^^  Any  person  or  per- 
sons, or  the  legal  representatives  of  any  person  or  persons,  who,  on 
the  1st  of  October,  in  the  year  1800,  were  resident  within  the  terri- 
tories ceded  by  the  French  republic  to  the  United  States,  by  the 
treaty  of  the  30th  of  April,  1803,  and  who  had,  prior  to  the  said  Ist 
day  of  October,  1800,  obtained  from  the  French  and  Spanish  govern- 
ments, respectively,  daring  the  time  either  of  said  governments  had 
the  actual  possession  of  said  territories,  any  duly  registered  warrant 
or  order  of  survey,"  &c ;  but  this  quotation  omits  the  following  terms, 
which  essentially  control  every  part  of  the  section  that  precedes  them, 
namely,  ^<for  lands  lying  within  the  said  territories  to  which  the  In- 
dian titie  had  been  extinguished,  and  which  were,  on  that  day,  ac- 
tually inhabited  and  cultivated  by  such  person  or  persons,  or  for  his 
or  their  use." 

The  first  requisite  prescribed  by  this  section  of  the  law  as  neces- 
sary to  give  validity  to  tities  resting  upon  the  actual  territorial  occu- 
pation of  the  French  or  Spanish  authorities  is,  that  the  grantees  or 
their  representatives  should,  on  the  1st  day  of  October,  1800,  be 
residents  within  the  territories  ceded  by  the  French  republic 
to  the  United  States.  The  next  condition  imposed  *  by  [  *  626  ] 
this  statute  is,  that  the  Indian  titie  to  such  lands  should 
have  been  extinguished.  And  thirdly,  that  the  lands  thus  granted 
should  have  been,  on  the  1st  day  of  October,  1800,  actually  inhabited 
and  cultivated  by  the  grantees,  or  for  their  use.  Without  inquiring 
into  the  frdfilment  of  the  second  of  these  conditions,  or  into  the  neces- 
sity for  its  fulfilment,  it  will  be  seen  that  the  first  and  the  third,  made 
essential  by  the  statute,  have  been  entirely  unperformed.     Thus  it  is 
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stated  in  the  petition  of  the  appellees,  that  as  early  as  1784,  the  family 
oi  ]>  Auterive  removed  from  the  State  of  Louisiana.  It  is  nowhere 
proved,  or  even  alleged,  that  at  any  subsequent  period  they  returned 
to  this  land,  much  less  that  in  1800,  or  at  any  other  time  posterior  to 
1784,  they  resided  upon  the  same,  or  by  themselves  or  by  their  agents, 
or  through  any  instrumentality  of  theirs,  cultivated  this  land.  On 
the  contrary,  either  of  these  inferences  is  irresistibly  excluded  by  the 
statement  in  the  petition,  that,  after  the  removal  of  the  family  of 
D'Auterive,  much  of  this  land  was,  by  the  Spanish  goyernmenty 
during  its  possession  of  the  country,  granted  to  other  persons.  The 
alleged  infancy  of  the  children  of  D'Auterive  in  the  year  1784,  even 
if  there  had  been  a  saving  for  the  benefit  of  infants  against  the  requi* 
sites  of  the  statute,  could  scarcely  authorize  a  presumption  in  their 
favor,  after  a  lapse  of  more  than  half  a  century,  namedy,  from  1784 
to  1837,  during  which  period  this  claim  has  been  permitted  to  sleep. 
The  fourth  section  of  the  act  of  congress,  also  quoted  in  the  argu- 
ment for  the  appellees,  if  applicable  in  any  sense  to  their  pretensions, 
certainly  adds  nothing  to  their  intrinsic  force.  This  section  is  a  sim- 
ple requisition,  that  persons  claiming  lands  within  the  territory  of 
Louisiana,  by  virtue  of  any  legal  French  or  Spanish  grant  made 
prior  to  the  1st  day  of  October,  1800,  may,  and  persons  claiming 
lands  in  the  said  territories  by  virtue  of  any  grant  or  incomplete  titie 
bearing  date  subsequently  to  the  1st  day  of  October,  1800,  shall, 
before  the  1st  day  of  March,  1806,  deliver  to  the  register  of  the  land- 
office  or  recorder  of  land-tities  within  whose  district  the  land  may  be, 
a  notice  in  writing,  stating  the  nature  and  extent  of  his  claims, 
together  with  a  plat  of  the  tract  or  tracts  so  claimed ;  and  shall,  also, 
on  or  before  that  day,  deliver  to  the  register  or  recorder,  for  the  pur- 
pose of  being  recorded,  every  grant,  order  of  survey,  deed  of  convey- 
ance, or  other  written  evidence  of  his  claim.  This  section  then 
proceeds  to  declare,  as  a  penalty  for  noncompliance  with  its  directions, 
that  all  the  rights  of  the  claimant  derived  from  the  first  two  sections 
of  the  act,  (embracing  all  grants  founded  upon  mere  territorial  occu- 
pation by  France  or  Spain,)  shall  become  void,  and  forever 
[  *  627  ]  after  be  barred ;  and  that  no  incomplete  *  grant,  warrant, 
order  of  survey,  deed  of  conveyance,  or  other  written  evi- 
dence, which  shall  not  be  so  recorded,  shall  ever  be  considered  or 
admitted  as  evidence  in  any  court  of  the  United  States,  against  any 
grant  derived  from  the  United  States.  But  for  the  act  of  congress 
of  the  6th  of  February,  1835,^  entitied  ^^  An  act  for  the  final  adjust- 
ment of  claims  to  lands  in  the  State  of  Louisiana,"  the  fourth  section 
of  the  act  of  1805  would  have  operated  as  a  complete  bar  to  tiie 

1  4  Stats,  at  Large,  749. 
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claim  of  the  appellees  firom  the  1st  day  of  March,  1806.  The  act  of 
1835  removes  that  bar  so  far  as  to  permit^  within  the  space  of  two 
years  from  its  date,  the  prosecution  of  claims  similar  to  that  of  the 
appellees,  but  this  act  accomplishes  nothing  beyond  this  permission. 
It  imparts  no  merit  or  strength  to  any  claim  which  such  claim  did 
not  previously  possess.  Upon  a  view  of  this  case,  then,  we  think 
that  the  decision  of  the  district  court  should  be  reversed,  and  the 
petition  of  the  appellees  dismissed,  and  that  decree  is  accordingly 
hereby  reversed. 

12  £L  47,  437 ;  13  H.  9;  15  H.  38. 


Merritt  M.  Robinson  and  Marouerite  his  Wife,  Aurore  Gayoso, 
Fernando  Gayoso,  and  Felicite  Gayoso,  Appellants,  v,  Wm.  J. 
Minor,  James  C.  Wilkins,  and  Henry  Chotard,  Executors  of 
the  Last  Will  and  Testament  of  Katharine  Minor,  deceased, 
Frances  Chotard,  Katharine  L.  Wilkins,  and  Wm.  J.  Minor. 

10  H.  627. 

The  treaty  between  the  United  States  and  Spain,  of  October  27, 1795,  ascertained  and  estab- 
lished an  existing  but  disputed  boundary  line;  and  prior  grants  made  by  the  anthorities  of 
Spain  within  the  territory  of  Georgia,  as  ascerlained  by  that  treaty,  were  invalid,  and  owe 
all  their  force  to  the  act  of  congress  of  March  ^,  1803,  (2  Stats,  at  Large,  229.)  Conse- 
quently, the  claimant,  to  whom  the  land  was  granted,  in  pursuance  of  that  act,  must  prerail 
against  any  other  claimant  under  a  Spanish  title,  whether  in  a  suit  in  equity  or  at  law. 

Circumstances  from  which  a  grant  of  land  ma/ bo  presumed. 

Appeal  firom  the  ciicoit  court  of  the  United  States  for  the  south- 
ern district  of  Mississippi  The  case  is  stated  in  the  opinion  of  the 
court 

BuUardj  for  the  appellants, 
J.  M.  Campbell,  contra. 

•  M'Le AN,  J.,  delivered  the  opinion  of  the  court  [  •  641  ] 

This  case  involves  the  title  to  a  tract  of  one  thousand 
arpens  of  land  adjoining  the  city  of  Natchez. 

On  the  10th  of  September,  1794,  a  grant  was  obtained  for  this 
land  firom  the  Baron  de  Carondelet,  governor-general  of  Louisiana, 
by  Manuel  Grayoso  de  Lemos,  who  resided  in  Natchez.  He  settled 
on  Margaret  Watts,  his  future  wife,  the  same  tract  of  land,  and  in- 
dorsed upon  the  grant  that  it  was  transferred  to  her.  They  were 
afterwards  married,  and  with  the  view  to  secure  to  his  wife  a  military 
pension,  the  permission  of  the  king  of  Spain  was  subsequently  ob- 
tained.    In  1797,  some  time  after  the  marriage,  the  nuptial  bene- 
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diction  was  pronounced  by  the  Bishop  of  Havana,  in  New  Orleans. 
In  1797,  Madame  Gayoso  bad  a  son,  who  was  named  Fernando.     In 

1798,  Gayoso  succeeded  the  Baron  de  Carondelet  as  governor  gen- 
eral of  Louisiana,  and  removed  to  New  Orleans,  where  he  died  in 

1799,  his  wife  and  son  surviving  him. 

On  the  10th  of  August,  1799,  for  the  consideration  of  five  thousand 
dollars,  Madame  Gayoso  conveyed  the  premises,  with  all  the  im- 
provements thereon,  to  Daniel  Clark,  junior.  And  on  the  15th  of 
August,  1800,  Daniel  Clark,  for  the  consideration  of  ten  thousand 
dollars,  conveyed  the  same  to  William  Liatot  In  this  deed  the 
original  grant  is  referred  to,  and  the  plat  And  it  states,  "  whereas 
by  an  instrument  of  writing  which  accompanies  this,  dated  the  12th 
of  February,  1795,  the  said  Don  Manuel  Gayoso  de  Lemos  did, 
for  certain  considerations  therein  recited,  convey  the  said  land,  with 
all  the  appurtenances,  to  Margaret  Watts;  and  whereas  the  said 
Margaret  Watts,  now  the  widow  of  the  said  Don  Manuel  de  Grayoso 
de  Lemos,  by  her  deed  dated  the  10th  of  August,  1799,  which  ac- 
companies this,  did  convey  the  said  land  to  Daniel  Clark,''  &c.  On 
the  15th  of  November,  1800,  William  Lintot,  for  the  consideration 
of  the  sum  of  ten  thousand  dollars,  conveyed  the  same  land,  with 
the  same  recitals,  to  Stephen  Minor,  the  ancestor  of  the  defendants. 

In  1805,  this  title  having  been  presented  to  the  board  of  commis- 
sioners west  of  Pearl  River,  by  Minor,  under  the  act  of  congress  of 
1803,  regulating  the  grants  of  land,  &c.,  south  of  the  State 
[  •  642  ]  of  Tennessee,  was  confirmed  for  seven  hundred  •  and  fifty- 
six  arpens.     The  possession  of  the  land  is  shown  firom  the 
original  grant  to  Gayoso  under  the  titles  stated. 

The  complainant,  Fernando  Gayoso  de  Lemos,  claims  the  land  as 
the  son  and  only  heir  of  Ddn  Manuel  Gayoso  de  Lemos.  In  his 
bill  he  represents  that,  after  the  death  of  his  father,  his  mother  inter- 
married with  one  James  Stelle,  in  1805,  and  that  she  died  in  the 
year  1829.  That  the  defendant  Minor,  being  in  possession  of  the 
evidences  of  title,  in  fraud  of  his  rights,  he  being  an  infant,  procured 
firom  the  board  of  commissioners  a  certificate  for  the  land.  That  in 
1815,  Stephen  Minor  departed  this  life,  and  left;  Katharine  Minor,  his 
wife,  a  devisee  and  trustee  of  all  his  estate,  and  also  executrix,  and 
John  Minor  executor  of  his  last  will  and  testament.  That  convey- 
ances were  executed  to  the  defendants,  all  of  whom  had  notice  of  the 
claim  of  the  complainant.  A  decree  for  a  conveyance  of  the  land 
is  prayed  for,  &c.  Fernando  Gayoso  having  died,  his  heirs  were 
made  parties. 

On  the  part  of  the  complainant,  it  is  contended  that,  the  original 
grant  for  the  land  under  the  Spanish  government  being  unconditional^ 
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no  confirmation  of  it  was  required  by  the  United  States.  That  the 
treaty  protected  such  a  title,  and  that  congress  by  the  act  of  1803 
could  not  have  intended  to  interfere  with  absolute  grants,  but  such 
claims  only  as  required  confirmation  by  the  Spanish  authority.  And 
it  is  urged  that  Spain,  being  in  possession  of  the  country,  and  exer- 
cising a  government  de  facto  over  it,  had  the  power  to  grant  lands. 
That  the  civil  |aw  applies  as  well  to  the  transfer  of  the  land  alleged 
to  have  been  made  by  Don  Manuel  Gayoso  to  Margaret  Watts,  as 
to  the  original  grant 

These  positions  were  sustained  in  the  argument  by  much  research 
and  ability,  but  we  are  precluded  from  taking  this  view  by  the  political 
action  of  the  government,  and  the  decisions  heretofore  pronounced 
by  this  tribunaL 

On  the  27th  of  October,  1795,^  a  treaty  was  made  with  Spain, 
which  acknowledged  the  southern  limits  of  the  United  States  to 
extend  to  the  thirty-first  degree  of  north  latitude.  The  territory 
belonged  to  the  State  of  Georgia,  but  by  deed  bearing  date  the  24th 
of  April,  1802,  she  ceded  it  to  the  United  States.  In  the  deed  of 
cession  it  was  stipulated  '^  that  all  persons  who,  on  the  27th  of  Oc- 
tober, 1795,  were  actual  settlers  within  the  territory  thus  ceded,  shall 
be  confirmed  in  all  the  grants  legally  and  fully  executed  prior  to  that 
^^Yj  ^y  the  former  British  government,  or  the  government  of  opain," 
&c.  The  land  was  in  possession  of  Gayoso  at  the  time  specified,  and 
the  grant  having  been  ^  legally  and  fully  executed,"  under  the  gov- 
ernment of  Spain,  it  was  included  in  the  deed  of  cession. 
*  By  the  5th  section  of  the  act  of  the  3d  of  March,  1803,  [  *  643  ] 
above  referred  to,  it  is  provided,  "  that  every  person  claim- 
ing lands  by  virtue  of  any  British  grant,"  &c.,  "  or  of  the  articles  of 
agreement  and  cession  between  the  United  States  and  the  State  of 
Georgia,  shall,  before  the  last  day  of  March,  1804,  deliver  to  the 
register  of  the  land-office,  within  whose  district  the  land  may  be,  a 
notice  in  writing,  stating  the  nature  and  extent  of  his  claims,  to- 
gether with  a  plat  of  the  tract  or  tracts  claimed,  and  shall  also,  on 
or  before  that  day,  deliver  to  the  said  register,  for  the  purpose  of  be- 
ing recorded,  every  grant,"  &c ;  and  on  failure  to  do  so,  ^  all  his 
right,  so  far  as  the  same  is  derived  from  the  above-mentioned  articles 
of  agreement,"  &c.,  '^  shall  become  void,  and  forever  thereafter  be 
barred  ; "  and  it  is  declared  that  such  deed,  &c.,  which  shall  not  be 
recorded,  shall  not  be  evidence  in  any  court  of  the  United  States 
against  any  grant  under  the  same. 

The  6th  section  provides,  that  when  it  shall  appear  to  the  board 
that  the  claimant  is  entitled  to  a  tract  of  land  under  the  articles 
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of  agreement  and  cession  with  Georgia  aforesaid,  in  virtae  of  a 
British  or  Spanish  grant  legally  and  fully  executed,  they  shall  give 
a  certificate  thereof,  describing  the  tract  of  land  and  the  grant,  and 
stating  that  the  claimant  is  confirmed  in  his  title  thereto  by  virtue 
of  the  said  articles ;  which  certificate,  being  recorded  by  the  register 
of  the  land-office,"  who  shall  record  it,  '^  shall  amount  to  a  relinquish- 
ment forever  on  the  part  of  the  United  States."  ^n  act  supple- 
mentary to  the  above  was  passed  on  the  27th  of  March,  1804,^ 
providing  for  the  survey  of  lands  claimed  by  Spanish  grants,  but  it 
has  no  direct  bearing  on  the  questions  before  us. 

The  treaty  with  Spain  established  a  disputed  boundary;  there 
was  no  cession  of  territory.  The  jurisdiction  exercised  by  Spain 
over  the  country  north  of  the  thirty-first  degree  of  north  latitude  was 
not  claimed  or  occupied  by  force  of  arms,  against  an  adversary  power; 
but  it  was  a  naked  possession,  under  a  misapprehension  of  right.  In 
such  a  case,  Georgia,  within  whose  sovereignty  the  country  was  situ* 
ated,  was  not  bound  to  recognize  the  grants  or  other  evidence  of  title 
by  the  Spanish  government. 

In  the  case  of  Pool  v.  Fleeger,  11  Pet  210,  where  North  Carolina 
and  Tennessee  made  grants  for  lands  within  the  territory  of  Virginia, 
through  a  mistake  of  the  boundary  line,  the  court  say :  '<  It  is  per- 
fectiy  clear  that  the  grants  under  which  the  defendants  claim,  being 
beyond  the  boundary  of  Tennessee,  were  inoperative."  The  same 
doctrine  has  been  held  in  relation  to  the  Spanish  grants  north  of 
the  thirty-first  degree  of  north  latitude,  in  Henderson  v. 
[  •  644  ]  Poindexter,  12  Wheat  630 ;  Lessee  •  of  Hickey  et  oL  v. 
Stewart  et  aL  3  How.  756 ;  La  Roche  et  oL  v*  Jones,  9 
How.  170. 

The  title  in  question  belongs  to  a  class  which  was  recognized  and 
made  valid  in  the  cession  of  the  territory  by  Georgia  to  the  United 
States.  This  act  of  Georgia,  though  voluntary,  was  just  It  secured 
to  the  Spanish  claimant  a  title,  which,  so  far  as  he  was  concerned, 
had  been  acquired  in  good  faith,  but  which  was  void  for  want  of 
authority  in  the  granting  power.  In  requiring  the  holders  of  complete 
grants  to  present  them  and  the  plats  of  survey  before  commissioners, 
under  the  act  of  1803,  congress  carried  out  the  compact  with  Georgia. 
In  reference  to  such  tities  the  words  of  the  cession  were,  ^  they  shall 
be  confirmed."  And  although  the  forfeiture  of  the  title,  if  not  pre- 
sented and  recorded,  was  a  rigorous  provision,  yet  it  was  within  the 
power  of  congress.  Until  these  tities  were  examined,  and  their  boun- 
daries ascertained,  the  government  could  not  make  a  survey  and  sale 
of  the  lands  to  which  there  were  no  valid  claims.     It  was  therefore 
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important,  that  all  titles  to  which  validity  was  given  by  the  cession 
and  by  acts  of  congress  should  be  placed  upon  the  public  records, 
under  the  sanction  or  rejection  of  a  competent  board  of  commis* 
sioners. 

The  ground  on  which  the  complainants  chiefly  rely  for  a  decree  is 
a  presumed  defect  in  the  conveyance  from  the  widow  of  Oayoso  to 
Clark. 

The  indorsement  upon  the  original  grant  by  Don  Manuel  Gayoso, 
that  he  had  conveyed  the  property  to  Margaret  Watts,  referred  to  an 
instrument  other  than  that  indorsed  on  the  grant  And  we  find  in 
the  deed  from  Clarke  to  Lintot,  and  also  in  the  deed  from  Lintot  to 
Minor,  there  is  a  reference  to  that  instrument,  reciting  its  date,  and 
that  it  accompanied  the  deeds  executed.  And  these  conveyances 
were  sanctioned  by  the  solemn  act  of  the  commissioners  when  they 
confirmed  the  title  to  Minor.  Under  this  title  there  has  been  a 
continuous  possession  of  fifty  years.  The  consideration  paid  by  Clark 
satisfactorily  shows  that  he  supposed  himself  to  have  acquired  a 
complete  title  to  the  land.  Under  these  circamstances,  if  the  decision 
of  the  case  turned  upon  the  legal  title,  such  title  might  well  be  pre- 
sumed, whether  the  conveyances  were  executed  under  the  laws  of 
Spain  or  of  Georgia. 

It  may  be  presumed  that  in  the  conveyance  to  Miss  Watts,  which 
has  by  some  means  been  lost,  the  forms  of  the  civil  law  were  pursued, 
as  the  common  law  was  not  adopted  in  any  part  of  the  Spanish 
dominions.  But  validity  was  imparted  to  such  conveyance  by  the 
compact  with  Georgia,  the  act  of  1803,  and  the  proceedings 
under  that  act,  the  same  as  to  the  *  original  grant  There  [  *  645  ] 
is  no  probability  that  Grayoso,  by  the  conveyance,  vested  no 
higher  interest  than  might  have  been  claimed  by  Miss  Watts  after 
her  marriage  with  him  under  the  civil  law.  The  fact  of  his  having 
executed  to  her  a  conveyance,  of  which  there  is  proof,  may  well  jus- 
tify the  inference,  that  he  gave  her  an  absolute  title  to  the  land. 

But  there  is  another  and  a  more  conclusive  view  of  the  case.  K 
it  be  admitted  that  the  complainants  may  go  behind  the  confirma- 
tion of  the  title  by  the  commissioners,  there  is  nothing  on  which  they 
can  rest  but  a  paramount  equity.  And  what  is  the  nature  of  that 
equity  as  made  out  in  the  proof?  The  heirship  of  the  complainants 
may  be  admitted  as  proved,  but  there  is  no  other  proof  of  equity 
than  a  supposition  unsustained  by  facts,  and  contradicted  by  strong 
circumstances,  that  a  life  estate  only  in  the  premises  was  vested  in 
Madame  Grayoso.  This  supposition  is  refuted  by  the  only  rational 
motive  which  can  be  presumed  to  have  induced  Don  Manuel  Gay- 
oso  to  make  the  conveyance  to  his  intended  wife ;  by  the  fact,  that, 
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after  his  death,  the  widow  sold  the  premises  for  a  full  consideration, 
and  saw  them  occupied  by  persons  claiming  them  in  fee  for  thirty 
years,  untii  her  death,  without  setting  up  any  claim  thereto  in  behalf 
of  her  son,  or  informing  him  that  he  had  a  right  to  the  premises  after 
her  decease.  Under  such  circumstances,  equity  can  give  no  relief  to 
the  complainants.  The  decree  of  the  circuit  court  dismissing  the  bill 
is  afiirmed. 
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Simon  Gratz's  Executors  and  Others,  Appellants,  v.  Samttbl  M. 

CoHEN^and  Eleazer  L.  Cohen. 

11  H.1. 

A  familj  oompromue  of  litigated  rights  upheld  by  the  ooort,  though  wanting  in  Mme 

formalities,  and  subject  to  some  doubts  as  to  its  fitumess. 

Appeal  from  the  drccdt  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  in  a  suit  in  equity  brought  by  the  appellees. 
The  facts  and  evidence  sufficiently  appear  in  the  opinion  of  Hne 
oourt 
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Reed  and  Clarkson,  for  the  appellants. 

DaMas  and  Budd^  contra. 

[  *  16  ]       •  Woodbury,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  the  plaintiffs  in  the  court  below,  as  children 
of  Solomon  and  Beliah  Cohen,  and  grandchildren  of  Joseph  Simon, 
claimed  an  interest  in  certain  lands  which  had  been  conveyed  to 
Simon  Gratz  by  Mrs.  Phillips,  the  surviving  executrix  of  Joseph 
Simon. 

That  conveyance  was  alleged  to  have  been  fiaudulent,  and  the 
plamtifis  prayed  that  it  be  set  aside,  and  Simon  Oratz  be  required  to 
account  for  any  sales  and  rents  of  the  land.  The  court  below  decreed 
that  the  conveyance  was  void  for  fraud ;  yet,  as  the  lands 
[  *  17  ]  had  been  bought  of  Ghratz  since,  by  innocent  *  purchasers, 
declined  to  set  it  aside,  but  ordered  the  respondent  to  pay 
over  the  full  value  of  the  lands,  and  without  any  deduction  for  debts, 
advances,  or  expenses. 

This  is  an  appeal  from  that  decision ;  and  in  order  to  determine 
whether  evidence  enough  exists  to  show  that  fraud  wias  practised  by 
either  of  the  parties  to  the  conveyance,  as  it  is  charged  on  both  of 
them,  it  v^iU  be  necessary  to  ascertain  how  the  lands  were  situated, 
and  the  relation  to  them  in  which  the  grantor  and  grantee,  as  well  as 
the  pkdhtiffs,  l^hen  stood. 

Some  time  prior  to  1804,  Joseph  Simon  and  Michael  Gratz  pur- 
chased in  partnership  large  tracts  of  land  in  Pennsylvania,  the  title 
deeds  running  to  the  former  alone,  under  an  agreement  to  account 
to  the  latter  for  half  the  proceeds.  As  sales  of  them  were  made 
firom  time  to  time,  difficulties  and  litigation  arose  between  them  as 
to  the  proceeds,  extending  even  to  eight  reported  oases  in  the  courts 
of  Pennsylvania,  and  all  of  which  appear  to  have  been  decided  against 
Simon. 

He  complained  much  that  Ghratz  had  obtained  from  him  more  than 
he  was  entitled  to.  Accordingly,  when  Simon  made  his  will  and 
died  in  1804,  he  forbade,  by  the  last  codicil;  any  portion  of  his  estate 
going  to  Michael  Ghratz  or  his  wife  Miriam,  who  was  the  daughter 
of  Simon,  and  did  not  make  either  of  them  executors  on  his  estate. 
But  he  appointed  Levi  Phillips  and  wife,  the  latter  being  another 
daughter,  and  Mrs.  Cohen,  a  third  daughter,  executors.  At  first,  he 
jyequeatbed  one  thijrd  of  the  income  of  the  residue  of  his  estate,  to 
each  daughter,  but  by  the  codicil  increased  Mrs.  PhilUps'-s  and  Mrs. 
Oobsn's  shtdFe  eabh  to  one  half  of  the  prinoipal,  and,  withdrawing 
fifes.  Gratz'A  share,  empowered  Levi  Phillips  to  give  to  Mrs.  Cohen 
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the  principal  rather  than  the  interest,  or  income.  At  the  death  of 
either  daughter,  her  share  was  to  vest  in  her  children,  as  tenants  in 
common.  He  gave  to  his  executors,  and  the  survivors  of  themi  full 
power  to  sell  his  real,  as  well  as  personal  estate. 

Some  suits  between  Simon  and  Michael  Gratz  in  relation  to  their 
partnership  property  were  pending  at  the  deaf h  of  the  former ;  others 
were  soon  after  brought,  and  others  still,  as  sales  of  the  land  were 
made  by  the  executors,  and  recoveries  were  had  in  some  of  them  for 
portions  of  what  Simon  and  they  had  sold.  By  the  death  of  Mr. 
Phillips  in  1832,  and  of  Mrs.  Ck>hen  in  January,  1833,  Mrs.  Phillips 
had  become  the  sole  surviving  executrix,  and  she,  in  February,  1833, 
proposed  to  Simon  Gratz,  executor  of  Michael  Gratz,  to  make  a  final 
settiement  of  the  claims  on  his  part  against  the  estate  of  Joseph 
Simon.  At  that  time,  Simon  Gratz  held  unsatisfied  a  judgment 
against  Levi  PhilUps  and  Mrs.  Cohen,  which  had  been  xecoveKed  in 
1831  for  |7^16.73. 

*  They  bad  not  been  called  "  ExecutcHn  of  Simon  **  in  fbe  [  ^  18  ] 
declaration,  but  the  subject-matter  of  the  action  was  con« 
nected  with  his  estate,  and  with  the  proceeds  of  sales  of  the  partner- 
ship lands. 

There  was  another  action  pending,  which  was  brought  by  Ghratz's 
Executors  against  Simon's  Executors,  in  which  an  award  had  been 
made  to  Gratz  for  (2,967,  but  exceptions  had  been  taken  to  it,  not 
yet  acted  on. 

At  that  time,  too,  Mrs.  Cohen  had  received  from  Simon's  estate, 
as  early  as  1812,  $1,008,  which,  with  interest  to  1833,  amounted  to 
near  $6,500,  and  none  of  it  had  ever  been  refunded  by  her. 

In  this  state  of  things  the  inquiry  arises,  whether,  in  the  proposals 
by  Mrs.  Phillips,  the  negotiation  for  a  settlement,  and  the  convey- 
ance of  the  lands  to  Gratz  under  the  conditions  and  cireomstances 
of  the  case,  fraud  is  manifest  so  as  to  justify  the  rescinding  of  that 
conveyance,  or  if  not,  because  the  land  is  now  in  the  hands  of 
innocent  purchasers  from  Ghratz,  to  make  the  latter  account  for  its 
whole  value  as  if  the  sale  to  him  had  been  void.  In  deciding 
this  question,  let  us  look  first  to  the  terms  and  circumstances  of  thd 
agreement 

She  stipulated,  in  relation  to  the  suit  then  pending,  to  have  the 
exceptions  overruled,  and  the  award  confirmed  for  $2,967.  She 
agreed  farther  to  discontinue  a  suit  of  donbtful  merits  pending  by 
Simon's  Executors  against  S.  Gratz  et  oL  Eixecutors  of  Michael 
Gratz,  and  also  as  executrix  to  convey  to  S.  Gratz  all  the  unsold 
lands  of  the  partnership,  and  all  her  own  personal  interest  in  Joseph 
Simon's  estate.      On  the  part  of  S.  Gratz,  he  agreed  to  pay  hex 
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((1|500  cash, — though  nothing  is  said  in  the  writing  as  to  the  release 
or  discharge  of  the  jadgments  against  Joseph  Simon's  Executors  or 
other  claims  by  S.  Gratz ;  but  they  thus  became  virtually  discharged| 
as  all  the  remEiining  estate  of  Joseph  Simon  was  then  conveyed  to 
S.  Gratz.  Nothing  appears  to  have  been  said,  likewise,  as  to  the 
debt  due  from  Mrs.  Cohen,  but  probably  that  was  deemed  quite  an 
equivalent  to  what  remained  of  her  share  in  Simon's  estate ;  and  she 
being  dead,  this  was  left  as  it  had  stood  for  twenty  years. 

On  these  leading  facts,  the  first  ground  assigned  to  show  firaud  by 
S.  Ghratz  is  a  supposed  deficiency  of  consideration  for  this  agreement 
and  the  conveyance.  But  in  the  family  settlement,  it  is  proper  to 
look  to  equitable  circumstances,  and  not  to  expect  all  such  technical 
formalities  as  prevail  between  strangers.  The  consideration  actually 
paid  in  money  was  (1,500,  and  though  Mrs.  Phillips  may  have  re- 
garded it  as  for  her  rather  than  the  estate  of  Simon,  yet  it  made 
little  difference,  as  she  was  the  only  residuary  devisee  of 
[  *  19  ]  Simon  surviving ;  and  if  *  Mrs.  C!ohen  had  been  ahready 
paid  more  than  her  share,  as  seems  probable,  this  sum  would 
virtually  go  to  Mrs.  Phillips  alone,  as  it  would  first  in  form  belong  to 
the  estate,  and  then  to  her  as  devisee.  It  was  in  fact  also  paid  tG 
her  for  matters  connected  with  the  estate,  and  while  she  was  execu- 
trix of  the  estate,  instead  of  being,  as  is  argued,  a  personal  bribe 
to  her. 

Though  a  technical  difference  might  exist  between  the  executors 
as  to  their  several  liabilities,  14  Serg.  &  Rawle,  152,  and  though  dif* 
ferent  modes  of  proceeding  might  be  necessary  to  enforce  them,  yet 
the  estate  of  Simon  was  the  only  fund  liable.  The  interest  in  the 
partnership  lands,  which  belonged  to  Michael  Gratz,  was  the  only 
source  of  all  his  claims,  and  the  parties  properly  looked  at  it  in  itii 
true  equitable  light,  through  all  the  /arnish  and  varieties  of  form,  and 
negotiated  with  a  view  to  the  whole. 

Thus,  if  •one  of  these  jadgments  did  not  describe  the  defendants  as 
executors,  yet  the  other  did,  and  the  first  one  was  founded  on  the 
proceeds  of  sale  by  them  as  executors  of  lands,  the  title  to  which  had 
stood  in  the  name  of  Simon,  though  a  moiety  belonged  to  Michael 
Gratz,  and  the  executors  were  acting  in  trust  for  Gratz  as  well  as 
Simon.  Now  the  $1,500  in  money,  and  the  $10,000  in  the  two 
judgments,  with  interest,  were  probably  very  near  the  value  of  the 
lands  as  situated  in  1833.  But  to  remove  all  doubt  as  to  the  fairness 
and.falness  of  the  consideration,  Simon  Gratz,  further  agreed  to  pay 
over,  to  Mrs.  Phillips  any  surplus  the  lands  might  yield  after  paying 
all  reasonable  expenses  and  legal  claims.  This  cures  every  exception 
to  the  inadequacy  of  the  consideration. 
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If  the  surplus,  after  an  inquiry  into  the  matter,  and  aftex  allowing 
to  Michael  Ghratz  or  his  estate  and  executors  all  which  is  just, 
should  be  considerable,  an  administrator  of  Mrs.  Phillips  could 
enforce  its  payment  on  this  agreement;  and  the  administrator  of 
Mrs.  Cohen,  instead  of  being  injured  or  defrauded,  could  obtain 
her  share,  and  divide  it  among  her  children,  the  present  complain- 
ants, if  she  had  not  before  her  death  received  enough  to  cover 
this,  as  well  as  former  interests  or  dividends. 

It  is  next  said  in  support  of  the  alleged  fraud,  that  Mrs.  Phillips 
was  an  aged  female,  little  accustomed  to  business,  and  likely  to  be 
overreached  by  so  shrewd  and  capable  a  man  as  Simon  Ghratz.  But 
Mrs.  Phillips,  though  aged,  is  proved  to  have  been  intelligent  and 
capable.  She  applied  to  him  rather  than  he  to  her  to  make  the 
settlement,  and  he  suggested  the  advice  and  aid  of  her  business 
friends  rather  than  attempting  a  secret  and  sudden  settlement.  She 
did  consult  two  intelligent  business  friends.  Full  time  viras  given 
to  make  inquiries  and  calculations,  rather  than  using  haste. 
Though  Mrs.  PhiUip8*did  not  confer  with  the  plaintiffs,  [  "^  20  ] 
she  was  not  bound  to  consult  the  Ck>hen  heirs  more  than 
others;  and  the  contract  by  Simon  Ghratz  to  pay  over  any  surplus 
secured  any  eventual  interest  of  theirs  as  fully  as  they  themselves 
could  have  done,  and  wisely  put  an  end  to  a  protracted  family 
litigation,  as  expensive  and  ruinous  as  it  was  derogatory. 

Mrs.  Phillips,  at  her  advanged  age,  being  sole  representative  of 
Simon's  estate,  had  a  good  and  sufficient  motive  to  be  anxious, 
at  the  first  opportunity  after  Mrs.  Cohen's  death,  to  close  that  estate 
up,  and  the  lawsuits  and  the  trusts,  and  was  not  likely  to  do  it 
then,  as  assumed,  because  she  could  then  more  easily  defraud. 
She  could  not  then,  by  having  the  $1,500  paid  to  herself,  deprive 
the  plaintifis,  if  she  desired,  of  any  share  in  it  they  might  be  entitied 
to.  It  was  received  on  account  of  interests  conveyed  in  the  Simon 
estate. 

She  was  both  executrix  vdth  a  right  to  sell,  and  a  devisee  with 
a  personal  interest  in  the  estate  of  Simon.  What  she  received, 
then,  of  Simon  Gratz,  went  to  her  in  both  capacities,  it  being 
proceeds  of  Joseph  Simon's  estate;  and  worked  no  injury" to  Mrs. 
Cohen's  children;  as  Mrs.  Phillips,  in  her  character  of  executrix, 
would  be  liable  to  them  for  their  share  in  what  Gbatz  paid,  if 
they  had  not  already,  through  Mrs.  Cohen,  obtained  enough  to  cover 
this. 

Too  much  importance  has,  in  our  view,  been  attached  to  the  pay* 
ment  being  to  her,  and  not  repeating  the  words  ^^  as  executrix,"  and 
the  recovery  of  one  judgment  being  against  the  other  executors,  v^th* 

45* 
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out  repeating  their  titles.  These  mere  descriptions,  inserted,  or 
Omitted,  oannot,  however,  in  chancery,  change  the  essence  of  a  trans- 
action, when  they  had  nothing  to  receive,  or  grant,  or  account  for, 
except  as  executors  of  Joseph  Simon,  and  where  the  whole  matters 
in  controversy  are  connected  with  lands,  the  title  of  which  was  nomi- 
nally in  him,  but  the  beneficiary  interest  in  part  in  Michael  Gratz 
and  his  executors. 

Again,  it  is  urged  against  the  validity  of  the  conveyance,  that  it 
included  some  lands  of  Simon,  in  which  Michael  Ghratz  had  no  in- 
terest But  Mrs.  Phillips,  as  surviving  executrix,  had  a  right  und» 
the  will  to  seU  any  estate  of  Simon ;  and  there  was  a  good  reason 
for  selling  the  whole  on  this  occasion,  in  order,  at  her  advanced 
age,  to  close  up  the  administration  of  Simon's  estate,  as  well  as 
to  convey  enough  to  Simon  Oratz  to  satisfy  his  dedms  on  it  as 
executor. 

He,  too,  could  manage  it  better  than  any  female,  and,  instead  of 
taking  advantage  of  her,  or  anybody  she  represented,  he  became 
liable  to  account  for  any  surplus,  if  any  should  occur. 

It  is  further  urged,  that  the  wishes  of  Joseph  Simon  to 
[  *21  ]   *  disinherit  Michael  Gratz  and  his  fieimily  were  thus  oTer^ 
come,  and  are  not  to  be  trifled  with. 

But  the  inflexible  will  of  Joseph  Simon  against  Michael  Gratz  and 
his  family  having  any  portion  of  his  estate  was  not  thwarted  in  this 
way,  since  they  received  nothing  as  devisees  or  heirs,  but  merely  pur- 
chased for  a  valuable  consideration  what  any  person  in  the  commu- 
nity had  a  right  to  buy,  and  obtained  in  the  end  chiefly  land  which 
S.  Gratz's  ancestor  owned  and  paid  for  as  much  as  J.  Simon. 

In  fine,  we  are  at  a  loss  to  see  any  strong  indications  of  fraud  in 
any  part  of  this  transaction,  either  by  S.  Gkatz  or  Mrs.  Phillips ;  and 
most  of  what  appears,  at  first,  in  some  degree  objectionable,  seems 
reconciled  with  perfect  integrity  when  we  advert  to  the  legal  pre- 
sumptions in  favor  of  those  charged  with  misbehavior,  and  to  the 
family  connection  between  the  parties  and  the  preponderating  equi- 
ties of  the  case. 

These  conclusions  would  not  be  different,  whether  the  principal  of 
Mrs.  Cohen's  share  was,  under  the  last  codicil,  to  be  considered  as 
vesting  in  her,  or  only  the  interest  of  it 

Empowering  an  executor  to  make  a  change  like  that  in  a  bequest 
is,  however,  usually  regarded  as  expressing  a  wish  to  have  it  done, 
if  it  be  not  clearly  a  mere  power,  and  to  require  that  that  be  consid- 
ered as  done  which  ought  to  be  done,  if  forgotten  or  omitted.  Brown 
V.  Higgs,  8  Ves.  574;  4  Wash.  C.  C.  278 ;  1  Story,  Eq.  ^  93,  and  2 
Story,  Eq.  §  1068.     Considering  what  are  our  views  as  to  the  valid- 
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ity  of  the  conveyance,  other  points  and  exceptions  in  this  case  need 
not  be  examined,  and  especially  that  connected  with  the  length  of 
time  which  elapsed  after  the  conveyance  to  S.  Gratz,  and  before  the 
filing  of  the  present  bill  to  avoid  it 

Let  the  judgment  below  be  reversed,  and  the  case  sent  back  to 
have  the  bill  dismissed,  unless  the  present  parties  agree  to  let  others 
in  interest  come  in,  and  to  reconstruct  and  alter  the  character  of  the 
bill  by  amendments,  so  as  to  carry  the  agreement  between  Mrs.  Phil- 
lips and  Gratz  into  effect,  and  pray  for  the  surplus  or  balance,  if  any 
be  found  due  from  Gratz,  after  paying  all  he  has  advanced,  and  all  his 
expenses,  and  his  equitable  as  well  as  legal  claims  on  Mrs.  Phillips 
and  the  estate  of  Joseph  Simon. 

Nelsoui  J.|  dissented. 

Gbibr,  J.|  did  not  sit  on  the  trial  of  this  cause,  being  indisposed  at 
the  time. 


The  United  States,  Plaintiffs  in  Error,  v.  James  A.  Girault,  Wiu^ 
LiAM    M.    GwiN,   Hay  Battle   Harrison,    and   Alexander  J. 

M'MURTRT. 

II  H.  23. 

To  an  action  of  debt  on  a  bond  of  a  receiyer  of  public  moneys,  conditioned  that  he  would 
faithfnllj  execute  the  duties  of  his  office,  it  is  a  bad  plea  by  the  sureties  that,  after  breach, 
another  bond  was  accepted  in  satisfaction  of  the  first,  or  that  the  principal  falsely  pretend* 
ed  to  hare  received  the  money  in  question,  and  gave  receipts  therefor,  and  returned  tb« 
same  to  the  treasury  department,  when  in  fact  he  had  not  received  the  same. 

This  last  plea  distinguished  from  the  defence  in  United  States  v,  Boyd,  5  How.  29. 

A  defendant  cannot  plead  that  the  only  evidence  of  a  breach  of  a  bond  consists  in  a  cer- 
tain paper,  and  then  proceed  to  show  that  it  does  not  prove  a  breach ;  he  is  not  allowed 
to  make  the  ease  turn  on  his  allegations  concerning  the  proofs  of  his  adversary. 

A  judgment  against  two  out  of  three  joint  defendants,  all  of  whom  were  served,  the  third, 
not  being  in  any  way  disposed  of,  is  irregular,  not  final,  nor  the  foundation  of  a  writ  of 
error ;  and  if  one  be  brought,  it  must  be  dismissed,  and  the  case  remanded. 

The  case  is  stated  in  the  opinion  of  the  court 

Crittenden^  (attorney-general,)  for  the  plaintiffs. 

Oocke^  contra. 

•  Nelson,  J.,  delivered  the  opinion  of  the  court  [  •SS  ] 

This  is  a  writ  of  error  to  the  district  court  held  in  and  for 

the  northern  district  of  Mississippi. 

The  action  was  brought  on  the  official  bond  of  GHrault,  a  receiyer 

of  the  public  money,  against  him  and  his  sureties.  The  bond  is  dated 
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the  8th  of  July,  1838,  and  conditioned  that  he  shall  faithfully  exe- 
cute  and  discharge  the  duties  of  the  office  of  receiver. 

The  breach  assigned  is,  that  on  the  3d  of  June,  1840,  the  said  Oi- 
rault  had  received  a  large  amount  of  the  public  moneys,  to  wit,  the 
sum  of  (8,952.37,  which  he  had  neglected  and  refused  to  pay  over  to 
the  government. 

All  the  defendants  were  personally  served  with  process. 

The  sureties  appeared  and  pleaded :  — 

1.  That  after  the  making  of  the  bond  in  the  declaration  mentioned, 
.and  before  the  commencement  of  the  suit,  to  wit,  on  the  25th  of  Sep- 
tember, 1840,  a  certain  other  official  bond  was  given  by  Oirault  and 
others  to  the  plaintiffs,  describing  it,  which  they  accepted  in  full  dis- 
charge and  satisfaction  of  the  first  one. 

2.  That  on  the  2d  of  June,  1840,  and  on  divers  days  before  that 

day,  the  said  Girault  gave  receipts  as  receiver  for  moneys 
[  *  29  ]     *  paid  on  the  entry  of  certain  lands  therein  specified,  and 

returned  the  same  to  the  treasury  department,  to  the  amount 
of  $10,000,  and  of  which  the  amount  in  the  declaration  mentioned  was 
part  and  parcel.  And  that  neither  the  $10,000,  nor  any  part  there- 
of, was  paid  to  or  received  by  him,  the  said  Girault 

3.  The  same  as  the  second,  except  that  the  receipts  given  were  for 
several  parcels  of  land  entered  by  Girault  for  his  own  use. 

4.  That  no  public  moneys  of  the  United  States  came  to  the  hands 
of  Girault,  as  receiver,  after  the  execution  of  the  bond,  nor  were  there 
any  received  by  him,  for  which  the  defendants  were  accountable  by 
virtue  of  said  bond,  prior  to  the  execution  of  the  same,  remaining 
in  his  hands  as  such  receiver  at  the  time  of  the  execution,  or  at  any 
time  afterwards,  which  had  not  been  paid  over  and  accounted  for 
according  to  law  before  the  commencement  of  the  suit. 

To  these  several  pleas,  the  plaintiffs  put  in  a  general  demurrer,  to 
which  there  was  a  joinder. 

The  court  gave  judgment  for  the  plaintif&  on  the  first  plea;  and 
for  the  defendants  on  the  second,  third,  and  fourth.  Upon  which  the 
plaintiffs  bring  error. 

The  first  plea  is  not  before  us,  as  judgment  was  rendered  for  the 
plaintiffs.  It  is  undoubtedly  bad,  as  the  new  bond  could  be  no  satis- 
faction for  the  damages  that  had  accrued  for  the  breach  of  the  condi- 
tion of  the  old  one.  Lovelace  v.  Crocket,  Hobart,  68 ;  Bac.  Abr.  tit 
Pleas,  2, 289. 

The  second  and  third  pleas  are  also  bad,  and  the  court  below  erred 
in  giving  judgment  for  the  defendants  upon  them.  They  are  pleas, 
not  to  the  declaration  or  breach  charged,  but  to  the  evidence  upon 
which  it  is  assumed  the  plaintiffs  will  rely  at  the  trial,  to  maintain 
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the  action.  The  breach  is  general,  that  the  defendant,  Girault,  has 
in  his  possession  $8,952.37  of  the  public  moneys,  which  he  neglects 
and. refuses  to  pay  over. 

The  defendants  answer,  that  the  evidence  which  the  receiver  has 
furnished  the  plaintiffs  of  this  indebtedness  is  false  and  fabricated ; 
and  that  no  part  of  the  sum  in  question  was  ever  collected  or  received 
by  him ;  thereby  placing  the  defence  upon  the  assumption  of  a  fact 
or  facts  which  may  or  may  not  be  material  in  the  case,  and  upon 
which  the  plaintifl^  may  or  may  not  rely  in  making  out  the  indebted- 
ness. A  defendant  has  no  right  to  anticipate  or  undertake  to  control 
by  his  pleadings  the  nature  or  character  of  the  proof  upon  which  his 
adversary  may  think  proper  to  rely  in  support  of  his  cause  of  action, 
nor  to  ground  his  defence  upon  any  such  proofs.  He  must 
deal  with  *  the  facts  as  they  are  set  forth  in  the  dedara-  [  *  30  ] 
tion ;  and  not  with  the  supposed  or  presumed  evidence  of 
them.  * 

If  the  defendants  are  right  in  the  principle  sought  to  be  maintained 
in  their  second  and  third  pleas,  a  denial  of  any  public  moneys  being  in 
the  hands  of  the  receiver  for  which  they  were  liable  within  the  con- 
dition of  their  bond  would  have  answered  all  their  purposes.  For  if 
the  plaintiffs  possess  no  other  evidence  of  their  liability  than  that  of 
the  fabricated  receipts,  and  the  sureties  are  not  responsible  for  the 
moneys  thus  acknowledged,  nor  estopped  firom  controverting  them,  a 
plea  to  the  effect  above  stated  would  have  enabled  them  to  present 
that  defence. 

The  principle,  however,  upon  which  these  pleas  are  founded,  is  as 
indefensible  as  the  rule  of  pleading  adopted  for  the  purpose  of  setting 
it  up. 

The  condition  of  the  bond  is,  that  Girault  shall  faithfully  execute 
and  discharge  the  duties  of  his  office  as  a  receiver  of  the  public 
moneys.  The  defendants  have  bound  themselves  for  the  fulfillment 
of  these  duties ;  and  are,  of  course,  responsible  for  the  very  fraud  com- 
mitted upon  the  government  by  that  officer,  which  is  sought  to  be  set 
up  here  in  bar  of  the  action  on  the  bond. 

As  Girault  would  not  be  allowed  to  set  up  his  own  fraud  for  the 
purpose  of  disproving  the  evidence  of  his  indebtedness,  we  do  not  see 
but  that,  upon  the  same  principle,  they  should  be  estopped  from  set* 
ting  it  up  as  committed  by  one  for  whose  fidelity  they  have  become 
responsible. 

This  ia  not  like  the  case  of  the  United  States  t;.  Boyd  and  others, 
5  How.  29.  There  the  receipts  which  had  been  returned  to  the  treas* 
ury  department,  upon  which  the  indebtedness  was  founded,  and  which 
had  been  given  on  entries  of  the  public  lands  without  exacting  the 
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money,  in  fraud  of  the  government,  were  all  given  before  the  execatioa 
of  the  official  bond  upon  which  the  suit  was  brought  ^ 

The  sureties  were  not,  therefore,  responsible  for  the  fraud  ;  and  it 
was  these  transactions  on  the  part  of  the  receiver,  which  had  trans- 
pired anterior  to  the  time  when  the  sureties  became  answerable  for 
the  faithful  execution  of  his  duties,  in  respect  to  which  it  was  held 
that  they  could  not  be  estopped  by  his  returns  to  the  government 
No  part  of  them  fell  within  the  time  covered  by  the  official  bond. 

The  fourth  plea  affords  a  fall  and  complete  answer  to  the  breach 
assigned  in  the  declaration,  and  should  not  have  been  demurred  to. 
As  it  takes  issue  upon  the  breach,  it  should  have  concluded  to  the 
country ;  but  this  defect  is  available  only  by  a  special  demurrer. 
[  *S1  ]  •As  the  demurrer  put  in  is  general  to  the  four  several 
pleas,  if  any  one  of  them  constituted  a  good  bar  to  the 
action,  the  demurrer  is  bad. .  On  this  ground  the  judgment  was 
properly  given  a^inst  the  plaintiffs  in  the  court  below. 

They  should  have  asked  leave  to  withdraw  the  demurrer  as  to  the 
fourth  plea,  and  have  taken  issue  upon  it,  instead  of  allowing  the 
judgment  to  stand,  and  bringing  it  to  this  court  on  error. 

Indeed,  when  these  pleas  were  put  in,  the  plaintiffs,  in  order  that 
the  case  might  be  disembarrassed  of  any  technical  objections  or  diffi- 
culties on  account  of  the  pleadings,  should  have  amended  their  decla- 
ration by  assigning  additional  breaches  covering  the  malfeasance  in 
office  set  up  in  the  second  and  third  pleas.  This  would  have  met 
the  grounds  of  the  defence  raised  by  them,  and  have  presented  the 
issues  appropriately  upon  the  condition  of  the  bond,  whether  or  not 
the  receiver  had  faithfully  executed  the  duties  of  his  office. 

The  defendant  Girault,  it  appears,  was  personally  served  with 
process,  but  did  not  appear.  Tiie  plaintiffs  have  not  proceeded  to 
judgment,  nor  discontinued  their  proceedings,  as  to  him.  As  the 
case  stands,  therefore,  there  is  a  joint  suit  against  four  defendants  on 
the  bond,  a  judgment  in  favor  of  three,  and  the  suit  as  to  the  fourth 
undisposed  of. 

According  to  the  practice  in  Mississippi,  founded  upon  a  statute 
of  the  State,  in  the  case  of  a  joint  action  on  a  bond  or  note,  separate 
judgments  may  be  taken  against  the  several  defendants,  whether  by 
default  or  on  verdict;  and  the  plaintiff  may  take  judgment  against 
some  of  the  defendants,  and  discontinue  as  to  others.  But  it  is  there 
deemed  error,  for  which  the  judgment  will  be  reversed,  if  final  judg- 
ment is  entered  up  by  the  plaintiff  before  the  case  is  finally  disposed 
of  in  respect  to  all  the  parties  on  the  record.  2  How.  (Mis.)  870;  4 
ibid.  377;  6  ibid.  517 ;  7  ibid.  304. 

In  the  case  in  6  Howard,  above  cited,  the  plaintifis  brought  a  suit 
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against  two  defendants  on  a  sealed  note.  The  vmt  was  returned 
served  as  to  one  of  them,  and  non  est  as  to  the  other.  The  declara* 
tion  was  filed  against  both,  and  the  one  personally  served  appeared 
and  defended ;  and  a  verdict  was  found  against  him  on  which  judg- 
ment was  enteredi  the  case  remaining  undisposed  of  as  to  the  other 
defendant.  On  appeal  the  court  reversed  the  judgment,  remarking 
that  the  case  should  have  been  disposed  of  as  to  all  the  parties;  there 
is  no  judgment  of  discontinuance  or  dismissal  as  to  one  of  the  de- 
fendants. 

The  same  point  was  ruled  in  the  case  in  2  Howard  above 
referred  to ;  and  also  in  that  in  7  Howard.  In  the  last  *  case  [  *  32  ] 
it  is  said  that  it  is  irregular  to  enter  a  final  judgment  against 
part  of  the  defendants  without  disposing  of  the  cause  against  the 
others ;  that  it  was  regular  to  take  judgment  by  default  against  those 
who  did  not  plead;  but  the  judgment  in  the  case  should  not  have 
been  finally  entered  until  the  cause  was  ready  for  final  disposition  as 
to  all* 

The  practice  in  this  court,  in  case  the  judgment  or  decree  is  not 
final,  is  to  dismiss  the  writ  of  error  or  app^  for  want  of  jurisdiction, 
and  remand  it  to  the  court  below  to  be  further  proceeded  in.  4  DalL 
22;  3  Wheat  433;  4  ibid.  75;  6  How.  201,  206. 

This  is  also  the  rule  of  the  king's  bench  in  England.  Metcalfe's 
case,  11  Co.  38.  It  is  there  laid  down  in  the  second  resolution,  that 
by  the  words  in  the  writ,  si  jvdicium  inde  reddUum  ^  sU^  &c.,  are 
intended,  not  only  a  judgment  in  the  chief  matters  in  controversy, 
but  also  in  the  whole  of  them,  so  that  the  suit  may  be  at  an  end# 
The  reason  given  is,  that,  if  the  record  should  be  removed  before  the 
whole  matter  is  determined  in  the  court  below,  there  would  be  a 
fulure  of  justice,  as  the  king's  bench  cannot  proceed  upon  the  mat^ 
ters  not  determined,  and  upon  which  no  judgment  is  given,  and  the 
whole  record  must  be  in  the  common  pleas  or  king's  bench.  It  is 
entire,  and  cannot  be  in  both  courts  at  the  same  time* 

The  writ  is  conditional,  and  does  not  authorize  the  court  below  to 
send  up  the  case  unless  all  the  matters  between  all  the  pajrties  to  the 
record  have  been  finally  disposed  of.  The  case  is  not  to  be  sent  up 
in  fragments,  by  a  succession  of  writs  of  error.  Peet  v*  McGfaraw,  21 
Wend.  667. 

It  is  supposed  that,  inasmuch  as  judgment  is  allowed  to  be  entered 
separately  against  two  or  more  defendants  sued  jointly  upon  a  bond 
or  note,  according  to  the  statute  of  Mississippi,  the  severance  of  the 
cause  of  action  is  complete;  and  that  any  one  defendant  against 
whom  judgment  may  be  thus  entered  can  bring  error,  although  the 
ease  has  not  been  disposed  of  as  to  the  other  defendants.     And  for  a 
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like  reason,  when  a  judgment  is  rendered  in  favor  of  one  defendant 
against  the  plaintiff,  the  latter  may  bring  error  before  the  suit  has  been 
disposed  of  in  respect  to  the  others. 

But  we  have  seen  that*  the  practice  is  otherwise  under  this  statute, 
and  that  final  judgment  cannot  be  properly  entered  against  any  of 
the  parties  until  the  whole  case  is  disposed  of;  and  that  any  neglect 
in  the  observance  of  the  rule  exposes  the  judgment  to  a  reversal  on 
error  in  the  appeUate  court 

According  to  the  practice  of  this  court,  the  judgment  cannot  be 
reversed  on  account  of  the  error,  but  the  case  must  be  dismissed  for 
want  of  jurisdiction,  and  remanded  to  the  court  below,  to  be  pro- 

ceeded  in  and  finally  disposed  of. 
[  *  33  ]  *  As  the  case  must  come  before  that  court  for  further  pro- 
ceedings, it  may,  in  its  discretion,  on  a  proper  application, 
relieve  the  plaintiffs  from  the  embarrassments  in  which  the  justice  of 
it  seems  to  have  been  involved,  on  account  of  the  unskilfulness  of  ihe 
pleader,  by  opening  the  judgment  on  the  demurrer,  and  permitting 
them  to  amend  the  pleadings.  It  is  'apparent  that  judgment  has 
been  rendered  against  them,  without  at  all  involving  the  merits  of 
the  case. 

The  writ  of  error  is  dismissed,  and  the  cause  remanded  to  the  court 
below. 

18  H.  188;  14  H.  282;  20  H.  652. 


Samuel  W.  Oakbt,  Plaintiff  in  Error,  t;.  John  H.  Bennett,  Admin* 
istrator  of  William  Hall,  and  John  H.  Illies. 

11  H.  S3. 

A  decree  in  bsnkniptcy  in  the  district  coart  of  the  United  States  for  Louisiana,  did  nol 
affect  the  title  of  the  debtor  to  land  in  Texas,  which  had  not  then  been  admitted  into  Um 
Union. 

The  case  is  stated  in  the  opinion  of  the  court 

Hdllj  for  the  plaintiff. 

Rogers^  (with  whom  were  O.  F.  Johnson  and  Harris^)  contri. 

[  *  42  ]       *  IVriiEAN,  J.,  delivered  the  opinion  of  the  court 

A  writ  of  error  to  the  district  court  of  the  United  States 
for  Texas  brings  this  case  before  us. 

Under  the  forms  of  procedure  in  Texas,  an  action  was  commenced 
by  petition,  on  the  25th  of  January,  1847,  by  the  plaintiff,  for  the  reco- 
very of  a  house  and  lot  in  the  city  of  Qalveston,  Texas,  described  in 
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the  plan  of  said  city,  number  thirteen,  in  block  six  hundred 
and  eighty-one.  The  plaintiff  gave  in  *  evidence  a  deed  [  *  43  ] 
from  the  proprietors  of  the  city  for  the  lot  in  controversy  to 
James  S.  Holman,  dated  1st  June,  1840.  The  same  lot,  on  the  3d 
of  April,  1843,  was  conveyed  to  William  Hall,  by  Snydor,  the  attor- 
ney of  Holman.  The  purchase  was  made  by  Hall,  some  time  before 
the  deed  was  executed,  and  he  entered  into  the  possession  of  the  lot, 
made  improvements  thereon,  and  continued  to  occupy  it  until  his 
death.  The  defendant  lilies  has  been  in  possession  of  the  lot  since 
the  death  of  HalL 

On  the  9th  of  February,  1843,  William  Hall  ("  late  of  (Jalveston, 
Texas,'')  filed  his  petition  for  the  benefit  of  the  bankrupt  law,^  in  the 
district  court  of  the  United  States  for  the  eastern  district  of  Louisi- 
ana,  and  on  the  10th  of  March  following,  he  was  declared  a  bankrupt. 
A  schedule  of  his  assets  was  filed,  among  which  was  the  lot  now  in 
controversy.  Francis  B.  Conrad,  of  the  city  of  New  Orleans,  was 
appointed  his  assignee,  who  gave  bond  as  required.  The  assigneci 
on  application  to  the  district  court,  obtained  an  order  for  the  sale  of 
the  house  and  lot,  and  they  were  sold,  in  pursuance  of  such  order,  to 
Oakey,  the  plaintiff,  on  the  18th  of  June,  1845,  to  whom  a  deed  was 
executed  on  the  same  day  by  the  assignee. 

Before  the  commencement  of  the  suit,  in  1844,  Hall  died,  and 
Bennett,  the  defendant,  was  appointed  his  administrator  in  Texas. 
Process  was  issued  against  him,  and  also  against  lilies,  the  person  in 
possession,  who  refused  to  recognize  the  right  of  the  plaintiff. 

In  his  answer,  Bennett  avers  that  the  petition  and  the  matters  and 
things  therein  set  forth  are  not  sufficient  in  law,  &c.,  and  he  prays 
judgment,  &c.  And  for  further  answer  he  states,  that  Hall  departed 
this  life  before  the  annexation  of  Texas  to  the  United  States,  and 
that  administration  of  his  estate  was  duly  granted  to  the  defendant. 
That  he  proceeded  in  the  discharge  of  his  duties,  and  he  exhibits 
accounts  against  the  estate  of  Hall,  by  himself  and  other  citizens  of 
Texas,  which  were  allowed  by  the  probate  court,  amounting  to  the 
sum  of  $1,811,  before  any  conveyance  of  the  house  and  lot  by  the 
assignee  of  Hall  was  set  up  or  registered  in  Gralveston  county,  as  the 
law  required.  And  he  avers  that  there  is  no  property  to  satisfy  the 
debts  of  the  estate,  except  the  house  and  lot  in  controversy. 

Many  points  were  raised,  on  which  bills  of  exception  were  taken  to 
the  rulings  of  the  court,  in  the  progress  of  the  trial,  but  the  validity 
of  the  deed  of  the  assignee  to  the  plaintiff  is  the  great  question  in 
the  case. 


1 5  Stats,  at  Large,  440. 
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There  can  l)e  no  doubt,  the  proceedings  in  bankruptcy  being  rega 
lar  and  band  fide^  that  the  property  of  the  bankrupt,  wiliiin 
[  *  44  ]  *  the  appropriate  jurisdiction,  became  vested  by  the  act  of 
congress  in  his  assignee.  At  the  time  of  the  decree  of 
bankruptcy,  and  until  a  short  time  before  the  sale  and  conveyance  of 
the  property  in  question  to  the  plaintiff,  Texas  was  an  independent 
republic,  and  In  every  respect  a  foreign  state  to  the  government  of 
the  United  States. 

In  this  country  there  is  some  diversity  of  opinion  among  the  state 
courts,  whether  a  bankrupt  law,  in  regard  to  personal  property,  has 
an  extra-territorial  operation.  That  it  has  such  operation  is  a  doc- 
trine  which  seems  to  be  well  settled  in  England  by  numerous  decis- 
ions, and  particularly  in  the  Royal  Bank  of  Scotland  v.  Cuthbert,  1 
Rose's  Bankrupt  Cases,  Appendix,  462,  and  2  Rose's  Cases,  291,  in 
which  Lord  Eldon  said :  '<  One  thing  is  quite  clear,  tiiat  there  is  not 
in  any  book  any  dictum  or  authority  that  would  authorize  me  to 
deny,  at  least  in  this  place,  that  an  English  commission  passes,  as 
with  respect  to  the  bankrupt  and  his  creditors  in  England,  the  per- 
sonal property  he  has  in  Scotland  or  in  any  foreign  country." 

It  is  held  in  England,  that  an  assignment  of  personal  property 
under  the  bankrupt  law  of  a  foreign  country  passes  all  such  property 
and  debts  owing  in  England ;  that  an  attachment  of  such  property 
by  an  English  creditor,  with  or  without  notice,  after  such  an  assign- 
ment, is  invalid.  And  the  doctrine  is  there  established,  that  an 
assignment  under  the  English  bankrupt  law  transfers  the  personal 
effects  of  the  bankrupt'in  foreign  countries.  But  an  attachment  by 
a  foreign  creditor,  not  subject  to  British  laws,  under  the  local  laws 
of  a  foreign  country,  is  held  valid.  The  principle  on  which  this  doc- 
trine rests  is,  that  tiie  personal  estate  is  held  as  situate  in  that  oonn- 
try  where  the  bankrupt  has  his  domicile. 

A  statutable  conveyance  of  property  cannot  strictly  operate  beyond 
the  local  jurisdiction.  Any  effect  which  may  be  given  to  it  beyond 
this  does  not  depend  upon  international  law,  but  the  principle  of 
comity ;  and  national  comity  does  not  require  any  government  to 
give  effect  to  such  assignment,  when  it  shall  impair  the  remedies  or 
lessen  the  securities  of  its  own  citizens.  And  tiiis  is  the  prevailing 
doctrine  in  this  country.  A  proceeding  in  rem  against  the  property 
of  a  foreign  bankrupt,  under  our  local  laws,  may  be  mainteined  by 
(creditors,  notwithstanding  the  foreign  assignment 

But  it  is  an  admitted  principle  in  all  countries  where  the  common 
law  prevails,  whatever  views  may  be  entertained  in  regard  to  per- 
sonal property,  that  real  estate  can  be  conveyed  only  under  the 
territorial   law.      The  rule  is  laid  down  dearly  and  concisely  by 
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Sir  WiHiam  Grant,  in  Curtis  v.  Hutton,  14  *  Ves.  537,  541,  [  •  45  ] 
where  he  says :  <^  The  validity  of  every  disposition  of  real 
estate  must  depend  upon  the  law  of  the  country  in  which  that  estate 
is  situated^'^  The  same  rule  prevails  generally  in  the  civil  law. 
BonUenois,  John  Vc^t,  Christinsdus,  and  others,  cited  in  Story,  Con- 
flict of  Laws,  369,  360,  say :  "  As  a  general  rule,  movable  property 
is  governed  by  the  law  of  the  domicile,  and  real  property  by  the  law 
of  the  situs  ret." 

This  doctrine  has  been  uniformly  recognized  by  the  courts  of  the 
United  States,  and  by  the  courts  of  the  respective  States.  The  form 
of  conveyance  adopted  by  each  State  for  the  transfer  of  real  property 
must  be  observed.  This  is  a  regulation  which  belongs  to  the  local 
sovereignty. 

It  is  argued  that  the  entire  interest  in  the  property  in  dispute 
passed,  under  the  bankruptcy,  to  the  assignee  of  Hall ;  and  that,  it 
being  sold  tmder  the  order  of  the  district  court  to  the  plaintiff,  the 
title  is  vested  in  him,  the  same  as  if  the  conveyance  had  been 
executed  by  HalL 

On  the  appointment  and  qualification  of  the  assignee,  the  property 
of  the  bankrupt,  under  the  act  of  congress,  became  vested  in  him,  for 
the  benefit  of  the  creditors  of  the  bankrupt.  But  there  was  no  assign- 
ment in  fact  made  by  HalL  He  made  application  for  relief  under  the 
law,  and  may  be  said  to  be  a  voluntary  bankrupt ;  but  there  was  no 
other  assignment  of  his  effects  than  that  which  resulted  from  the 
operation  of  the  law.  As,  under  the  constitution,  congress  exercised 
an  exclusive  jurisdiction  over  the  subject  of  bankruptcy,  the  same 
rule  of  procedure  extended  throughout  the  Union.  But  the  act  of 
congress  could  have  no  extra-territorial  effect  Texas  was  an  inde- 
pendent republic  at  the  time  of  the  decree  in  bankruptcy,  and  conse- 
quently no  daim  under  it,  even  as  regards  personal  property,  in  that 
republic,  could  be  made,  except  on-  the  ground  of  comity.  And  on 
our  own  priiicq>le8  this  could  not  be  done,  to  the  injury  of  local 
creditors. 

Hall,  in  his  lifetime,  might  have  conveyed  this  property  by  observ- 
ing the  forms  adopted  by  Texas.  But  the  assignee  took  no  legal 
estate  in  the  premises  under  the  bankrupt  law ;  and  consequently  he 
could  not  convey  such  an  estate  to  the  plaintiff.  No  proposition 
would  seem  to  be  clearer  of  doubt  than  this.  It  is  believed  that  no 
sovereignty  has,  at  any  time,  assumed  the  power,  by  legislation  or 
•otherwise,  to  regulate  the  distribution  or  conveyance  of  real  estate  in 
a  foreign  government.  There  is  no  pretence  that  this  government, 
ifarougfa  the  agency  of  a  bankrupt  law,  could  subject  the  real  property 
in  Texas,  or  in  any  other  foreign  government,  to  the  payment  of  debt& 
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This  can  only  be  done  by  the  laws  of  fhe  sovereignty  where  snch 

property  may  be  situated. 
[  *  46  ]      *  It  is  said  that  Texas,  by  an  act  of  the  17th  of  March, 

1841,  has  recognized  the  validity  of  foreign  banknipt  laws. 
There  is  nothing  in  that  act  which  can  affect  the  question  now  under 
consideration.  It  merely  provides,  that  where  relief  has  been  given 
under  any  foreign  bankrupt  or  insolvent  law  to  an  individual  who 
has  surrendered  his  property,  and  who  afterwards  shall  become  a 
citizen  of  Texas,  he  shall  be  considered  as  discharged  from  his  debts, 
unless  fraud  be  shown. 

But  if  the  assignee  had  power  to  convey  the  property,  there  would 
be  two  fatal  objections  to  the  title  of  the  plaintiff  The  deed  is  not 
executed  according  to  the^form  required  by  the  laws  of  Texas  for  the 
conveyance  of  real  estate.  Under  such  an  instrument  the  fee  does 
not  pass.  And  in  the  second  place,  if  the  deed  were  operative  to 
convey  the  fee,  the  property  would  be  subject  to  satisfy  the  claims 
of  the  Texas  creditors  of  HalL  Administration  of  his  estate  was 
granted  to  Bennett,  who  took  upon  himself  the  trust,  and  made  re- 
turns to  the  court  of  the  debts  of  Hall,  amounting,  as  above  stated, 
to  the  sum  of  $1,800,  before  he  had  any  notice  of  the  bankrupt  pro* 
ceeding.  And  it  is  averred  that  these  creditors  trusted  Hall,  knowing 
he  possessed  the  property  in  controversy.  Bennett,  it  is  insisted,  rep- 
resents only  the  rights  of  the  deceased,  and,  the  right  to  this  property 
having  become  devested  by  the  decree  in  bankruptcy,  he  can  set  xxp 
no  objection  to  the  plaintiff's  title.  This  position  is  not  sustainable. 
The  administrator  represents  the  rights  of  creditors,  and  as  regards 
this  controversy  must  be  considered  as  standing  in  their  stead.  He 
is  responsible  to  the  court  for  the  faithful  administration  of  all  tiie 
assets  of  the  deceased  within  the  jurisdiction  under  which  he  acts. 
The  creditors  who  have  substantiated  their  claims  were  not  subject 
to  the  decree  of  bankruptcy.  From  the  property  which  Hall  was 
known  to  possess  in  Texas,  it  is  alleged  they  gave  him  credit,  and  a 
conveyance  of  the  property,  under  the  circumstances,  could  only  be 
held  valid  by  a  disregard  of  the  rights  of  the  Texas  creditors.  This, 
we  suppose,  could  not  receive  the  sanction  of  the  courts  of  that  State. 
Whetiier  advantage  could  be  taken  of  this  in  the  present  procedure, 
if  the  deed  to  the  plaintiff  conveyed  the  fee,  it  is  unnecessary  to 
determine. 

The  annexation  of  Texas  ^  to  the  United  States  long  after  the. 
decree  of  bankruptcy,  and  a  short  time  before  the  deed  by  the  as- 
signee was  made  to  the  plaintiff,  does  not  affect  the  question.  At 
the  time  the  decree  in  bankruptcy  was  pronounced,  there  was  no 

1  6  Stats,  at  Lai^e,  797. 
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jurisdiction  over  this  property ;  and  the  subsequent  annexation  can- 
not enlarge  that  jurisdiction.  The  rights  of  creditors  were  fixed  by 
the  decree. 

*  We  deem  it  unnecessary  to  examine  the  other  excep-  [  *  47  ] 
tions,  as  we  are  all  of  the  opinion,  that  the  title  to  the 
property  in  controversy  did  not  pass  to  the  assignee,  under  the  decree 
in  bankruptcy.      The  judgment  of  the  district  court  is,  therefore, 
affirmed. 


The  United  States,  Appellants,  v.  Baptists  Guillem,  Claimant 

of  One  Box  of  Specie. 

11  H.  47. 

A  nentral,  who  has  resided  in  an  enemy's  conntry,  resames  his  nentral  rights,  as  soon  as  he 
puts  himself  and  his  family  in  itinere  to  retam  homo  to  reside,  and  he  has  a  right  to  take 
with  him  the  means  of  support  for  himself  and  his  family,  in  specie. 

Snch  property  is  not  forfeited  by  a  breach  of  blockade  by  the  vessel,  on  board  of  which  he 
has  taken  passage,  if  he,  personally,  is  in  no  fault. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Louisiana,  in  a  cause  of  prize. 

Oriitendeny  (attorney*general,)  for  the  appellants. 

SouUy  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  60  ] 

There  is  no  dispute  about  the  material  facts  in  this  case. 
The  claimant  was  a  citizen  of  France  who  had  been  domiciled  in 
Mexico  about  three  years,  following  the  occupation  of  a  cook  in  a 
hotel,  and  was  returning  with  his  family  to  reside  in  his  own  country 
when  the  capture  was  made.  They  sailed  from  Vera  Cruz  in  a 
French  vessel  bound  to  Havre.  The  money  he  had  with  him,  and 
which  is  now  in  question,  was  not  shipped  as  cargo,  or  for  the  pur- 
poses of  trade.  It  amounted  to  only  $2,860 ;  and  was  the  earnings 
of  his  industry  in  Mexico,  and  taken  with  him  for  the  support  of  him- 
self and  his  family  upon  their  return  to  France.  The  hostile  char- 
acter which  his  domicile  in  Mexico  had  impressed  upon  him  and  his 
property  had  therefore  been  thrown  off;  and  as  soon  as  he  sailed  from 
Vera  Cruz  he  resumed  the  character  of  a  French  citizen,  and  as  such 
was  entitled  to  the  rights  and  privileges  of  a  neutral,  in  regard  to  his 
property,  as  well  as  in  his  person.  The  rights  of  the  neutral  in  this 
respect  have  always  been  recognized  in  the  prize  courts  of  England, 
and  were  sanctioned  by  this  court  in  the  case  of  The  Venus,  8  Crani:h, 

46* 
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280, 281«  Indeed,  we  do  not  understand  that  the  appellants  claim  to 
have  this  money  condemned  upon  the  ground  that  it  was  liable  to  be 
treated  as  the  property  of  an  enemy,  on  account  of  the  previous  domi- 
cile of  Guillem.  But  it  is  insisted  that,  if  it  is  regarded  as  the  prop- 
erty of  a  neutral,  it  was  shipped  in  violation  of  the  blockade ;  and 
that  the  character  of  the  vessel  in  which  it  was  found  also  subjects  it 
to  condemnation. 

So  far  as  concerns  the  breach  of  blockade,  the  attempt  to  pass  out 
of  the  port  with  this  money  was  not  of  itself  an  offence,  apart  from 
the  vessel  in  which  he  sailed.  The  blockade  had  been  opened  for  the 
purpose  of  enabling  consuls  and  other  neutrals  to  pass  out  to  their 
respective  ships  of  war,  soon  after  General  Scott  landed  and  invested 
the  town.  And  it  continued  open  for  that  purpose  until  the 
[  *  61  ]  22d  of  March.  It  is  *true  that  the  permission  was  confined 
to  ships  of  war.  But  the  reason  is  obvious.  They  were 
the  only  vessels  that  could  be  safely  allowed  to  communicate  with 
the  town  then  closely  besieged.  And  the  permission  was  restricted  to 
them,  because  it  was  believed  that  commanders  of  national  vessels 
would  not  suffer  a  privilege  granted  to  neutrals  from  motives  of 
humanity  to  be  used  for  improper  purposes. 

But  the  object  and  intention  of  this  order  were  evidently,  not 
merely  to  enable  the  neutral  to  avoid  the  hazards  of  the  approaching 
bombardment,  but  to  afford  him  an  opportunity  to  leave  the  enemy's 
country,  and  return  to  his  own,  if  he  desired  to  do  so.  The  neutral 
was  not  required  or  expected  to  remain  on  board  the  ship  of  war. 
The  permission  opened  to  him  a  path  by  which  he  might  escape  alto- 
gether from  a  country  about  to  be  visited  with  the  calamities  of  war 
It  therefore  necessarily  carried  with  it  the  permission  to  take  with 
him  the  means  of  supporting  himself  and  his  family,  on  their  voyage 
home  and  after  their  return.  The  order  contains  no  restriction  upon 
this  subject,  and  to  imply  any  would  be  inconsistent  with  the  motive 
by  which  it  was  evidently  dictated.  The  Jeune  Nelly,  in  which  the 
claimant  embarked,  sailed  on  the  19th  of  March,  while  the  blockade 
was  still  open  for  the  purposes  above  mentioned.  It  was  no  breach 
of  the  blockade,  therefore,  for  the  claimant  to  pass  out  of  the  town  at 
that  time  on  his  voyage  home,  and  to  take  with  him  the  sum  of 
ihoney  his  industry  had  accumulated,  and  which  was  necessary  for 
the  support  of  himself  and  his  family  on  their  arrival  in  their  own 
country.  The  port  was  not  then  closed  against  the  egress  of  neutrals 
from  the  hostile  country;  nor  were  they  forbidden  to  take  with  them 
the  money  necessary  for  their  support.  And  if  Guillem  had  gone  on 
board  a  French  ship  of  war  for  the  purpose  of  returning  home,  and 
taken  with  him  this  small  sum  of  money,  his  right  to  do  so  could 
not  be  questioned. 
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But  it  is  supposed  that  the  character  of  the  vessel  in  which  he 
embarked  subjects  his  property  to  forfeiture.  La  Jeune  Nelly  had 
entered  the  port  in  violation  of  the  blockade;  and  endeavored  to 
break  it  a  second  time  by  leaving  the  port  without  permission.  She 
was  undoubtedly  liable  to  capture  and  condemnation.  But  it  does 
not  by  any  means  follow,  that  the  property  of  the  claimant  is  impli- 
cated in  the  guilt  of  the  vessel,  or  must  share  in  the  punishment. 
There  is  no  evidence  to  show  that  he  had  knowledge  of  the  previous 
breach  of  blockade,  or  of  the  intention  to  break  it  again  in  going  out. 
She  was  a  neutral  vessel  belonging  to  his  own  country,  and  had 
come  into  the  port  in  open  day  under  the  French  flag;  and  she 
sailed  a^in  in  a  manner  equally  open,  and  without  any 
•  apparent  design  of  concealing  her  movements  from  the  [  *  62  ] 
blockading  squadron.  The  permission  granted  by  the 
American  commanders  had  as  a  matter  of  course  been  made  public 
in  Vera  Cruz ;  and  Guillem  must  without  doubt  have  seen  citizens 
of  neutral  nations  daily  leaving  the  city  for  the  ships  of  war,  and 
taking  with  them  the  necessary  means  of  support  for  themselves  and 
their  families.  He  appears  to  have  done  nothing  more  than  avail 
himself  of  the  most  convenient  opportunity  that  offered  in  order  to 
accomplish  the  same  object ;  and  if  he  did  not  participate  in  the  de- 
sign of  breaking  the  blockade,  his  property  is  not  affected  by  the  mis- 
conduct of  the  vessel  in  which  it  was  shipped.  Even  in  the  case  of 
cargo  shipped  as  a  mercantile  adventure,  and  found  on  board  of  a 
vessel  liable  to  condemnation  for  a  breach  of  blockade,  although  it  is 
primd  facie  involved  in  the  offence  of  the  vessel,  yet,  if  the  owner  can 
show  that  he  did  not  participate  in  the  offence,  his  property  is  not 
liable  to  forfeiture.  This  is  the  rule  as  stated  by  Sir  William  Scott, 
in  the  case  of  The  Alexander,  4  Rob.  93,  and  in  the  case  of  The 
Exchange,  1  Edwards,  39,  and  recognized  in  1  Kenf  s  Com.  151. 
And  yet,  in  the  case  of  a  cargo  shipped  for  the  purposes  of  com- 
merce, the  breach  of  blockade  is  almost  always  committed  by  the 
vessel  for  the  benefit  of  the  cargo,  and  to  carry  out  some  mercantile 
speculation  injurious  to  the  rights  of  the  belligerent  nation  whose 
ships  are  blockading  the  port  The  case  before  us  is  a  stronger  one 
in  favor  of  the  claimant  than  that  of  the  innocent  owner  of  a  cargo. 
The  money  in  question  was  not  shipped  as  cargo  or  as  a  mercantile 
adventure.  Guillem  was  a  passenger  on  board,  with  his  whole  family, 
and  the  money  was  a  part  of  his  personal  effects  necessary  for  their 
support  and  comfort  The  shipment  of  the  money  could  give  no  aid 
or  comfort  to  the  enemy.  And  in  taking  his  passage  in  The  Jeune 
Nelly,  his  intention,  as  far  as  it  can  be  ascertained  from  the  testimony, 
was  merely  to  return  to  his  own  country,  in  a  mode  better  suited  to 
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his  humble  circumstances  and  more  convenient  to  his  family,  than  by 
passing  through  the  ships  of  war.  In  the  opinion  of  the  court,  the 
money  he  took  with  him  was  not  liable  to  condemnation^n  account 
of  the  guilt  of  the  vessel,  and  the  decree  of  the  circuit  court  is 
therefore  affirmed. 


The  United  States,  Appellants,  v.  Etienne  Alphonso  Boisdork 
Laurent  Boisdor]^,  Sidney  BoisDORi,  Mathilde  and  Alerinb 
Nicolas,  Widow  of  Manuel  Fabre  Danony,  Caroline  Nicolas, 
Elise  Nicolas,  Joseph  Manuel  de  Labarre,  Delpuine  Vic- 
toire  de  Labarre  Real  and  her  husband,  Christoval  Real, 
Louis  Dejean,  Antoine  Boisdore,  and  Manatte  Dejean  Par- 
don and  her  husband,  Vincents  Pardon,  Heirs  of  Louis  Bois- 
dore, deceased. 

11  H.  63. 

The  Spanish  governor  of  Louisiana,  in  1783,  made  a  gratuitoos  concession  of  a  tract  of 
land  for  a  vackerie  to  the  ancestor  of  the  appellees ;  no  surrey  was  made  of  the  tract 
while  the  country  was  held  by  Spain,  the  calls  of  the  grant  were  so  vague  that  the 
land  could  not  be  identified  without  a  survey,  and  the  consideration  for  the  grant,  namely, 
the  removal  of  the  petitioner  and  his  family  and  slaves  to  the  land,  did  not  appear  to  have 
been  executed ;  Held,  that  the  appellees  had  no  title  as  against  the  United  States. 

Appeal  from  the  district  court  of  the  United  States  for  the  south- 
ern district  of  Mississippi  The  case  is  stated  in  the  opinion  of  the 
court. 

Crittenden^  (attorney-general,)  for  the  appellants. 

Volney  E,  Howardy  (with  whom  was  Hendersony)  contra. 

[  •  86  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court. 

The  heirs  of  Boisdork  filed  their  petition,  in  the  nature  of 
a  bill  in  equity,  pursuant  to  the  act  of  1824,^  revived  by  that  of  1844,' 
against  the  United  States,  claiming  a  decree  to  a  perfect  title  for  a 
large  body  of  land  fronting  on  the  Bay  of  St.  Louis  and  the  Gulf  of 
Mexico,  and  extending  in  depth  to  Pearl  River ;  containing  between 
one  hundred  thousand  and  four  hundred  thousand  acres  in  quantity, 
depending  on  the  manner  in  which  the  claim  should  be  surveyed.  A 
decree  was  made  by  the  district  court  of  Mississippi,  confirming  the 
claim,  and  ordering  a  survey  to  be  made  in  a  particular  manner, 
which  will  more  fully  appear  hereafter.  From  this  decree  the 
United  States  appealed;  and  the  first  question  presented  for. our 
consideration  is  as  to  the  nature  and  character  of  the  paper  title  on 
which  the  claim  is  founded. 

1  4  Stats,  at  Large,  52.  ^  5  lb.  676. 
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It  was  a  gratuitous  concession,  made  in  1783,  by  the  governor  of 
Liouisiana,  exercising  the  powers  of  the  king  of  Spain,  and  intended 
mainly  for  the  purpose  of  pasturage  and  raising  cattle. 

A  petition  was  filed  by  Louis  Boisdor^,  the  ancestor  of  complain- 
ants, representing  to  the  governor  that  the  petitioner,  being  an  inhabi- 
tant of  New  Orleans,  and  desirous  to  form  a  plantation,  or  cow-pen, 
in  the  vicinity  of  the  Bay  of  St.  Louis,  at  a  place  commonly  called 
Achoucoupoulous,  for  the  whole  of  his  petitioner's  family ;  which 
was  very  large,  as  was  notorious  to  his  excellency ;  and,  moreover, 
that  the  petitioner  might  be  enabled  to  employ  all  his  negroes  thereon, 
and  to  support  a  large  stock  of  cattle  which  he  had  already ;  which 
land  was,  as  it  were,  only  inhabitable  as,  and  fit  for,  a  cattle-raising 
farm ;  and  therefore  he  proceeds  to  say :  "  May  it  please  your  excel- 
lency, in  consideration  of  what  is  above  explained,  and  of  the  benefit 
that  will  result  to  the  capital  (city)  from  such  a  consider- 
able cattle-raising  establishment  as  the  one  *  which  I  have  [  *  87  ] 
commenced  to  form  in  the  said  place  and  in  the  vicinity  of 
said  city,  to  grant  to  me  the  portion  of  ground  which  is  vacant  in 
the  said  place,  (section  of  country,)  known  under  the  name  of  Archou- 
coupoulous,  running  from  the  plantation  of  Philip  Saucier  up  to 
the  bayou  called  Bayou  of  Mosquito  Village,  formerly  inhabited  by 
Mr.  (paper  torn  off,)  and  running  in  depth  down  to  Pearl  River,  in 
order  that  I  may  form  with  facility  the  aforesaid  establishment  and 
cow-house  (cattle-raising  farm)  for  all  my  family  as  aforesaid;  a 
favor  which  I  hope,  according  to  justice,  firom  the  granting  power 
which  is  vested  in  you.     New  Orleans,  Ist  April,  1783." 

And  on  this  petition  the  governor  proceeds  to  grant  as  follows :  — 

"  New  Orleans,  26th  April,  1783,  Being  satisfied  with  the  well- 
founded  reasons  expressed  above,  and  with  the  usefulness  and  ad- 
vantage which  will  result  to  the  capital  (city)  from  the  establishment 
of  a  cattle-raising  farm  in  that  section  of  country,  little  fit  for  any 
cultivation,  the  surveyor  of  the  Province,  Don  Carlos  Laveau  Tru- 
deau,  will  establish  Louis  Boisdor^  upon  the  extent  of  ground  which 
he  solicits  in  the  foregoing  memorial,  situated  in  the  section  of  coun- 
try commonly  called  Achoucoupoulous,  commencing  in  front  from 
the  plantation  belonging  to  Philip  Saucier,  a  resident  of  said  country, 
down  to  the  bayou  called  Mosquito  Village  Bayou,  with  the  depth 
down  to  Pearl  River;  the  same  being  vacant,  and  no  prejudice 
being  caused  to  the  neighbors  living  as  well  in  front  as  upon  the 
depth ;  which  measures  he  will  reduce  to  writing,  signing  with  the 
aforesaid  parties,  and  will  remit  the  same  to  me,  in  order  that  I  may 
furnish  the  party  interested  with  a  corresponding  title  in  due  form. 
(Signed,)  Mtro." 
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As  the  two  papers  formed  the  contract  between  the  goyernment 
and  the  petitioner,  they  must  be  construed  together,  there  being  a 
proposition  on  one  side  to  do  certain  acts,  and  an  acceptance  on  the 
other,  limited  by  several  restrictions.  What  is  stated  in  either  paper 
as  to  fact  and  intent  must  be  taken  as  true.  The  facts  appearing 
are,  that  Boisdord  was  an  inhabitant  of  the  city  of  New  Orleans ; 
that  he  had  a  large  family,  and  that  he  wished  to  establish  ^^  a  cattle- 
raising  farm." 

There  are  several  translations  of  this  document  from  the  Spanishi 
but  the  true  one  is,  that  a  stock  farm  was  to  be  established  on  the 
land  solicited ;  and  that  the  establishment  contemplated  was  to  be 
"  for  all  the  family "  of  the  petitioner ;  and  on  which  he  was  to  em- 
ploy all  his  force  of  negroes. 

These  were  leading  motives  set  forth  to  the  governor; 
[  *88  ]  and  *the  benefit  that  would  result  to  the  city  from  such  an 
establishment  was  also  presented  as  a  prominent  considera- 
tion why,  on  public  grounds,  the  grant  should  be  made. 

On  these  motives,  and  their  obvious  consequence  if  the  cattle- 
farm  were  established  as  proposed,  the  governor  acted. 

This  contract  is  to  be  construed  with  reference  to  the  laws  of  the 
place  where  and  when  it  was  made,  and  the  usages  and  customs  ob- 
served in  making  similar  concessions. 

By  the  act  of  1824,  we  are  required  to  exercise  the  power  of  a 
court  of  equity,  and  to  adjudge  in  the  given  case  whether  a  court  of 
equity  could,  according  to  the  rules  and  laws  of  Spain,  consider  the 
conscience  of  the  king  so  affected  by  the  acts  of  his  lawful  authori- 
ties in  the  province,  that  he  became  a  trustee  for  the  claimant,  and 
held  the  land  claimed  by  an  equity  upon  it,  amounting  to  a  severance 
of  so  much  from  the  public  domain,  before  and  at  the  time  the  country 
was  ceded  to  the  United  States.  This  was  the  rule  laid  down  for  our 
government  in  1836,  in  the  case  of  Smith  v.  The  United  States,  10 
Pet.  330,  331,  and  which  has  been  uniformly  followed  since. 

The  first  act  the  claimant  was  bound  to  perform  was  taking  pos- 
session ;  in  regard  to  which  it  is  proved  by  several  witnesses,  by  affi- 
davits taken  in  1828,  and  then  filed  with  the  register  and  receiver  at 
Jackson  Court  House  in  Mississippi,  and  which  proofs  are  made 
evidence  by  the  act  of  1824,  that  Boisdor^  had  had  possession  of  a 
place  on  the  Mulatto  Bayou  for  forty  years  before  1828 ;  that  the 
land  was  cultivated,  and  cattle  kept  there ;  and  the  register  and  re- 
ceiver found  that  the  land  had  been  inhabited  and  cultivated  from 
1788  to  1828,  by  Boisdor^  and  his  representatives ;  nor  do  we  see 
any  occasion  to  dissent  from  this  finding. 

And,  furthermore,  as  it  appears  from  Boisdor^'s  petition  in  1783| 
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that  he  had  commenced  forming  a  cattle-raising  establishment  at 
said  place,  we  deem  it  fair  to  presume  that  the  possession  and  occu* 
pation  proved  to  have  existed  in  1788,  and  afterwards,  did  also  exist 
from  1783  to  1788  ;  and  so  the  petition  to  the  circuit  court,  seeking  a 
confirmation,  states  the  fact  to  have  been. 

As  respects  the  nature  and  extent  of  this  occupation,  the  evidence 
is  obscure.  Complainants  allege  ''  that  their  ancestor,  Louis  Bois- 
dor^,  during  his  lifetime,  and  his  representatives  after  his  decease,  oc- 
cupie<l,  possessed,  and  cultivated  said  tract  of  land,  from  1783  until 
the  year  1828 ;  that  their  ancestor,  and  his  widow  and  representatives, 
kept  up  and  supported  said  plantation  and  grazing  farm  upon  said 
land  during  the  whole  of  that  period  of  time,  and  fully  com- 
plied with  all  the  conditions  *  of  the  grant,  and  all  the  laws,  [  *  89  ] 
customs,  and  usages  of  Spain  in  relation  to  grants  of  its 
public  domain." 

This  allegation  is  directly  denied  by  the  answer,  and  proof  of  the 
facts  alleged  imposed  on  complainants.  Lewis  Daniell,  a  witness 
examined  by  them,  states  that,  in  1824,  when  he  first  examined  these 
lands,  a  few  acres  were  cleared  near  Mulatto  Bayou,  which  had  then 
the  appearance  of  being  very  anciently  cleared  and  cultivated ;  that 
on  it  and  in  its  vicinity  were  found  weeding-hoes  and  axes  much 
worn  by  use ;  that  the  old  field  was  the  first  settlement  made  on  the 
east  side  of  the  bayou,  and  was  made  by  Louis  Boisdor^,  according 
to  the  general  reputation  of  the  country. 

Elihu  Carver,  another  witness  of  complainants,  states  that,  in 
1814  or  1815,  he  learned  from  cow-hunters,  who  were  old  inhabitants, 
that  the  old  improvement  was  called  Boisdore's  cow-pens ;  and  that 
there  was  then  another  place,  within  less  than  a  mile,  where  a  person 
yet  cultivated  a  smaU  field  on  the  east  of  the  said  bayou,  whom  he 
then  understood  to  be  a  stock-keeper  for  Louis  Boisdor^ ;  this  last 
place  was  on  the  land  now  owned  by  P.  Saucier. 

Samuel  White,  examined  for  complainants,  states :  "  I  know  this 
bayou,  and  all  the  considerable  branches  thereof;  its  present  name  is 
Mulatto  Bayou ;  it  was  known  by  this  name  as  long  ago  as  1820  or 
1821.  It  took  its  name,  as  I  always  understood,  from  the  mulatto 
man  who  lived  somewhere  near  what  was  formerly  called  Point 
Boisdore,  and  who  was  stationed  there  to  take  care  of  the  stock  of 
Louis  Boisdor6." 

By  the  affidavits  taken  and  filed  on  behalf  of  complainants  before 
the  register  and  receiver,  in  1828,  it  appears  that  the  person  above 
referred  to  was  a  slave,  named  Matthew,  who  belonged  after  the 
death  of  Louis  Boisdore  to  his  widow,  and  who  kept  cattle  on  the 
land  for  his  widow  and  heirs.     And  as  this  man  gave  its  English 
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name  to  the  bayou,  and  is  proved  by  White  to  have  kept  stock  there 
for  Louis  Boisdore  in  his  lifetime,  we  hold  it  to  be  sufficiently  estab- 
lished that  he  had  this  one  slave  there,  firom  the  date  of  the  grant  in 
1783;  but  as  the  affirmative  fact  of  occupation  was  imposed  on 
complainants  by  the  pleadings,  and  as  the  original  improvement  on 
the  land  was  next  to  nothing,  no  further  presumption  can  be  made 
that  other  slaves  were  there. 

The  next  leading  question  arises  on  the  necessity  of  a  survey  be- 
fore the  land  solicited  and  granted  was  severed  firom  the  public  do- 
main ;  that  is  to  say,  whether  the  grant  identifies  the  land,  or  whether 
a  survey  was  required  to  establish  its  identity.  Boisdord  asked  for  a 
grant  in  the  "  vicinity  "  of  the  Bay  of  St  Louis,  at  a  place 
[  •  90  ]  called  Achoucoupoulous,  running  from  the  *  plantation  of 
Philip  Saucier  up  to  the  Bayou  of  Mosquito  Village,  (Mu- 
latto Bayou,)  and  extending  in  depth  down  to  Pearl  River. 

The  governor  ordered  Trudeau,  the  surveyor-general,  to  establish 
Boisdore  on  the  tract  of  land  he  solicited  in  the  section  of  country 
called  Achoucoupoulous ;  taking  as  the  firont  of  said  tract,  firom  the 
plantation  of  Philip  Saucier,  a  resident  of  said  country,  down  to  the 
bayou  called  Mosquito  Village  Bayou,  with  the  depth  down  to  Pearl 
River,  the  same  being  vacant,  and  no  prejudice  being  caused  to  the 
neighbors  living  as  well  in  front  as  upon  the  depth,  "  which  meas- 
ures," says  the  decree,  "  he  will  reduce  to  writing,  signing  with  the 
aforesaid  parties,  (the  neighbors,)  and  will  remit  the  same  to  me,  in 
order  that  I  may  furnish  the  party  interested  with  a  corresponding 
titie  in  due  form ; "  to  wit,  a  title  corresponding  to  the  survey  returned 
to  the  governor.  Boisdor^'s  tract  was  to  be  located  by  a  survey 
whose  front  was  to  commence  firom  Sander's  plantation,  and  to  end 
at  Mulatto  Bayou.  When  this  front  was  established,  and  a  corner 
at  each  end  of  it  marked,  and  a  line  drawn  firom  corner  to  corner, 
then  a  perpendicular  line  drawn  firom  each  comer  to  Pearl  River  was 
to  be  the  depth.  Such  was  proved  by  witnesses  to  be  the  uniform 
practice  of  surveying  Spanish  concessions,  and  this  we  know  to  be 
the  true  rule  aside  firom  proof. 

The  size  of  Saucier's  plantation  appears  by  survey.  It  is  a  con- 
siderable tract;  its  southwest  corner  points  towards  the  bayou, 
which  lies  southwest ;  one  line  firom  that  corner  running  south  seventy 
degrees  east  one  hundred  and  sixteen  chains,  and  the  other  line  run- 
ning north  twenty  degrees  east  fifty-eight  chains.  According  to  our 
construction  of  the  grant,  on  either  of  these  lines,  and  at  any  point  on 
them,  the  survey  might  begin  with  equal  propriety.  Taken  together, 
they  are  seven  hundred  and  ninety-six  poles  long  ;  and  this  is  all  the 
ccrtamty  given  for  a  beginning  of  the  first  or  firont  line. 
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The  bayou  is  six  or  seven  miles  long,  and  a  notorious  stream, 
being  navigable  for  vessels  of  light  draught,  such  as  navigate  the 
lakes  in  its  neighborhood.  It  empties  into  Pearl  River  by  two  out- 
lets, which  are  some  three  miles  apart.  From  its  upper  mouth  it 
extends  off  from  the  river  northeastwardly,  when  traced  upwards. 

At  some  point  of  the  bayou  we  are  called  on  to  establish  the  sec- 
ond corner  of  the  front  line ;  and  as  it  is  equally  marked  and  navi- 
gable for  six  or  seven  miled  of  its  length,  one  part  thereof  as  well  as 
another  may  be  selected. 

Tracing  Pearl  Biver  up  the  stream  from  either  mouth  of  the  bayou, 
it  extends  nearly  north  in  its  general  course,  but  bearing 
*  more  or  less  to  the  west.     Sander's  plantation  is  about  [  *  91  ] 
fifteen  miles  from  the  nearest  part  of  the  bayou. 

To  strike  a  base  line  from  the  southeast  corner  of  Sander's  plan- 
tation to  the  upper  or  easternmost  mouth  of  the  bayou,  then,  the 
second  corner  would  be  on  Pearl  River,  some  ten  miles  above  its 
easternmost  mouth ;  and  the  western  perpendicular  side  line  would 
run  up  the  river,  and  nearly  parallel  with  its  general  course,  across  a 
large  bend  to  the  west,  and  again  strike  the  river  at  nine  and  a  half 
miles  higher  up,  where  the  bend  turns  to  the  east,  and  is  again  reached 
by  the  western  side  line. 

The  eastern  side  line  would  strike  the  river  so  high  up  as  to  indude 
about  400,000  acres  in  the  survey.  And  such  is  the  mode  of  survey 
ordered  by  the  district  court,  and  which  we  are  called  on  particularly 
to  examine.  But  if  the  western  end  of  the  front  line  were  established 
further  north  on  the  bayou,  then  the  quantity  would  be  increased  in 
proportion  as  the  corner  was  located  further  north,  because  the  cor- 
responding perpendicular  side  lines  would  have  to  be  extended  in  a 
direction  bearing  further  east,  and  would  strike  the  Pearl  River  still 
higher  up,  if  they  would  reach  it  at  all ;  which  is  very  improbable  as 
respects  the  eastern  side  line,  if  even  the  middle  of  the  bayou  was 
determined  on  as  the  proper  point  for  the  second  corner.  "We  think 
it  is  impossible  to  contend  that  the  second  corner  of  the  front  line 
should  be  on  Pearl  River,  and  that  the  side  line  should  run  up  it,  and 
near  to  it,  and  each  end  of  the  line  be  on  the  river,  as  the  Spanish 
mode  was  to  front  on  navigable  waters,  and  not  mar  their  fronts  by 
side  lines,  located  near  to,  but  not  on  the  river. 

That  the  topography  of  that  section  of  country  in  which  the 
Spanish  surveyor  was  directed  to  survey  and  mark  a  tract  of  land  for 
Boisdor^,  was  greatly  mistaken  by  the  governor  who  made  the  grant, 
is  now  too  manifest  for  controversy,  as  no  front  line  can  be  laid 
down,  from  the  ends  of  which  perpendicular  side  lines  will  reach 
Pearl  River  in  depth,  without  violating  the  plainest  rules  of  making 
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Spanish  surveys.  But  for  all  the  purposes  of  a  Spanish  survey  made 
by  a  surveyor-general  of  the  province,  such  description  as  the  conces- 
sion sets  forth  was  sufficient,  because  large  latitude  was  allowed  to 
his  discretion.  Had  that  authorized  officer  certified  that  the  land 
marked  out  by  him  was  '^  at  the  place  granted,"  then  this  fact  must 
be  taken  as  primd  facie  true ;  the  certificate  standing  on  the  foot  of 
a  deposition.  So  this  court  has  uniformly  held,  as  in  Breward's  case, 
16  Pet.  147,  in  Low's  case,  16  Pet  166,  and  especially  in  The  United 
States  V.  Hanson,  16  Pet  199,  200.  The  Spanish  governors 
[  ^92  ]  gave  credence  to  surveys  *made  by  the  surveyor-general,  as 
being  at  the  proper  place,  when  it  was  thus  certified  in  legal 
form ;  and  the  courts  of  this  country  have  done  the  same ;  and  this 
for  the  reason  that  the  acts  of  the  governor  and  surveyor-general 
were  both  on  behalf  of  the  government,  each  being  bound  by  his 
duty  as  a  public  officer  to  protect  the  king's  domain. 

No  nice  conformity  was  required  in  a  Spanish  survey,  in  cases 
where  a  section  of  country  was  designated  by  the  concession  without 
definite  objects  being  given  to  govern  the  surveyor;  the  objects 
might  be  loosely  and  indefinitely  stated  by  the  concession,  and  yet  a 
survey  could  be  made,  subject  to  the  governor's  sanction  or  rejection, 
because,  in  the  language  of  this  court  in  Hanson's  case,  16  Pet  200, 
^a  grant  delivered  out  for  survey  meant,  not,  as  with  us,  a  perfect 
title,  but  an  incipient  right ;  which,  when  surveyed,  required  confir- 
mation by  the  governor."  If  this  land  had  been  actually  surveyed 
by  Trudeau,  as  demanded  by  the  grant,  and  he  had  certified  that  it 
was  at  the  place  granted,  and  the  survey  had  been  returned  and  filed 
according  to  the  12th  regulation  of  Governor  O'Reilly  made  in  1770 ; 
or  filed  and  recorded  according  to  the  15th,  16th,  and  17th  regulations 
of  the  Intendant  Morales  of  1799,  then  such  survey  would  identify 
the  land  granted. 

A  fair  instance  is  furnished  by  this  record  of  the  Spanish  mode. 
The  time  for  making  a  survey  having  long  expired,  and  a  new  order 
of  survey  being  necessary  before  a  complete  title  could  be  applied 
for,  the  widow  of  Boisdor^,  in  1808,  applied  to  the  Spanish  governor 
at  Pensacola,  for  an  order  of  survey  of  this  claim,  on  the  supposition 
that  he  had  authority  to  grant  the  order.  It  was  made  as  requested, 
and  Pintado,  the  surveyor  of  the  province,  was  directed  to  make  the 
survey.  He  did  not  examine  the  ground,  but  drew  a  figurative  plan 
for  the  information  of  his  deputy,  to  be  followed  in  marking  out  the 
grant 

This  plan  begins  at  the  southwestern  corner  of  Sander's  planta- 
tion, and  pursues  a  line  due  west  to  Pearl  River,  runs  down  the  river 
to  its  mouth,  and  then  with  the  ocean  to  Sandler's  land,  and  with  it 
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north  seventy  degrees  west  to  the  beginning.  Although  no  call  of 
the  grant  but  the  beginning  was  regarded  in  this  plan,  yet,  if  the  sur« 
vey  had  been  actually  made,  certified,  and  returned  in  conformity  to 
said  plan,  then  the  tract  would  have  been  identified  according  to 
usage,  had  the  Spanish  jurisdiciion  continued  over  the  country  where 
the  land  lies.  But  no  actual  survey  having  been  made  at  any  time, 
it  was  imposed  on  the  court  below,  and  it  is  now  imposed  on  this 
court,  if  in  its  power,  to  identify  and  cause  to  be  surveyed 
*the  land  granted.  If,  however,  its  identity  cannot  be  fixed,  [  *  93  ] 
and  it  cannot  be  ascertained  that  any  specific  tract  was 
severed  from  the  public  domain  by  the  grant,  at  the  time  Spain  ceded 
Louisiana,  then  the  claim  cannot  be  ripened  into  a  complete  title  by 
our  decree ;  as  we  only  have  power  to  adjudge  what  particular  tract 
of  land  was  granted.  Our  action  is  judicial.  We  have  no  authority 
to  exercise  political  jurisdiction,  and  to  grant,  as  the  governors  of 
Spain  had,  and  as  congress  has.  K  we  were  to  locate  by  survey 
the  land  claimed  at  random,  in  some  part  of  the  district  of  country 
known  as  Achoucoupoulous,  exercising  our  discretion  as  respects  the 
proper  place,  and  to  decree  on  our  own  survey,  and  thus  devest  the 
United  States  of  title,  then  wc  should  do  what  congress  has  often 
done  when  surveys  were  ordered  of  claims  founded  on  settlement, 
and  what  a  Spanish  governor  usually  did  on  the  return  of  a  survey ; 
we  should  exercise  the  granting  power ;  should  deal  with  public  lands, 
— -  public  to  the  time  of  our  decree,  and  first  made  private  property 
by  it;  ours  would  be  an  exercise  of  political  jurisdiction,  and  not  a 
judicial  decree. 

In  its  endeavor  to  locate  this  grant,  the  district  court  examined 
witnesses  of  experience  and  capacity  as  to  the  possibility  of  doing 
BO,  and  came  to  the  conclusion  that  it  could  be  done ;  and,  as  partly 
stated  already,  a  survey  was  ordered,  to  begin  at  the  southern  part 
of  Saucier's  plantation  on  the  ocean,  at  the  mouth  of  the  Bay  of  St 
Louis,  and  to  meander  the  ocean  to  the  eastern  mouth  of  Pearl 
River,  and  then  up  the  same  to  the  upper  mouth  of  Mulatto  Bayou. 
From  this  point  to  the  place  of  beginning  a  theoretic  base  line  was 
to  be  drawn ;  and  from  each  corner  thus  established,  perpendicular 
side  lines  were  to  be  extended  to  Pearl  River  for  the  depth.  The 
witniesses  agree  that,  if  the  first  two  corners  are  established,  then  the 
survey  can  be  made,  if  the  side  lines  would  reach  Pearl  River.  They 
had  before  them,  as  we  have,  the  plan  of  the  United  States  surveys, 
and  the  loccdities  established  by  them,  and  merely  expressed  opinions 
as  to  the  proper  mode  of  survey.  They  do  not  agree  as  to  where  the 
first  corner  or  the  second  corner  of  the  base  line  should  be  ;  and  as 
this  is  a  question  of  legal  construction  of  the  grant,. on  comparing  it 
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with  the  face  of  the  country,  a  judicial  tribunal  is  the  proper  fonmii 
and  best  qualified  to  decide  the  question.  Conclusive  information 
was  not  to  be  expected  from  practical  surveyors,  however  experienced ; 
yet  their  opinions  are  entitled  to  much  consideration. 

Alexander  Downing,  late  surveyor-general  of  Mississippi,  declares 
it  to  be  his  opinion,  that  ^Hhe  phrase  in  the  grant  to  Louis 
(  '94  ]  •Boisdor^,  'the  front  thereof  to  commence  from  the  planta- 
tion of  Philip  Saucier,  and  running  to  the  bayou  of  the 
Mosquito  Village,'  is  not  sufficiently  definite  to  enable  a  surveyor  to 
fix  upon  a  beginning  point  or  corner;  both  the  beginning  point  and 
the  front  line  seem  to  be  left  to  the  discretion  of  the  surveyor,  and  it 
is  questionable  whether  any  two  surveyors  would  settle  upon  the 
same  point  for  a  beginning." 

We  agree  with  this  witness  as  respects  the  beginning  point.  But 
we  find  still  more  uncertainty  in  determining  where  the  second  cor- 
ner should  be  established,  as  there  a  range  of  discretion  exists  between 
the  head  and  mouth  of  the  bayou,  to  an  extent  of  six  or  seven  mUes. 
Our  opinion  is,  that  the  front  line  cannot  be  laid  down  by  a  judicial 
decree,  because  of  the  vague  description  in  the  grant;  and  conse- 
quently, that  no  parallel  side  lines  can  be  established. 

How,  then,  do  the  rights  of  complainants  stand  on  the  facts,  the 
Spanish  laws  being  adopted  as  the  governing  rule?  In  the  first 
place,  their  ancestor  held  the  concession  in  his  own  possession  for 
twenty  years  under  the  Spanish  government;  that  is  to  say,  from 
1783  to  1803,  without  calling  for  a  survey.  His  claim  remained  pre- 
cisely as  it  was  at  its  date,  up  to  the  time  we  acquired  Louisiana.^ 
It  was  presented  in  1808  to  the  Spanish  governor  at  Pensacola,  and 
a  survey  and  complete  title  solicited ;  but  as  no  actual  survey  v^as 
made,  and  as  no  jurisdiction  then  existed  in  the  Spanish  authorities 
over  that  section  of  country,  this  step  passes  for  nothing.  Some 
notice  of  this  claim  was  taken  by  Commissioner  Crawford,  whose 
report  condemned  it.  In  1820,  it  was  filed  and  recorded  in  the  land- 
office  at  Jackson  Court  House,  and  a  confirmation  sought  from  con- 
gress on  a  recommendation  of  the  register  and  receiver  acting  as 
land  commissioners.  This  was  in  fact  the  first  legal  step  taken  by 
complainants  or  their  ancestor,  after  the  concession  was  made.  For 
thirty-seven  years  they  slept  on  their  rights ;  and  in  the  mean  time 
large  masses  of  the  land  now  claimed  by  them  were  granted  to  others, 
under  both  the  Spanish  and  American  governments ;  and  this  neg- 
lect for  twenty  years  of  the  time  was  in  plain  violation  of  the  Span* 
ish  laws,  and  the  face  of  their  concession ;  each  requiring  a  legal 
survey  and  specific  designation  of  the  land  granted. 

^  8  Stats,  at  Large,  252.  i 
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In  the  second  place,  no  possession  was  ever  taken  according  to 
the  terms  of  the  grant  A  large  tract  was  solicited  by  Boisdor^, 
where  he  could  establish  his  ''whole  family,  and  employ  all  his 
negroes"  in  carrying  on  the  establishment.  His  family  was  very 
large,  according  to  his  own  showing ;  it  consisted  of  a  wife,  children, 
and  slaves.  A  removal  to  the  premises  from  the  city  of 
New  Orleans  of  this  whole  family  was  *  proposed  by  Bois-  [  *96  ] 
dor^,  and  was  contemplated  by  the  governor ;  and  as  a  fur- 
ther inducement,  he  was  assured  that  much  benefit  would  result  to 
the  capital  from  such  a  considerable  cattle-raising  establishment  in 
its  vicinity.  It  was  to  be  so  large  as  to  be  of  public  consideration. 
These  were  the  notorious  promises  on^  ^hich  the  governor  acted. 
And  what  was  the  compliance  on  the  part  of  the  grantee  ?  He  rep- 
resented that  he  had  then  commenced  forming  his  establishment  at 
the  place.  It  appears  to  our  satisfaction,  by  proof,  that  five  years 
afterwards  he  had  a  single  slave  there,  who  kept  some  cattle,  and 
that  a  slight  patch  of  a  few  acres  was  cleared ;  and  we  take  it  to 
have  been  cultivated.  The  slave  continued  at  the  place  cleared,  or 
near  to  it,  for  many  years,  49ay  up  to  1814  or  1815. 

If  the  establishment  had  been  commenced  in  1783,  when  the  grant 
was  made,  (and  we  are  bound  to  hold  that  it  had,  as  the  petition  to 
the  governor  alleges  the  fact,)  then  it  is  hardly  possible  that  it  could 
have  been  on  a  smaller  scale  than  it  ever  after  continued ;  there  being 
but  a  single  slave  there  at  any  time.  It  could  only  have  been  less, 
by  having  no  one  at  all  on  the  premises.  It  is  therefore  manifest, 
that  no  additional  possession  was  taken  by  Boisdor^  or  his  represent- 
atives, in  compliance  with  the  terms  of  his  contract,  after  its  date. 
He  obviously  abandoned  the  idea  of  taking  his  whole  family  to  the 
place,  and  of  employing  all  his  slaves  there ;  and  consequently  aban- 
doned all  intention  of  having  the  land  surveyed  and  himself  and 
family  established  on  it  by  the  surveyor-general.  And  to  hold  that 
such  a  trifling  occupation,  in  utter  neglect  of  Boisdor^'s  promises  to 
the  Spanish  authorities,  and  the  duties  imposed  by  the  grant,  fastened 
an  equity  on  the  conscience  of  the  king  of  Spain,  and  his  represent- 
ative, the  governor  of  Louisiana,  to  complete  the  title,  would  in  our 
opinion  be  altogether  inadmissible. 

Various  circumstances  must  be  taken  into  consideration  in  this 
connection.  It  was  the  duty  of  the  grantee  to  do  two  controlling 
and  requisite  acts  before  he  could  ask  for  a  completion  of  his  title ; 
first,  to  present  his  concession  in  due  time  to  the  surveyor-general  of 
the  province ;  and  secondly,  to  take  possession  in  substantial  com- 
pliance with  the  terms  of  his  grant. 

Had  the  survey  been  returned  with  the  proces  verbal^  or  certificate 

47» 
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attached,  stating  the  fact  of  possession  having  been  given  according 
to  the  grant,  and  that  the  survey  did  no  injury  to  others ;  then  the 
effectual  and  conclusive  title  could  have  been  issued,  devesting  the 

rights  of  the  Spanish  government ;  and  then  only. 
[  *  96  ]  *  Can  it  be  believed  that  the  go^^ernor  of  Louisiana  in- 
tended conclusively  to  grant  a  domain  of  fifteen  miles  wide 
and  over  forty  miles  long,  (as  large  as  an  ordinary  county,)  for  the 
mere  purpose  of  a  cow-pen  ?  and  that  he  would  have  sanctioned  a 
survey  and  completed  the  title,  if  the  surveyor  of  the  province  had 
reported  to  him,  as  was  his  duty,  that  Boisdor^  declined  to  remove 
his  family,  white  or  black,  to  the  place,  or  to  employ  his  slaves  there, 
with  the  exception  of  a  siijgle  cow-herd ;  and  that  the  improvement 
of  the  place  was  as  slight  as  it  could  well  be,  —  that  it  amounted 
only  to  a  trifling  patch  of  a  few  acres  ?  Such  a  proposition  shocks 
all  sense  of  equity,  and  is  contrary  to  the  settled  policy  of  the  Spanish 
government ;  which  was  to  make  gratuitous  grants  for  the  purposes 
of  settlement  and  inhabitation,  and  not  to  the  end  of  mere  specula* 
tion. 

And,  again,  the  grantee  might  have  his  land  surveyed,  or  he  might 
decline ;  he  might  establish  himself  on  the  land,  or  decline ;  these  acts 
rested  wholly  in  his  discretion.  But  if  he  failed  to  take  possession 
and  establish  himself,  he  had  no  claim  to  a  title ;  his  concession  or 
first  decree  in  s\ich  case  had  no  operation.  So  the  supreme  court  of 
Louisiana  held  in  Lafayette  v,  Blanc,  3  Louisiana  Annual  Reports, 
60,  and  in  our  judgment  properly.  There,  the  grantee  never  having 
had  actual  possession  under  his  concession,  the  court  decided  that 
he  could  set  up  no  claim  to  the  land  at  law  or  in  equity.  This  case 
followed  Hooter  v.  Tippet,  5  Martin,  N.  S.  109.  We  take  it  to  be 
undoubtedly  true,  that,  if  no  actual  possession  was  taken  under  a 
gratuitous  concession  given  for  the  purpose  of  cultivation  or  of  rais- 
ing cattle,  during  the  existence  of  the  Spanish  government,  no  equity 
was  imposed  on  our  government,  to  give  any  consideration  or  effect 
to  such  concession,  or  requite. 

And,  in  the  next  place,  it  was  held  in  Lafayette  v.  Blanc,  that  if 
the  party  took  possession,  but  had  no  survey  executed  during  the 
time  Spain  exercised  jurisdiction,  this  being  his  own  neglect,  it  lies 
on  him  to  establish  the  boundaries  of  his  grant,  and  to  identify  his 
land  with  such  certainty,  as  to  show  what  particular  tract  was  sev- 
ered from  the  public  domain ;  and  if  he  fails  to  do  it,  then  he  has  no 
remedy  in  a  court  of  justice.  And  this  part  of  the  decision  we  also 
approve. 

Here  there  was  no  survey,  and  we  are  of  opinion,  first,  that  com- 
plainants have  not  identified  any  particular  tract  of  land  that  was 


DECEMBER  TERM,   1850.  559 

United  States  v.Boisdor^.     11  H. 

granted ;  and  secondly,  that,  if  tbey  had,  no  possession  was  taken,  or 
pretended  to  be  takea,  such  as  the  agreement  between  the  Spanish 
authorities  and  the  grantee  contemplated.  And  therefore  it  is 
ordered,  that  the  decree  of  the  district  court  be  reversed,  and  the 
petition  dismissed. 

*  M'Lean,  J.,  Wayne,  J.,  and  AfKinley,  J.,  dissented.  [  *  ^   ] 

M'Lean,  J.  In  the  opinion  of  a  majority  of  the  court,  the  grant 
in  this  case  is  rejected,  for  a  want  of  certainty  in  its  calls.  As  I  can- 
not agree  with  this  view,  I  will  state,  in  few  words,  the  grounds  of 
my  dissent 

The  petition  to  the  governor-general  for  the  grant  represents  that 
Louis  Boisdord,  "  being  desirous  to  form  a  plantation  or  cow-pen  in 
the  vicinity  of  the  Bay  of  St.  Louis,  at  the  place  commonly  called 
Achoucoupoulous,"  &c,  that  he  may  be  enabled  to  employ  all  his 
negroes  thereon,  and  to  support  a  large  stock  of  cattle,  prays,  ^^  in 
consideration  of  what  is  above  expressed  and  stated,  and  of  the  bene- 
fit which  will  result  to  the  capital  from  a  large  cow-pen,  such  as  that 
he  had  commenced  to  establish  at  and  near  said  place,  to  grcuit  him 
the  parcel  of  land  which  may  be  vacant  at  the  above-mentioned  place 
known  by  the  name  of  Achoucoupoulous,  to  commence  at  the  planta- 
tion of  Philip  Saucier,  and  to  run  therefrom  to  the  Bayou  of  Mosquito 
Village,  formerly  inhabited  by  Mr.  Loisser,  and  extending  in  depth  to 
Pearl  River,  that  he  may  be  enabled  to  form  with  facility  the  above- 
mentioned  plantation  and  cow-pen  for  the  whole  of  his  family,"  &C., 
and  is  dated  1st  April,  1783. 

On  the  26th  of  April,  1783,  Governor  Miro,  resident  at  New  Or- 
leans, answers  the  application  by  saying :  ^  It  appearing  to  me  that 
the  grounds  and  reasons  stated  by  the  petitioner  are  well  founded,  in 
relation  to  the  utility  and  advantages  which  will  result  to  the  capital 
from  the  establishment  of  a  cow-pen  in  those  places  which  are  badly 
adapted  to  cultivation,  the  surveyor  of  the  province,  Don  Carlos  La- 
veau  Trudeau,  shall  establish  Louis  Boisdor^  on  the  tract  of  land 
which  he  solicits  in  the  antecedent  memorial,  situated  at  the  place 
commonly  called  Achoucoupoulous,  the  front  thereof  to  commence 
.  from  the  plantation  of  Philip  Saucier,  an  inhabitant  of  said  place, 
and  running  to  the  Bayou  of  Mosquito  Village,  and  extending  in 
depth  to  Pearl  River,  should  the  same  be  vacant,  and  cause  injury  to 
no  one  of  the  surrounding  settlers,  either  in  the  front  or  the  depth 
thereof;  whose  proceedings  shall  be  made  out  and  signed  by  him 
with  the  before-mentioned  persons,  and  sent  to  me  to  furnish  the 
party  interested  with  a  title  in  form." 
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This  tract  of  land  seems  never  to  have  been  actually  surveyed. 
On  the  4th  of  April,  1808,  Gilberto  Guillemard  applied  to 
[  •  98  ]  the  intendant-general  at  Pensacola  for  an  order  of  •survey, 
representing  that  Trudeau,  the  surveyor,  by  reason  of  the 
expense  and  his  pressing  duties,  had  not  executed  the  survey,  and  a 
request  is  made  that  Pintado,  the  present  surveyor,  may  mark  out  the 
boundaries,  &c.  The  application  was  granted,  but  Pintado,  instead 
of  making  an  actual  survey,  marked  out  a  ^urative  plan  by  which 
the  distances  could  be  ascertained.  He  says :  '^  Two  years  having 
elapsed  without  being  able,  from  the  emergency  of  my  business,  to 
attend  personally  to  make  out  the  boundaries,  and  to  make  the  sur- 
vey required ;  and  not  having  at  the  said  place  a  deputy  to  execute 
the  same ;  and  that  the  heirs  claiming  the  same  may  have  an  authen- 
tic document  issued  in  their  favor  from  which  may  be  made  appear 
the  right  of  property  and  ownership  which  to  the  said  lands  they  have 
and  hold  in  virtue  of  the  said  grants ;  and  also  the  shape  and  figure 
which  the  said  tract  of  land  ought  to  have,'^  &c. 

The  boundaries,  as  above  designated  by  Pintado,  are  shown  by  a 
plat  in  the  case.  It  is  true,  that  the  above  proceeding  in  relation  to 
the  survey  took  place  after  the  surrender  of  Louisiana  to  the  United 
States,  which  terminated  all  foreign  power  over  the  territory,  but  the 
proceeding  shows  that  there  was  no  forfeiture  under  the  Spanish 
government,  for  the  want  of  a  survey,  or  on  any  other  ground ;  and 
it  also  shows  that  the  places  called  for  in  the  grant  were  deemed 
sufficiently  certain  by  Pintado,  the  surveyor-general,  to  make  the 
survey. 

What  was  the  nature  of  the  title  given  by  Miro,  the  governor- 
general,  to  Boisdore  ?  He  petitioned  the  governor  for  a  "  grant"  of 
the  land  at  the  place  named,  for  the  purposes  stated.  The  governor, 
admitting  that  <'the  grounds  and  reasons  stated  by  the  petitioner 
were  well  founded,  and  that  his  proposal  was  advantageous  to  the 
capital,"  directed  the  surveyor  of  the  province,  Don  Carlos  Laveau 
Trudeau,  to  establish  the  petitioner  on  the  land  he  solicits,  designat- 
ing the  boundaries,  &c.  K  there  be  sufficient  certainty  in  the  boun- 
daries called  for,  there  can  be  no  doubt  that  the  grant  of  the  governor 
separates  the  land  from  the  public  domain,  and  that,  in  every  view, 
constitutes  property  under  the  treaty  with  France.  There  were  no 
conditions  expressed  upon  the  face  of  this  grant.  The  consideration 
is  named,  but  not  as  a  condition. 

The  petition  which  is  referred  to  in  the  grant  constitutes  a  part  of 
it.  The  vicinity  of  the  Bay  of  St.  Louis,  the  place  known  by  the 
name  of  Achoucoupoulous,  the  plantation  of  Saucier  as  the  beginning 
point  called  for,  "  and  to  run  therefrom  to  the  Bayou  of  Mosquito 
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Village,  and  extending  in  depth  to  Pearl  River;  ^  —  all  these  calls  are 
identified,  and  shown  by  parol  evidence  and  the  maps  which 
are  in  the  case.  *  And  the  great  question  is,  whether,  from  [  *  99  ] 
the  calls  of  the  grant,  the  survey  can  be  executed.  These 
calls  are  clear  and  specific.  They  are  the  plantation  of  Philip  Sau- 
cier, on  the  Bay  of  St  Louis,  the  rivulet  or  bayou  of  the  Village  of 
Mosquitos,  in  the  district  called  Achoucoupoulous,  and  extending  in 
depth  to  Pearl  River.  All  these  calls  are  proved  to  exist,  and  they  are 
more  special  than  nine  tenths  of  the  calls  in  the  Spanish  grants  which 
have  been  confirmed. 

Pintado,  by  his  figurative  plan  embracing  those  calls,  seems  to  have 
had  no  difficulty  in  directing  how  the  survey  should  be  made.  And 
he  was  the  surveyor-general  of  the  province  under  the  Spanish  gov- 
ernment, and  may  be  presumed  to  have  been  well  acquainted  with 
the  Spanish  laws  and  usages  on  the  subject  of  surveys.  Morales, 
who  sanctioned  the  grant  in  1808  by  ordering  the  survey,  was  intend- 
ant  general,  and  had  the  same  powers  to  grant  land  as  the  governor- 
general  previously  had,  and  he  was  distinguished  for  his  general 
intelligence  and  high  capacity  to  represent  his  sovereign  in  the  im- 
portant duties  which  were  committed  to  him.  The  grant  was  also 
sanctioned  by  Juan  Lozado,  the  fiscal  minister  pro  tern..,  to  whom 
the  petition  of  Ghiillemard  in  behalf  of  Boisdor^'s  representatives  was 
refeired,  and  who  recommended  that  the  survey  be  made. 

Ii.  Bringier,  a  witness,  states,  ^  that  he  has  been  a  surveyor  for  up- 
wards of  thirty  years,  and  for  more  than  twenty-five  years  surveyor^ 
general  of  the  State  of  Louisiana,  during  which  period  he  has  had 
the  records  of  Spanish  surveys  in  his  charge,  and  had  frequent  occa- 
sion to  refer  to  them,  and  survey  lands  in  conformity  to  them ;  that  he 
xmderstands  the  Spanish  language ;  and  he  says  that  he  agrees  with 
Pintado  as  to  the  mode  of  running  the  lines  of  the  survey.  He  thinks 
the  description  of  the  grant  is  sufficient  to  enable  a  surveyor  to  make 
an  accurate  survey  of  it,"  &c. 

EiUhu  Carver,  who  says  that  he  is  a  practical  surveyor,  on  being 
asked  how  he  would  survey  a  Spanish  concession  which  calls  for 
two  points  as  the  front  upon  the  sea-shore  or  a  watercourse,  and  calls 
to  run  in  depth  to  another  watercourse  for  quantity,  answers  <'  that 
he  would  run  from  one  of  the  first  points  back  to  the  watercourse  a 
distance  equal  to  the  front  given,  thence  direct  to  the  last  point  in 
the  front''  He  says  that  he  has  surveyed  many  Spanish  claims,  and, 
except  one,  he  never  found  the  boundaries  all  round.  That  he  does 
not  pretend  to  be  sufficientiy  acquainted  with  the  Spanish  customs 
and  usages  to  pronounce  upon  the  claim  in  question. 

B.  A.  Ludlow  states,  that  he  is  a  practical  surveyor,  and  has  held 
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the  office  of  surveyor-general  for  the  district  south  of  Ten- 
[  *  100  ]  nessee.  He  has  examined  the  survey  of  Boisdor^,  and  *  be- 
lieves the  survey  to  be  practicable,  provided  the  plantation  of 
Philip  Saucier  and  the'  Bayou  of  Mosquito  Village  can  be  identified. 
"  The  survey  should  be  made,"  he  says,  "  by  finding  a  straight  line 
between  the  above-mentioned  points,  and  raising  perpendiculars  upon 
said  line,  at  its  extremities,  extending  back  to  Pearl  Biver,"  &c. 
<^  Exceptions  to  this  rule,"  he  says,  <^  sometimes  occur  by  water- 
courses or  the  lines  of  other  claims  causing  a  deviation,"  &c.  He 
says  he  is  familiar  with  the  sea-shore  which  constitutes  the  front  of 
the  Boisdor^  claim.  From  his  general  knowledge  .of  the  country, 
he  can  see  no  material  difficulty  in  making  the  survey  of  the 
claim,  &c 

A.  Downing  has  been  many  years  a  practical  surveyor,  and  has  held 
the  office  of  surveyor-general  of  the  public  lands  for  the  State  of  MLa- 
sissippL  He  says,  "the  phrase  in  the  grant  to  Boisdor^,  Hhe  £ront 
thereof  to  commence  from  the  plantation  of  Philip  Saucier,'  and 
^running  to  the  Bayou  of  Mosquito  Village,'  is  not  sufficiently  de- 
finite to  enable  a  surveyor  to  fix  upon  a  beginning  point  or  corner ; 
both  the  beginning  point  and  the  £ront  line  seem  to  be  left  to  the 
discretion  of  the  surveyor,  and  it  is  questionable  whether  any  two 
surveyors  would  settle  upon  the  same  point  for  a  beginning.  I  cer- 
tainly could  not  adopt  the  view  of  Pintado,  the  Spanish  surveyor- 
general,  for  in  the  diagram  filed  in  the  case,  and  to  which  he  refers 
in  his  instructions,  he  places  what  should  be  the  most  easterly  fiK>nt 
corner  on  the  back  line  of  the  Saucier  plantation."  And  he  says  ^e 
side  line  "  firom  the  mouth  of  the  Bayou  of  the  Mosquito  ViUage,  at 
right  angles  firom  the  base  line  between  the  fix>nt  comers,  VTOuld,  ap- 
parently for  several  miles,  range  close  along  and  parallel  with  the 
east  margin  of  Pearl  Biver,  and  consequently  conffict  with  the  uni- 
form practice  of  the  location  and  survey  of  grants  upon  all  navigable 
streams  and  shores." 

This  is  the  substance  of  the  evidence  in  the  case  in  relation  to  the 
calls  in  the  grant.  And  it  must  be  remarked,  that  all  the  witnesses, 
with  the  exception  of  Downing,  think  that  the  calls  of  the  grant  are 
sufficient  to  enable  a  surveyor  to  mark  out  the  boundaries.  Downing 
supposes  that  no  two  surveyors  would  agree  on  the  beginning  comer, 
or  as  to  the  second  point  and  lines  called  for.  But  in  this  he  is  mis- 
taken. In  the  first  place,  the  Spanish  authorities  who  held  the  calls 
of  the  grant  sufficient  are  Miro,  the  governor-general,  who  issued  it, 
and  Morales,  the  intendant-general,  Trudeau  and  Pintado,  surveyors- 
general,  and  Lozado,  the  fiscal  minister.  These,  when  connected 
with  the  statements  of  the  above  witnesses,  would  seem  to  leave  little 
doubt  as  to  the  sufficiency  of  the  calls  of  the  grant 
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•  Upon  this  question  we  must  not  forget  that  we  are  acting  [  *  101  ] 
upon  a  Spanish  grant,  and  are  governed  by  Spanish  laws, 
usages  and  customs.  And  if  such  a  grant  were  valid  under  the 
Spanish  government,  and  there  has  been  no  forfeiture  of  the  right, 
we  are  bound  by  the  plighted  faith  of  our  own  government  to  sustain 
the  grant  And  in  administering  this  foreign  law,  we  must  ascertain 
and  regard  the  usages  under  it,  in  the  acquisition  of  titles  to  land. 
This  is  a  universal  principle,  respected  by  all  courts,  in  the  adminis- 
tration of  justice.  Parol  evidence  must  be  heard  to  establish  those 
usages,  in  addition  to  what  may  appear  from  the  action  of  the  local 
tribunals.  In  the  States  of  Virginia,  Kentucky,  Tennessee,  North 
Carolina,  Pennsylvania,  and  in  a  large  district  of  country  in  Ohio, 
the  usages  in  making  entries  and  surveys  of  lands  constitute  the  laws 
of  the  respective  States,  the  usage  of  each  State  differing  more  or 
less  from  i^at  of  the  others.  One  instance  only  will  be  named  as 
peculiar,  perhaps,  to  Kentucky  and  Ohio.  The  holder  of  a  warrant 
for  one  thousand  acres  locates  it,  and  in  his  survey  includes  fifteen 
hundred  acres  of  land,  more  or  less,  and  yet  his  survey  is  held  valid. 
This,  to  one  wholly  unacquainted  with  such  a  rule  of  decision,  would 
be  thought  unreasonable,  and  might  be  disregarded :  and  yet  it  is  a 
rule  of  property  which  no  court  can  reject 

To  establish  entries  under  this  system,  parol  evidence  is  always 
heard,  as  to  the  calls  made,  and  the  objects  called  for,  &c  And 
although  the  survey  may  deviate  from  the  calls  of  the  entry,  it  is  held 
valid,  if  it  interfere  with  no  prior  rights.  This  rule  of  decision,  so 
firmly  established  in  our  own  country,  should  be  applied  with  an  en- 
larged liberality  when  acting  on  land  titles  acquired  under  a  foreign 
government,  of  whose  language  and  usages  we  have  comparatively 
but  little  knowledge.  The  act  of  congress  of  the  26th  of  May,  1824, 
revived  and  applied  to  these  titles  by  the  act  of  the  17th  of  June, 
1844,  under  which  we  exercise  jurisdiction,  provides  that  a  claimant 
under  ^  any  French  or  Spanish  grant,  concession,  warrant,  or  order 
of  survey,  legally  made,  granted,  or  issued  before  the  10th  of  March, 
1804,  by  the  proper  authorities,  to  any  person  resident  in  the  province 
of  Louisiana,"  &c.,  ^  which  might  have  been  perfected  into  a  com- 
plete title,  under  and  in  conformity  to  the  laws,  usages,  and  customs 
of  the  government  under  which  the  same  originated,  had  not  the 
sovereignty  of  the  country  been  transferred  to  the  United  States,  may 
file  his  petition,'^  &c.  And  the  proceeding  is  required  "  to  be  con- 
ducted according  to  the  rules  of  a  court  of  equity,"  &c. ;  and  the 
court  is  authorized  ^  by  a  final  decree  to  settle  and  determine .  the 
question  of  the  validity  of  the  title,  according  to  the  law  of 
nations,  the  stipulations*  of  any  treaty,  and  proceedings  [  *  102  ] 


564         SUPREME   COURT  OF  THE  UNITED  STATES. 

United  States  o.  Boisdor^.    11  H. 

under  the  same,  the  several  acts  of  congress  in  relation  tiieretOi 
and  the  laws  and  ordinances  of  the  government  from  which  it  is 
alleged  to  have  been  derived,"  &c 

I  will  refer  to  some  cases  where  grants  similar  to  the  one  under 
consideration  have  been  held  valid  by  this  court  In  the  United 
States  V.  Percheman,  7  Pet.  54,  the  petitioner  asked  ^<  two  thousand 
acres  of  land  in  the  place  called  Ockliwaha,  situated  on  the  margin 
of  St.  John's  Biver."  Governor  Estrada  says :  ^'  I  do  grant  him  the 
two  thousand  acres  of  land  which  he  solicits,  in  absolute  property,  in 
the  indicated  place."  The  survey  of  this  land  was  not  executed  until 
the  20th  of  August,  1819,  after  the  treaty  of  cession.  The  title  was 
confirmed  by  this  court. 

In  the  case  of  the  United  States  t;.  Clarke,  8  Pet.  446,  the  petitioner 
solicited  a  grant  of  the  quantity  of  land  which  the  governor  of  Flor- 
ida had  thought  proper  to  assign  to  the  water-mills,  equivalent  to 
five  miles  square ;  which  lands  he  solicits  <<  on  the  western  part  of 
St.  John's  River,  above  Black  Creek,  at  a  place  entirely  vacant,  known 
by  the  name  of  White  Spring."  In  the  grant  it  is  declared :  "  A  title 
shall  be  issued  comprehending  the  place  and  under  the  boundaries 
set  forth  in  the  petition."     This  was  also  confirmed. 

In  the  case  of  the  United  States  v.  Levi,  8  Pet  479,  the  grant  was 
'<  for  twenty-five  thousand  acres  of  land,  south  of  the  place  known 
by  the  name  of  Spring  Grarden,  in  this  form ;  twelve  thousand  acres 
of  them,  adjoining  the  lake  or  pond  called  Second,  and  known  by  the 
name  of  Valdes,  and  the  remaining  thirteen  thousand  acres  on  the 
pond  further  above  the  preceding,  known  by  the  name  of  Long  Pond, 
the  whole  west  of  the  River  St  John."  The  survey  was  executed 
on  the  2d  of  August,  1819.  This  court  confirmed  the  title.  Another 
grant  in  the  same  case  was  for  '<  seven  thousand  four  hundred  acres, 
lying  on  a  stream  running  from  the  west,  and  entering  the  River  St 
John,  and  called  in  English  the  Big  Spring,  about  twenty-five  miles 
south  of  St  Greorge's  Lake,  one  of  the  fronts  of  the  said  tract  to  be 
on  St  John's  River,  and  to  be  divided  in  two  parts  by  the  stream 
aforesaid."  This  survey  was  made  on  the  5th  of  April,  1821.  The 
title  was  confirmed. 

In  the  same  case  another  grant,  which  was  confirmed  by  this  couri, 
was  for  eight  thousand  acres,  being  part  of  a  larger  parcel  containing 
ten  thousand  acres,  &c.,  ^  five  thousand  of  them  in  a  hammock  to  be 
found  five  or  six  miles  east  of  Spring  Garden,  and  the  remaining  five 
thousand  west  of  the  River  St  John,  contiguous  to  a  creek  called 
Black  Creek,  near  Fleming's  Island  and  the  pond  called  Doctor's 

Lake." 
[  *  103  ]      *  Another  grant  in  the  same  case  was  confijrmed  for 
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^  twenty  thousand  acres/'  described  as  lying  ^  in  the  hammocks 
known  under  the  names  of  Cuscowillo  and  Chachala,  situate  west 
of  the  place  of  the  Biver  St.  John's  where  there  was  a  store  of  the 
house  of  Panton,  Leslie,  and  Co.,  and  about  thirty  miles  from  it" 

Similar  citations  might  be  made  from  any  of  our  reports  of  the  last 
fifteen  or  twenty  years,  but  the  above  are  sufficient  to  show  the 
course  of  the  Spanish  authorities  in  granting  lands,  and  the  decision 
of  this  court  upon  such  grants.  Many  of  the  surveys,  it  will  be  ob- 
served, were  made  under  Spanish  authority,  after  Florida  was  ceded 
to  the  United  States, 

The  reader,  if  any  one  shall  read  the  above  citations  and  the  grant 
of  Boisdore,  will  be  struck  with  the  much  greater  certainty  in  the 
calls  of  his  grant,  than  in  the  calls  of  any  one  of  the  grants  above 
stated.  And  yet  they  were  confirmed,  and  his  is  rejected  for  want 
of  certainty.  By  virtue  of  what  law  this  greater  certainty  is  now 
required  in  the  calls  of  a  grant  I  am  not  able  to  determine.  In  my 
own  mind  I  am  assured  it  cannot  be  under  the  Spanish  law.  And 
I  am  greatly  mistaken  if  our  decision  on  Spanish  titles  must  not  rest 
on  Spanish  law. 

The  tract  claimed  is  said  in  the  argument  to  be  large.  Of  what 
importance  is  that  to  a  court  which  deals  with  established  principles  ? 
In  this  respect  we  can  exercise  no  discretion.  If  the  claim  of  Bois- 
dor^  was  property  under  the  Spanish  government,  it  is  protected  by 
the  treaty.  That  it  was  so  considered  under  the  usages  and  acts  of 
the  Spanish  government,  to  my  mind,  is  clear.  I  therefore  dissent 
firom  tiie  judgment  of  the  court 

Wayne,  J.  I  dissent  from  the  opinion  of  the  majority  of  the  court 
in  the  case,  concurring  with  all  the  views  expressed  by  my  brother 
AFLean,  and  dissenting  firom  every  position  of  fact  or  argument  in 
the  opinion  of  the  court.  In  my  opinion,  the  opinion  of  the  court  is 
a  departure  firom  all  heretofore  adjudged  by  the  court  in  respect  to 
the  right  of  property  secured  by  our  treaties  with  France  and  Spain 
to  the  inhabitants  of  Louisiana  and  Florida. 

11  H.  115 ;  IS  H.  209,  433;  13  H.  250;  17  H.  542  ;  18  H.  1. 


EvARiSTE  Blanc,  Plaintiff  in  Error,  v.  George  W.  Lafayette  and 

John  Hagan. 

11  H.  104. 

The  act  of  Hay  11, 1820,  (8  Stats,  at  Large  573,  f  1,)  did  not  confirm  a  claim  to  land,  in 
Loaisiana,  which  was  inserted  in  the  report  of  the  register  and  receiver  and  therein  classed 
among  claims  which  had  already  been  confirmed,  though  in  point  of  fact,  this  claim  had 
not  then  been  confirmed. 
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Error  to  the  supreme  court  of  Louisiaiia.  The  material  facts 
appear  in  the  opinion  of  the  court 

BtMardj  for  the  plainti£ 

Janniny  contra. 

[  •  112  ]      •  Wayne,  J.  delivered  the  opinion  of  the  court 

The  plaintiff  in  error  having  claimed  the  land  in  dispute 
under  an  act  of  congress,  and  the  construction  of  that  act  by  the 
supreme  court  of  Louisiana  having  been  against  the  daim,  the  case 
is  brought  here  under  the  twenty-fifth  section  of  the  judiciary  act  of 
1789,^  to  have  the  opinion  given  in  that  court  reviewed  by  thb 
tribunal. 

The  question  presented  is,  whether  or  not  the  claim  of  Louis 
Liotaud  for  a  tract  of  land  situated  in  the  eiastem  district  of  Louisiana 
was  confirmed  by  the  act  of  congress  of  the  11th  of  May,  1820,  3 
Stats,  at  Large,  573,  against  any  claim  to  the  land  by  the  United 
States,  so  that  an  entry  could  not  be  made  upon  it  in  favor  of  Major- 
Gteneral  Lafayette. 

The  plaintiff  in  error  claims  under  Liotaud.  That  claim  will  be 
found  in  3  American  State  Papers,  Public  Lands,  224. 

It  is,  ^  that  Louis  Liotaud  claims  a  tract  of  land^  situated  in  the 
county  of  Orleans,  on  the  left  bank  of  the  Canal  Carondelet,  leading 
to  the  Bayou  St.  John,  containing  six  arpens  in  fiK>nt,  and 
[  *  113  ]  *  forty  in  depth,  and  bounded  on  one  side  by  lands  granted 
by  the  Spanish  government  to  Carlos  Guardiola,  and  on  the 
other  side  by  vacant  lands.  This  tract  of  land  is  claimed  by  virtue 
of  an  order  of  survey  dated  in  the  year  1802."  This  memorandum 
is  found  in  the  report  of  the  commissioners  for  ascertaining  and  ad- 
justing claims  to  land  in  the  eastern  district  of  the  State  of  Louisiana. 
It  was  transmitted  to  congress  on  the  16th  of  January,  1817,  by 
Josiah  Meigs,  the  General  Land  Commissioner.  3  American  State 
Papers,  Public  Lands,  222. 

The  claims  were  divided  into  three  general  dasses :  — 

1.  Such  as  stand  confirmed  by  law. 

2.  Those  which  the  register  and  receiver  thought  ought  to  be  cou- 
firmed. 

3.  Such  daims  as  in  their  opinion  could  not  be  confirmed  under 
existing  laws. 

The  first  class  comprehended  three  species  of  claims :  1.  Such 
as  were  founded  on  complete  titles,  granted  by  the  French  or  Spanish 

1  1  Stats,  at  Lai^,  85. 
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governments.  2.  Claims  resting  upon  incomplete  French  or  Spanish 
grants  or  concessions,  warrants,  or  orders  of  survey,  granted  prior  to 
the  20th  of  December,  1803.  3.  Claims  rejected  by  a  former  board 
of  commissioners,  merely  because  the  lands  claimed  were  not  inhab- 
ited on  the  20th  of  December,  1803. 

Ldotaud's  claim  is  put  by  the  register  and  receiver  in  the  second 
species.    3  American  State  Papers,  Public  Lands,  224. 

This  report  was  acted  upon  by  congress.  It  declared  that  <^  the 
claims  for  lands  within  the  eastern  district  of  the  State  of  Louisiana, 
described  by  the  register  and  receiver  of  the  said  district,  in  their 
report  to  the  commissioner  of  the  general  land-office,  bearing  date 
the  20th  of  November,  1816,  and  recommended  in  the  said  report  for 
confirmation,  be,  and  the  same  are  hereby,  confirmed  against  any 
claim  on  the  part  of  the  United  States."  Act  of  May  11, 1820, 
c  87,  §  1,  3  Stats,  at  Large,  573. 

The  register  and  receiver  had  said  in  their  report,  that  all  the 
claims  included  under  the  second  species  of  the  first  class  were 
already  confirmed  by  the  act  of  congress  of  the  12th  of  April,  1814.^ 
In  this  they  were  certainly  mistaken,  as  they  were  also  in  placing 
Liotaud's  claim  in  what  was  termed  in  their  report  the  second  species 
of  the  first  class  of  claims. 

The  record  does  not  contain  a  copy  of  the  order  of  survey  in  favor 
of  Liotaud,  mentioned  by  the  register  and  receiver,  dated  as  they 
say  in  the  year  1802.  Nor  is  there  in  it  either  of  those  documentary 
papers,  uniformly  given  by  the  intendants-general  of  Spain 
when  grants  of  land  were  made.  We  have  not  *  before  us  [  *  114  ] 
either  a  grant  or  order  of  survey  in  favor  of  Liotaud.  Noth- 
ing to  make  the  claim  an  inchoate  right,  upon  which  a  title  could  be 
enlarged,  in  favor  of  Liotaud.  Indeed,  we  do  not  know  any  thing 
from  the  record  about  it,  ^d  all  that  we  do  know  of  the  claim  is  the 
memorandum  of  the  register  and  receiver  already  recited.  That  dis- 
closes that  the  order  of  survey  mentioned  had  been  given  after  the 
cession  of  Louisiana  by  his  majesty  to  the  republic  of  France.  Reg- 
ister Harper  and  Receiver  Lawrence  say  in  their  report  that  Liotaud's 
claim  is  founded  on  an  order  of  survey  dated  in  the  year  1802.  Apart 
from  the  consideration  that  the  order  for  a  survey  is  dated  after  the 
time  when  Spain  had  parted  with  her  political  sovereignty  to  grant 
land  in  Louisiana,  there  is  no  proof  of  any  thing  having  been  subse- 
quently done  by  Liotaud,  or  by  any  official  of  Spain,  to  give  to 
Liotaud  even  an  inchoate  equity  to  the  land.  The  claim,  then, 
could  not  be  rightfully,  nor  was  it  understandingly,  put  by  the  regis- 
ter and  receiver  under  the  second  species  of  the  first  class  of  claims 

1 8  Stats,  at  Lai|^,  121. 
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of  incomplete  French  or  Spanish  grants  or  concessions,  warrants,  or 
orders  of  survey  granted  prior  to  the  20th  of  December,  1803. 

liotaud's  claim,  having  been  mistakenly  put  where  we  find  it,  it 
is  neither  within  the  letter  nor  the  intention  of  the  act  of  the  11th 
of  May  1820,  confirming  titles  to  land  described  by  the  register  and 
receiver.  CJongress  meant  to  confirm  claims  to  land  under  some 
documentary  right  firom  France  or  Spain,  and  not  claims  by  persons 
without  any  such  proof.  Liotaud's  claim,  then,  under  which  tiie 
plaintiff  in  error  asserts  his  right,  does  not  interfere  with  the  patent 
for  the  same  land  issued  by  the  United  States  in  favor  of  Major- 
General  Lafayette.  It  is  admitted  in  the  case,  that  the  defendants 
in  error  have  acquired  the  rights  of  Greneral  Lafayette  to  the  lands 
in  dispute.  All  of  us  think  that  there  was  no  error  in  the  judgment 
of  the  supreme  court  of  Louisiana,  and  its  judgment  is  affirmed. 

11  H.  115. 


Albrose  Leoompte,  Appellant,  v.  The  United  States. 

11  H.  115. 

A  concession  was  made  by  the  Spanish  lieutenantrgovernor  of  Nacogdoches,  in  1797,  doC 
followed  by  any  action  of  the  proper  officer  to  pat  the  grantee  in  possession,  nor  hj  any 
survey,  the  calls  in  the  concession  being  too  ragne  to  identify  the  particular  tract  intended 
to  be  granted,  and  the  possession  taken  being  only  of  a  very  small  part  of  the  qnantitj 
embraced  in  the  concession  \  held,  that  the  representatives  of  the  grantee  had  no  title  as 
against  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court. 
Orittenden^  for  the  United  States. 
No  counsel  canird. 

[  *  124  ]       *  Daniel,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  district  court  of 
the  United  States  for  the  district  of  Louisiana,  pronounced  on  the 
22d  of  November,  1847,  dismissing  the  petition  of  the  appellant, 
filed  under  authority  of  the  act  of  congress  of  June  17,  1844,^  and 
by  which  was  claimed  of  the  United  States  a  tract  of  land  situated 
in  Louisiana,  of  four  square  superficial  leagues,  or  about  23,705 
American  acres. 

The  appellant,  as  the  heir  of  Marie  Louise  Leoompte,  (also  styled 
Dame  Porter  and  Madame  Monet,)  and  as  heir  of  his  late  father, 
Jean  Baptiste  Lecompte,  bases  his  claim  upon  the  following  state* 

'  6  Stats,  at  Lai^,  676. 
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ments.  He  asserts  that  on  the  Slst  of  July,  1797,  one  Jean  Baptiste 
D*  Artigan,  then  an  inhabitant  of  Nacogdoches,  presented  his  petition 
to  Jose  Maria  Gnadiana,  then  lieutenant-governor  and  military  com- 
mandant of  the  post  of  Nacogdoches,  asking  for  a  grant  of  two 
leagues  square,  to  include  the  whole  of  the  Prairie  Lianacoco,  which 
prairie  should  (as  the  petition  to  the  district  court  represents)  be  the 
centre  of  the  said  grant ;  that  on  the  same  day  Guadiana  did  grant 
and  issue  his  order  of  survey  to  the  proper  officer  to  put  the  petitioner 
lyArtigau  in  possession,  without  prejudice  to  third  persons;  and  that 
D^Artigau  took  immediate  possession  of  the  above«described  lands, 
and  continued  to  possess,  inhabit,  and  cultivate  the  same,  until  he 
transferred  them  by  an  act  of  exchange  to  Marie  Louise  Lecompte. 
The  petitioner  next  states,  that  Marie  Louise  Lecompte  transferred 
the  above-described  tract  of  land  to  Jean  Baptiste  Lecompte,  the 
father  of  the  petitioner ;  that  there  is  no  one  residing  upon  the  land 
in  question  except  one  person,  who  holds  under  the  petitioner ;  that 
no  person  other  than  the  petitioner  claims  any  part  of  the  land;  and 
that  the  United  States  have  never  to  his  knowledge  sold  any  part 
thereof.  Such  are  substantially  the  averments  on  which  the  plain- 
tiff has  placed  his  claim,  and  we  will  proceed  to  examine  how  far 
either  intrinsically,  or  as  sustained  by  any  evidence  adduced  in  their 
support,  they  entitled  the  plaintiff  to  the  establishment  of  that 
daim. 

*In  considering  this  petition  of  the  appellant,  the  circum-  [  *  135  ] 
stance  which  first  strikes  the  attention  is  the  extreme  vague- 
ness of  its  statements,  and  indeed  its  entire  omission  of  facts  which 
on  the  slightest  view  would  appear  indispensable  to  give  validity  to 
this  claim.  Thus,  after  setting  forth  the  concession,  and  an  order  to 
the  proper  officer  to  cause  a  survey  in  order  to  put  the  petitioner  in 
possession  according  to  survey,  and  with  due  regard  to  the  rights  of 
others,  omitting  any  and  every  fact  or  circumstance  tending  to  show 
a  compliance  with  these  directions,  and  the  security  they  were  de- 
signed to  extend  either  to  the  government  or  to  individuals,  it  is  said 
that  D' Artigau  took  possession,  and  held  the  land  until  he  transferred 
it  to  another.  This  vagueness  and  this  omission  in  the  statements  in 
the  petition  are  by  no  means  immaterial,  inasmuch  as,  if  permitted, 
they  would  in  effect  dispense  with  all  compliance  with  the  express 
orders  of  the  granting  power,  and  the  terms  it  had  annexed  to  its 
bounty ;  would  dispense  also  with  what  has  ever  been  deemed  indis- 
pensable, -—  some  act  or  recognition  showing  the  separation  of  the 
subject  granted  firom  the  royal  domain.  And  in  truth,  the  statement 
in  the  petition  of  the  appellant  is  not  consistent  with,  but  in  terms  as 
well  as  in  effect  confficts  with,  the  order  of  Guadiana,  the  Spanish 
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commandant,  as  filed  in  support  of  the  appellant's  claim.  The  lan- 
guage of  the  Spanish  commandant  is  as  follows :  ^  Let  this  petition 
be  handed  to  the  solicitor-general  of  this  place,  in  order  that  the  peti- 
tioner be  placed  in  possession  of  the  land  therein  mentioned,  if  in  so 
doing  no  prejudice  can  result  to  third  persons."  Can  this  language 
be  correctly  construed  to  signify  an  absolute,  unconditional  grant  of 
any  specific  land  or  other  thing,  —  such  a  grant  as  put  an  end  to,  or 
denied,  the  superior  revising  authority  and  duty  of  the  government 
to  take  care  both  of  the  rights  of  the  crown  and  of  individuals?  So 
far  firom  it,  the  authority  of  the  government  in  relation  to  both  are 
here  expressly  reserved.  There  is  nowhere  in  this  record  to  be  found 
a  scintilla  of  proof,  that  this  order,  or  the  petition  on  which  it  was 
founded,  ws,b  ever  presented  to  the  solicitor-general,  or  that  any  act 
was  performed  by  any  functionary  of  the  government  severing  the 
land  firom  the  public  domain,  or  putting  the  petitioner,  D'Artigau,  or 
any  other  person,  in  possession  of  any  specific  land,  so  that  a  boun- 
dary or  limit  could  be  defined  by  possession.  There  is  in  fact  no 
proof  that  D' Artigau  took  possession  of  anything  certain  or  specific, 
or  had  a  right  to  possess  himself  of  anything  specific 

Again,  there  seems  to  be  an  attempt,  by  the  statement  in  the  peti« 
tion  to  the  district  court,  to  give  a  definiteness  to  the  claim 
[  *  126  ]  or  the  right  by  possession,  which  the  language  or  *  the  con- 
cession by  no  means  warrants.  Thus  it  is  said  in  the  peti- 
tion, that  the  application  of  IV  Artigau  prayed  for  a  grant  of  which 
the  Prairie  Lianacoco  should  be  the  centre.  There  is  no  such  lan- 
guage in  the  application  presented  to  the  Spanish  commandant. 
That  application  asked  for  a  grant  which  might  include  the  prairie 
above  named,  but  in  what  part  of  the  grant,  whether  in  relation  to 
the  centre  or  to  any  of  its  exterior  boundaries,  neither  in  the  prayer 
to  the  Spanish  authorities,  nor  in  the  order  which  followed,  can  any 
reference  whatsoever  be  found. 

The  importance  of  ihe  omission  to  aver  and  to  prove  a  delivery 
of  the  order  of  Guadiana,  the  Spanish  commandant,  to  the  procuror 
dor  del  comtm^  or  solicitor-general,  and  the  action  of  the  latter  upon 
that  order,  is  shown  in  another  point  of  view.  In  the  report  of  the 
commissioners  for  the  settlement  of  land  claims  in  Louisiana,  dated 
November,  1824,  4  American  State  Papers,  34,  35,  and  69,  the  fol- 
lowing regulations  are  given  as  those  prescribed  for  the  Spanish 
officers,  and  practised  upon  by  them  in  making  grants  for  lands  in 
the  district  of  Nacogdoches :  "  The  lieutenant-governors  and  com- 
mandants of  Nacogdoches  were  not  limited,  in  the  granting  of  lands, 
to  any  specific  quantity,  but  it  was  their  duty  to  proportion  the  ex- 
tent of  the  grants  to  the  circumstances  of  the  individual  dainung 
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thenii  and  to  that  effect  the  procurador  del  camun^  named  to  put  the 
party  in  possession,  inquired  into  the  merits  and  circumstances  of  the 
applicant ;  and  if  the  grant  was  for  a  stock  farm,  it  was  customary 
to  extend  the  concession  to  two,  three,  and  four  leagues  square, 
according  to  the  wants  and  merits  of  the  claimants.  The  procurador 
del  comun  was  the  officer  appointed  to  make  inquiry,  put  the  peti- 
tioner in  possession  of  the  land  prayed  for,  and  execute  the  lieuten- 
ant governor's  and  commandant's  orders  relative  to  the  premises." 
Such,  we  are  told,  were  the  functions  and  duties  of  the  procurador 
or  solicitor-general  relative  to  grants  of  land  in  this  district.  It  was 
he  who  was  to  supervise  the  severance  of  the  object  to  be  granted 
from  the  royal  domain,  to  give  it  form  and  extent,  either  by  designat-  * 
ing  ascertained  and  notorious  limits  and  boundaries,  or  by  directing 
an  actual  survey,  and  by  reporting  the  proceedings  he  may  have 
directed,  for  the  sanction  of  his  superior.  The  applicability  of  the 
functions  and  duties  of  this  officer  to  the  case  before  us  is  evinced 
by  reference  to  the  character  of  this  application  to  the  government. 
This  was  not  a  prayer  for  an  ordinary  portion  of  land  for  cultivation, 
but  an  application  for  a  wide  extent  of  territory ;  such  an  extent  as 
would  be  proper  or  requisite  only  upon  the  suppoiition  of  its  neces- 
sity for  the  occupation  of  a  large  stock  and  a  numerous 
*  force.  The  petitioner  avows  his  intention  of  raising  [  *  127  ] 
horses,  mares,  and  homed  cattle,  a  purpose  requiring  an 
extensive  range,  if  carried  into  effect  in  good  faith.  It  became, 
therefore,  peculiarly  proper  to  inquire  into  the  means  of  the  appli- 
cant, and  into  the  probabilities  of  his  executing  his  proffered  inten- 
tions; as  it  would  be  highly  detrimental  to  the  province  to  permit  an 
individual  to  retain  a  large  and  useless  extent  of  unsettled  land,  and 
unjust  to  other  settlers  to  permit  such  individual,  under  a  false  sug- 
gestion, to  acquire  an  extensive  property  for  the  mere  purposes  of 
speculation.  Hence  it  was,  no  doubt,  that  the  order  of  the  com- 
mandant of  even  date  with  the  petition  was  issued,  sending  the 
petition  to  the  officer  who  was  to  judge  of  its  propriety,  and  without 
whose  direction  there  could  be  neither  a  severance  of  the  land  from 
the  royal  domain,  nor  regular  legitimate  possession  in  any  one. 

These  conclusions  are  in  strict  accordance  with  the  numerous  de- 
cisions in  this  court,  which  insist  on  the  necessity  for  the  severance 
of  the  property  claimed  from  the  public  domain,  either  by  actual 
survey  or  by  some  ascertained  limits  or  mode  of  separation  recog- 
nized by  a  competent  authority.  The  decisions  just  referred  to,  it 
would  be  tedious  to  cite  in  detail  in  this  place ;  their  effect,  however; 
may  be  seen  in  the  following  perspicuous  summary,  made  by  the 
chief  justice  in  the  case  of  the  United  States  t;.  King  ei  cU.  in  3  How< 
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786,  787,  in  which  he  says,  speaking  of  the  documentary  evidence  in 
that  case :  '^  The  instraments  themselves  contain  no  lines  or  boun- 
daries whereby  any  definite  and  specific  parcel  of  land  was  severed 
firom  the  public  domain;  and  it  has  been  settled  by  repeated  decisions 
in  this  court,  and  in  cases,  too,  where  the  instrument  contained  clear 
words  of  grant,  that  if  the  description  was  vague  and  indefinite,  as  in 
the  case  before  us,  and  there  was  no  official  survey  to  give  a  certain 
location,  it  could  create  no  right  of  private  property  in  any  particular 
parcel  of  land,  which  could  be  maintained  in  a  court  of  justice.  It 
was  so  held  in  the  cases  in  15  Pet  184,  215,  375,  319,  and  in  16  Pet 
159, 160.  After  such  repeated  decisions  upon  the  subject,  all  affirm* 
'  ing  the  same  doctrine,  the  question  cannot  be  considered  as  an  open 
one  in  this  court  The  land  claimed  was  not  severed  from  the  pub- 
lic domain  by  the  Spanish  authorities,  and  set  apart  as  private  prop- 
erty, and  consequently  it  passed  to  the  United  States  by  the  treaty 
which  ceded  to  them  all  the  public  and  unappropriated  lands.'' 

They  accord  likewise  with  the  decisions  of  the  supreme  court  of 
Louisiana  as  reported  in  8  Martin,  637,  and  in  5  Martin's  New 
Series,  110,  in  the  former  of  which  cases  the  court  say:  "There 
is  no  oMer  of  survey;  no  decree  of  any  kind  is  given 
[  •  128  J  *  by  the  intendant  or  his  representative.  The  application 
stands  unanswered.  Now  supposing  the  parties  to  be  in 
the  situation  in  which  they  were  before  the  relinquishment  of  the 
rights  of  the  United  States,  would  the  plaintiff  be  able  to  eject  the 
possessor  of  the  land  with  such  a  paper,  — r  a  paper  which  is  the  act 
of  the  party  alone,  and  bears  not  the  slightest  intimation  of  the 
grantor's  pleasure  ?  "  And  in  the  latter  case  the  court  held,  "  that  a 
permission  to  settle,  obtained  on  a  requite^  but  not  followed  by  an 
actual  settlement,  did  not  give  a  right  superior  to  that  resulting  from 
an  actual  settlement  without  permission,  or,  in  other  words,  from  a 
naked  possession."  And  in  the  case  of  Blanc  v,  Lafayette,  11  How. 
104,  decided  during  the  present  term,  the  person  from  whom  the 
appellant  deduced  his  title  had  upon  a  petition  to  the  Spanish 
intendant  obtained  an  order  to  the  surveyor-general  to  lay  off  the 
land.  No  report  was  alleged  or  proved  to  have  been  returned  by  the 
surveyor-general  upon  the  petition;  and  although  this  claim  was 
favorably  reported  upon  by  the  commissioners,  and  although  it  was 
insisted  upon  as  having  been  confirmed  by  act  of  congress  of  1814| 
confirming  a  particular  class  of  incomplete  French  and  Spanish 
grants,  concessions,  warrants  of  survey,  having  a  special  and  definite 
location,  yet  as  this  order  to  survey  had  not  been  executed,  and  as 
the  claim  was  not  sustained  by  certain  and  definite  boundaries,  not 
by  proof  of  certain  and  full  possession,  the  supreme  court  of  Louisi- 
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ana  decided,  notwithstanding  a  recommendation  by  the  commissioners 
and  the  act  of  congress  of  1814,^  that,  there  being  no  survey  and  no 
definite  location  or  description  by  possession,  such  as  could  create  a 
specific  right  or  title  under  the  Spanish  authorities,  the  recommenda- 
tion of  the  commissioners  and  the  act  of  congress  did  not  cure  these 
radical  defects,  nor  confirm  a  title  so  wholly  undefined,  and  deduced 
from  so  defective  an  origin.  The  opinion  of  the  court  of  Louisiana 
has  met  the  approbation  of  this  court,  who  have  again  ratified  the 
principles  of  that  decision  in  the  case  of  the  United  States  v.  Bois- 
dor^'s  Heirs,  11  How.  63,  during  the  present  term. 

In  the  absence  of  documentary  evidence  showing  any  act  of  the 
Spanish  authorities  beyond  the  first  order  of  the  commandant,  sun- 
dry witnesses  have  been  examined,  with  the  view  to  supply  this 
deficiency,  and  to  give  certainty  and  definiteness  to  the  claim  by 
proof  of  occupation.  A  proper  analysis  of  the  statements  by  the 
witnesses  must  eichibit  them  as  coming  signally  short  of  the  ends  for 
which  they  have  been  introduced. 

The  witnesses,  Orenaux  and  Plaisance  knew  nothing  whatever  of 
a  grant  to  D'Artigau,  nor  of  any  exchange  of  property  between 
IKArtigau  and  Madame  Lecompte. 

Graspard  La  Cour  knew  D'Artigau.     Always  understood 
*  that  Madame  Lecompte  obtained  the  land  in  exchange  [  *  129  ] 
with  D'Artigau, — ^but  does  not  know  for  what  it  was  ex- 
changed ;  never  saw  any  instrument  or  other  document  showing  a 
grant  or  survey  to  D'Artigau,  or  any  exchange  between  the  lattei 
and  Madame  Lecompte  ;-^witness  is  unable  to  write. 

The  evidence  most  favorable  to  this  claim  is  that  of  Prud'homme ; 
but  this  testimony  should  be  taken  subject  to  the  admission  of  the 
witness  that  he  is  a  connection  of  the  claimant.  Prud'homme  states 
that  he  knew  D'Artigau  more  than  fifty  years  ago,  —  knew  that 
D'Artigau  had  a  large  concession,  how  large  he  does  not  state,  in- 
cluding the  Prairie  Lianacoco ;  knows  that  D'Artigau  transferred  this 
concession  to  Marie  Louise  Lecompte  in  exchange  for  another  tract 
of  land  at  the  Tancock  Prairie ;  is  sure  that  this  exchange  took  place 
before  the  establishment  of  the  United  States  government  in  Louis- 
iana, (the  witness  gives  no  date  for  this  transaction.)  Witness  knows 
that,  more  than  fifty  years  ago,  the  plaintiff,  and  those  under  whom 
he  claimed,  had  possession  of  the  Prairie  Lianacoco,  as  a  vacherie^ 
and  has  kept  the  same  up  to  this  time. 

Recurring  now  to  this  testimony,  so  far  as  it  is  adduced  to  estab- 
lish a  title,  by  showing  specific  limits  by  occupation  on  the  part  of 
D'Artigau,  not  one  of  the  witnesses  proves  actual  occupation  by 

1 8  StatB.  at  iMTgOy  131. 
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D'Artigau  of  any  thing.  La  Coins  understood  that  Madame  Le- 
compte obtained  the  land  (what  land  is  not  shown)  in  exchange  with 
D'Artigau,  and  even  Prud'homme  can  say  no  more  than  that  D'Ar- 
tigau had  a  large  concession,  including  the  Prairie  Lianacoco,  and 
exchanged  it  with  Madame  Lecompte  for  the  Tancock  Praiiie. 
Limits,  specific  quantity,  certain  descriptions,  such  as  might  consti- 
tute severance  from  the  royal  domain,  are  then  wholly  out  of  the. 
question,  so  far  as  these  or  any  of  these  requisites  can  be  deduced 
from  possession  by  D'Artigau;  for  he  never  had  possession,  and 
could,  therefore,  transfer  no  right  resulting  from  possession  to  Madame 
Lecompte,  or  to  any  other  -person.  We  have  already  considered  how 
far  such  a  severance  could  be  deduced  from  the  order  of  the  com- 
mandant at  Nacogdoches. 

In  the  next  place,  with  regard  to  the  possession  of  Madame  Le- 
compte, or  of  those  claiming  under  her,  relied  on  as  the  foundation 
of  title,  it  will  be  seen  that  this  evidence  is  utterly  inadequate  to  any 
of  the  purposes  for  which  it  is  adduced.  The  utmost  that  any  wit- 
ness has  been  able  to  state  on  this  point  is  a  possession  of  the  Prairie 
Lianacoco,  forming,  as  is  admitted  on  all  sides,  but  a  small  portion 
of  the  claim  insisted  upon,  and  hence,  not  forming  a  description, 
either  as  to  quantity,  locality,  or  limits,  to  direct  in  asoei^ 
[  *  130  ]  taining  that  claim.  And  *  even  with  respect  to  this  prairie 
itself,  there  is  nothing  to  show  its  position,  extent,  or  limits, 
or  the  actual  occupation  of  the  whole  or  of  any  specific  part  of  it  by 
the  ancestor  of  the  appellant.  Upon  this  subject  the  record  is  singu- 
larly barren.  The  only  fact  we  can  gather  from  it,  as  indicating  the 
extent  of  the  occupation,  is  one  which  seems  strongly  to*  militate 
against  a  right  coextensive  even  with  this  fragment  of  the  entire 
claim.  The  fact  here  alluded  to  is  the  averment  in  the  petition,  that 
there  is  a  single  individual  residing  upon  some  portion  of  the  land, 
who  holds  under  the  petitioner ;  but  on  what  portion,  or  by  what 
metes  and  bounds,  whether  within  or  without  the  limits  of  the  Prairie 
Lianacoco,  is  left  wholly  to  conjecture. 

Upon  the  whole,  therefore,  we  are  of  the  opinion,  that  neither  upon 
the  isolated  order  issued  on  the  31st  of  July,  1797,  by  the  command- 
ant at  Nacogdoches,  nor  by  virtue  of  any  fact  or  testimony  adduced 
for  the  purpose  of  showing  a  right  to  tiie  land  daimed  as  resulting 
from  occupation,  setflement,  or  cultivation,  or  from  any  act  of  the 
commissioners,  or  any  law  of  the  United  States  founded  thereupon, 
has  the  claim  of  the  appellant  been  sustained.  We  therefore  adjudge 
that  the  decree  of  the  district  court  of  the  United  States  for  the  dis- 
trict of  Louisiana,  dismissing  the  petition  of  the  appellant,  be  and 
the  same  is  hereby  affirmed. 

17  H.  612;  2B.17. 
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Jaues  MoCoy,  Appellant,  v.  Zachariah  Bhodbb  and  his  Wife, 

LUMINDA   MONTOOMBRY. 
11  H.  131. 

An  answer,  which  admits  the  fact  chaiged  in  a  bill,  that  land  was  entered  in  the  name  of  the 
respondent,  bnt  alleges  it  was  paid  for  with  the  money  of  a  third  person,  is  not  evidence 
of  this  last-named  fact 

In  Louisiana,  a  notarial  act  concerning  immovable  property,  has  no  e£fect  on  the  rights  of 
third  persons,  until  recorded  in  the  proper  office.  ^ 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Louisiana*    The  material  facts  appear  in  the  opinion  of  the  court. 

BuUerworthj  for  the  appellant. 

No  counsel  contrd* 

*  Catron,  J.,  delivered  the.  opinion  of  the  court  [  *  139  ] 

McCoy  recovered  a  judgment  against  Rhodes,  in  a  state 
court  of  Louisiana,  for  the  sum  of  (1,546,  on  the  34th  of  February, 
1840 ;  and  on  the  7th  of  March  following  this  judgment  was  recorded 
in  the  mortgage  office  of  Concordia  parish.  The  bill  seeks  to  subject 
certain  lands  in  the  possession  of  Rhodes  to  satisfy  the  judgment. 
Three  of  the  tracts  were  entered  as  United  States  lands,  in  the  name 
of  Eli  Montgomery,  but  which  the  bill  alleges  were  the  property  of 
Rhodes,  and  covered  by  Montgomery's  title  to  prevent 
Rhodes's  creditors  from  reaching  *  them.  This  is  directly  [  *  140  ] 
denied  by  the  answer,  and,  there  being  no  proof  to  the  con- 
trary, complainant  must  fail  as  respects  these  three  parcels.  The  bill 
also  seeks  to  subject  a  fourth  tract,  entered  by  Rhodes,  December  6, 
1839,  in  his  own  name,  and  conveyed  to  Montgomery  next  day,  De- 
cember 7, 1839.  This  deed  was  first  recorded,  in  the  proper  office  of 
Coficordia,  December  10, 1841 ;  and  is  for  the  northwest  quarter  of 
section  No.  29,  T.  10,  R.  10  east,  containing  160x%  acres. 

On  the  10th  of  December,  1841,  Montgomery  conveyed  the  four 
tracts  to  Thomas  J.  Ford,  who  afterwards,  November  2,  1842,  re- 
scinded the  contract  of  purchase,  and  conveyed  to  Luminda  Mont- 
gomery Rhodes,  wife  of  Zachariah  Rhodes.  Rhodes  and  wife  are  the 
only  defendants.  In  regard  to  the  northwest  quarter  of  section  No. 
29,  they  jointly  answer  and  say :  — 

"  True  it  is  that  this  respondent,  Zachariah  Rhodes,  did,  on  the  6th 
day  of  December,  1839,  enter,  at  the  land-office  at  Ouachita,  Louis- 
iana, the  northwest  quarter  of  section  No.  29,  in- township  No.  10  of 
range  10  east,  and  that  he  took  a  receipt  for  (200.25,  the  price  thereof 
under  the  laws  of  the  United  States ;  but  these  respondents  aver  that 


576         SUPREME   COURT  OF  THE  UNITED  STATES. 

McCojr  V.  Rhodes.    U  H. 

the  entry  aforesaid  was  made  by  this  respondent,  Rhodes,  for  Eli 
Montgomery,  of  the  State  of  Mississippi ;  that  the  said  Eli  Mont- 
gomery did  furnish  the  money  to  pay  for  the  same,  and  the  same  was 
actually  paid  for  out  of  the  moneys  so  famished  by  the  said  Mont- 
gomery ;  and  that  the  conveyance  of  the  same  to  the  said  Montgom- 
ery by  this  respondent,  Rhodes,  as  set  forth  in  the  said  complainant's 
bill,  was' made  to  complete  the  legal  title  in  his,  said  Montgomery's 
name,  according  to  the  original  intent  of  all  parties,  and  as  equity 
and  justice  required ;  this  respondent,  Z.  Rhodes,  having  only  acted 
as  the  agent  of  the  said  Montgomery,  and  for  his  use,  in  making  said 
entry,  and  paying  the  said  money ;  and  not  with  any  vie^  to  cheat, 
defraud,  or  wrong  the  said  plaintiff,  as  is  falsely  charged  in  scdd 
plaintiff's  biU." 

Respondents  admit  that  the  entry  was  made  in  Rhodes's  own  name, 
and  was,  when  made,  primd  fade  liable  to  be  seized  on  execution  as 
his  property ;  but  then,  in  avoidance  of  this  admitted  liability,  they 
allege  that  Montgomery's  money  was  paid  into  the  land-office,  and 
that  this  was  done  in  fulfilment  of  some  previous  agreement  between 
Rhodes  and  Montgomery,  by  which  an  equity  existed  in  the  latter  to 
have  the  benefit  of  Rhodes's  preemption  right  of  entry,  as  an  actual 
settler. 

There  is  no  proof  in  the  cause  of  the  facts  above  set  forth  by  the 
answer.  That  Montgomery  furnished  the  money  paid,  and  that  the 
land  was  entered  for  his  use  under  a  previous  agreement 
[  *  141  ]  *  are  facts  within  the  peculiar  knowledge  of  respondents 
they  are  not  responsive  to  charges  made  by  the  bill,  but  set 
up  83  an  independent  defence.  In  such  case  the  rule  is,  '<  that  a  dis- 
charge set  up  in  avoidance,  coupled  with  an  admitted  liability,  if  the 
answer  be  replied  to,  as  here  it  is,  must  be  proved  by  the  defend- 
ant" 

This  is  the  settled  rule.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  R.  88 ; 
Napier  v.  Elam,  6  Yerger,  112. 

As  the  respondents  cannot  make  evidence  for  themselves,  and 
thereby  establish  an  equity  in  Montgomery,  it  follows  that  the  defence 
must  fail,  so  far  as  the  equity  set  forth  is  relied  on.  Having  disposed 
of  this  part  of  the  controversy  on  the  pleadings  and  want  of  proo^  it 
becomes  unnecessary  to  examine  what  bearing  the  act  of  June  22, 
1838,  c  119,  5  Stats,  at  Large,  251,  has  on  the  foregoing  facts. 

The  next  ground  of  defence  relied  on  is  the  conveyance  made  by 
Rhodes  to  Montgomery,  of  the  7th  of  December,  1839.  It  was  re- 
corded December  10, 1841.  According  to  the  statute  law  of  Louis- 
iana, no  notarial  act  concerning  immovable  property  has  effect  against 
third  persons,  until  the  same  shall  have  been  recorded  in  the  office  of 
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the  judge  of  the  parish  where  such  property  is  situated.  In  relation 
to  third  persons,  the  act  of  sale  not  recorded  is  considered  as  void. 

For  an  exposition  of  the  Louisiana  statute,  we  refer  to  the  case  of 
Gravier  v.  Baron,  4  La.  R.  239,  and  which  has  been  since  followed  by 
the  supreme  court  of  Louisiana.  The  deed  from  Rhodes  to  Mont- 
gomery being  a  notarial  act,  it  took  effect  on  the  10th  of  December, 

1841,  against  McCoy,  the  judgment  creditor ;  and  as  the  lifen  of  the 
judgment,  or  judicial  mortgage,  attached  the  24th  of  February,  1840, 
when  the  title  was  in  Rhodes,  the  debtor,  this  deed  is  of  no  force  as 
against  the  judgment,  nor  are  the  subsequent  deeds  founded  on  it ; 
and,  therefore,  McCoy  has  a  right  to  have  the  northwest  quarter  of 
section  No.  29  sold. 

Some  supposed  difficulty  exists  on  the  head  of  jurisdiction  for 
want  of  parties,  Eli  Montgomery  not  being  before  the  court.  We 
do  not  deem  him  a  necessary  party  to  this  suit ;  he  has  no  interest 
in  the  land,  and  no  right  to  contest  the  validity  of  the  judgment 
against  Rhodes.  And,  in  the  next  place,  we  are  of  opinion,  that  all 
necessary  parties  were  before  the  circuit  court  according  to  the  forty- 
seventh  and  forty-eighth  rules  of  chancery  practice  published  by  us  in 

1842,  as  the  bill  alleges  that  Eli  Montgomery  permanently  resided 
beyond  the  jurisdiction  of  the  court ;  which  was  not  contested  by 
plea,  nor  was  any  objection  made  below  against  proceeding  to  a  final 
decree  for  want  of  parties. 

*  For  the  reasons  stated,  it  is  ordered  that  the  decree  dis-  [  *  142  ] 
missing  the  bill  be  reversed,  and  that  the  cause  be  remanded 
to  the  circuit  court,  there  to  be  proceeded  in  according  to  this  opinion. 


PsNBLOPfi  MoGiLL,  Plaintiff  in  Error,  v.  Josephinb  H.  Armour. 

11  H.  142. 

An  action  at  law  will  not  lie  in  the  circait  court  of  the  United  States  for  Lonisiana,  to  re* 
cover  a  judgment  de  loniM  propriis  against  an  administrator,  founded  on  a  debt  of  the  in- 
testate,  and  alleging  mal-administration,  or  what  would  amount,  at  the  common  law,  to  a 
devastavit. 

The  case  is  stated  in  the  opinion  of  the  court 

BvUerworth^  for  the  plaintiff 

Benjamin^  contra. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  151  ] 

A  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana  brings  before  us  this  case. 
VOL.  XVIII.  49 
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A  suit  was  commenced  by  the  plaintiff  in  the  ciicuit  court  against 
the  defendant,  on  a  claim  of  debt  amounting  to  the  sum  of  $7,510, 
with  interest,  which  James  Armour,  husband  of  the  defendant,  in 
his  lifetime  owed  to  the  plaintiff.  He  died,  having  executed  a  will 
and  made  the  defendant  his  executrix.  She  filed  her  petition  in  the 
probate  court  of  New  Orleans,  and  was  duly  authorized  to  act  as 
executrix.  At  the  decease  of  her  husband,  it  is  alleged,  a  large  amount 
of  property  came  into  her  hands  as  executrix,  which  she  used 
[  •  152  ]  for  her  own  benefit,  *  and  neglected  to  pay  the  debts  of  the 
estate.  And  it  aveired  that  a  misappUcation  of  the  funds 
has  made  the  defendant  liable  in  her  individual  capacity,  and  the 
plaintiff  prays  that  she  may  be  condemned  to  pay  the  above  sam, 
&c. 

The  defendant  demurs  to  the  petition,  on  the  ground  that  it  is  not 
sufiicient  in  law  to  charge  her,  for  want  of  parties,  and  that  the  mat- 
ters are  only  cognizable  in  chancery.  And  she  answers  that  she  has 
fully  administered,  having  made  a  full  inventory  of  the  property  of 
said  succession,  and  used  all  proper  diligence  to  collect  the  debts,  and 
disposed  of  the  property  in  obedience  to  the  order  of  the  court;  made 
reports  of  her  acts,  and  presented  a  formal  tableau  of  distribution, 
which  was  duly  approved  and  homologated  by  the  probate  coort. 
That  the  estate  proved  to  be  insolvent,  and  that  the  defendant  is  a 
creditor,  recognized  as  such  by  the  proper  tribunal,  and  is  entitled  to 
a  preference,  &c. 

At  the  trial  the  suit  was  dismissed,  at  the  plaintiff's  costs. 

This  was  a  procedure  at  law  under  the  forms  adopted  by  Louisi- 
ana, and  the  question  is,  whether  it  is  maintainable.  The  plaintiff 
demands  a  judgment  de  bonis  propnis,  against  the  defendant,  no  other 
step  having  been  taken,  or  notice  given,  before  the  commencement  of 
the  present  action.  At  common  law,  an  executor  or  administrator  is 
not  chargeable  on  a  devastavit^  until  a  judgment  ^hall  be  obtained 
against  him.  He  is  bound  to  defend  himself  by  legal  pleading,  and 
can  have  no  relief  in  equity.  If  he  suffer  judgment  by  default,  it  is 
an  admission  of  assets,  and  also  if  he  file  a  plea  in  bar  which  he 
knows  to  be  false.  So  if  he  pleads  only  the  general  issue,  and  has  a 
verdict  against  him.  If  he  plead  plene  administravit^  and  on  this  plea 
assets  are  found  to  be  in  his  hands,  he  is  liable  only  to  the  amount  of 
such  assets.    3  Bac.  Abr.  Executors,  M. 

Estates  by  the  law  of  Louisiana  are  administered  under  the  special 
orders  of  the  probate  court  By  the  Code  of  Practice,  art  984-988, 
no  creditor  is  permitted  to  bring  suit  without  first  presenting  his  claim 
to  the  administrator.  If  the  claim  be  admitted  by  the  administrator 
in  writing,  it  is  filed  among  the  acknowledged  debts  of  the  succession. 
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If  the  claim  be  rejected,  the  creditor  may  bring  suit.   But  a  judgment 
gives  no  priority. 

By  articles  1167, 1168,  and  1169  of  the  Civil  Code,  the  curator  of  a 
vacant  succession  can  pay  no  debts,  except  privileged  ones,  until 
three  months  after  the  succession  is  opened,  and  then  under  the  order 
of  the  judge.  When  the  time  for  payment  arrives,  he  must  present 
his  petition  to  the  judge,  with  a  statement  of  the  debts 
due.  And  if  the  funds  in  his  hands  *  shall  be  insufficient  to  [  *  153  ] 
pay  the  debts  in  full,  he  is  required  to  make  a  tableau  of  the 
distribution  and  present  it  to  the  judge,  with  a  prayer  that  he  should 
be  authorized  to  make  the  payments  accordingly.  But  if  the  admin- 
istrator or  curator  "  neglect  or  refuse  to  file  a  tableau  of  the  estate, 
and  obtain  the  order  of  the  judge  to  make  payment,  he  can  be  com- 
pelled to  do  so  on  the  demand  of  the  interested,  or  in  default  thereof 
render  himself  responsible  in  his  personal  capacity."  Kenner  et  ai. 
V.  Duncan's  Executors,  3  Martin,  N.  S.  570. 

This  last  procedure  is  as  indispensable  under  the  Louisiana  law  to 
authorize  a  proceeding  against  the  executor  er  administrator  to  make 
him  personally  responsible,  as  an  action  and  judgment  are  necessary 
at  common  law  to  charge  him  with  a  devastavit.  And  it  does  not 
appear  from  the  petition  in  the  case  before  us,  that  any  order  of  the 
judge  was  obtained  as  required,  or  that  any  proceedings  were  had  to 
compel  the  defendant  to  exhibit  a  tableau  of  distribution,  by  which  it 
would  appear  whether  the  executrix  had  assets  in  her  hands  to  pay 
the  whole  or  any  part  of  the  debt  of  the  plaintiff.  This  action  was  com- 
menced at  law,  and  the  fact  is  alleged  that  a  large  amount  of  assets 
came  into  the  possession  of  the  defendant  which  have  been  misap- 
plied, on  which  ground  a  personal  liability  is  sought  to  be  enforced 
against  her.  This  the  law  does  not  authorize.  An  executor  or  ad- 
ministrator by  the  laws  of  Louisiana  is  considered,  in  this  respect,  as 
a  syndic  of  an  insolvent  estate.  In  6  Martin,  N.  S.  126,  the  court 
say,  when  a  syndic  has  been  legally  appointed,  and  has  taken  charge 
of  the  estate  intrusted  to  him,  no  individual  creditor  can  sue  him  for 
a  debt  or  interfere  with  his  administration.  He  may  be  ruled  to  pro- 
duce his  bank-book,  file  a  tableau  of  distribution,  &c.,  but  he  should 
not  be  suffered  to  be  harassed  by  suits  brought  by  individual  credi- 
tors, who  allege  or  fear  mismanagement  on  his  part 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

18  H.  503. 
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The  United  States,  Plaintiffs  in  Error,  v.  Thomas  Oibbbs  Morgan, 
Thomas  W.  Chinn,  Micajah  Courtney,  Josiah  Barker,  and  the 
Heirs  and  Legal  Representatives  of  John  Davenport,  deceased. 

11  H.  154. 

A  collector  of  the  customs  cannot  exempt  himself  from  a  charge  bj  showing  that  the  money 
received  by  him,  in  payment  of  duties,  was  conntorfeit.    That  was  at  his  risk. 

If  cnncclled  treasury  notes  are  stolen  from  him,  he  is  liable,  on  his  bond,  for  any  actual 
damage  sustained  by  the  government  from  their  loss,  though  he  used  due  diligence  in 
their  custody. 

Error  to  the  circuit  court  of  the  United  States  for  the  disiarict  of 
Louisiana.     The  case  is  stated  in  the  opinion  of  the  court 

Crittenden^  for  the  plaintiffs. 

No  counsel  contrd, 

[  *  158  ]      •  Woodbury,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  on  an  official  bond,  given  to  secure 
the  faithful  performance  of  duty  by  one  of  the  defendants,  .as  col- 
lector of  the  port  of  New  Orleans. 

His  appointment  took  place  in  June,  1841,  and  the  bond  was  dated 
in  December  of  the  same  year,  and  the  condition  was  averred  to  have 
been  broken  in  1843,  by  not  paying  over  large  sums  of  money  col- 
lected for  the  United  States,  and  by  not  making  seasonable  returns 
of  his  accounts. 

The  breaches  were  denied,  and  at  the  trial  it  would  seem  that  evi- 
dence was  given  in  relation  to  them,  and  the  jury  returned  a  verdict 
for  the  plaintiffs  for  $60,569.57. 

But  something  like  $100,000  more  appear  to  have  been  claimed, 
which  the  jury,  under  the  instructions  given  by  the  court,  disallowed, 
and  exceptions  were  thereupon  filed  to  these  instructions. 

The  object  and  character  of  the  exceptions  are  intelligible  by  means 
of  what  is  stated  by  the  judge  in  connection  with  them,  though  no 
preliminary  evidence  is  set  out,  on  which  the  points  of  law  arose. 

This  mode  of  drawing  up  a  bill  of  exceptions  is  defective,  as  the 
material  facts  or  proofs  on  which  the  instructions  rest  should  be  in- 
serted before  the  instructions,  in  order  that  we  may  see  if  the  points 
arise  on  which  they  are  given,  and  to  which  exception  is  taken.  Zel- 
ler's  Lessee  v,  Eckert  et  aL  4  How.  297,  298 ;  Vasse  v.  Smith,  6 
Cranch,  233,  234 ;  3  How.  555,  556. 

The  treasury  transcript  in  support  of  the  suit,  and  the  precise  breach, 
and  the  instructions  or  circulars  from  the  department,  as  to  the  mode 
of  cancelling  and  transmitting  the  notes  in  the  present  case,  should 
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appear,  so  far  as  material,  as  well  as  the  evidence  how  they  were  in  fact 
cancelled,  and  what  has  probably  become  of  them  since. 

•  But  considering  that  we  can,  by  way  of  inference  from  [  *  159  ] 
the  instructions  in  the  form  in  which  they  were  given,  ascer- 
tain the  substance  of  the  facts,  and  save  delay  in  sending  the  case 
back  for  a  fuller  and  more  technical  bill  before  deciding  the  points; 
of  law  presented,  we  have  concluded  to  state  our  opinion  now  en 
these  points. 

And  neither  party  can  complain  of  this,  when,  as  here,  neither  has 
objected  to  the  imperfect  form  of  this  bill,  and  when  the  questions  on 
which  the  judge  instructed  the  jury  are  apparent,  and  are  not  pre- 
tended to  have  been  abstruse  or  irrelevant,  but  related  to  the  gist  of 
the  matter  in  controversy.  Etting  v.  Bank  of  the  United  States,  11 
Wheaton,  69. 

The  material  facts,  from  what  is  developed  in  the  charge,  ^eem  to 
have  been,  that  the  coUector  received  near  $100,000  for  duties,  in  treas- 
ury notes,  and  cancelled  them ;  but  after  being  put  up  in  a  bundle  to  be 
sent  to  the  treasury  department,  through  the  post-oifice,  and  orders 
given  to  the  servant  accustomed  to  deliver  packages  there  to  deliver 
these,  the  bundle  was  stolen  or  lost. 

It  appeared  further,  that  two  of  these  notes,  for  (500  each,  were 
soon  after  altered  and  presented  to  the  collector  in  payment  of  other 
duties,  and  received  by  him  as  genuine. 

One  of  the  instructions  excepted  to  was,  that  if  these  last  two 
notes  were  taken  by  the  collector  without  his  knowledge  or  consent 
to  their  alteration,  and  if  they  appeared  to  be  genuine,  and  he  be- 
lieved them  to  be  so,  he  was  not  liable  for  their  amount  and  interest 

But  we  all  agree  in  opinion  that  this  instruction  was  erroneous.  A 
collector  is  bound  to  take  genuine  money  or  notes  rather  than  coun- 
terfeit ones,  or  the  government  would  be  exposed  to  infinite  frauds 
and  losses.  The  collector,  too,  need  not  thus  suffer  in  a  case  like  this, 
as  he  is  required  to  keep  a  register  of  all  treasury  notes  received,  and 
from  whom  taken ;  and  if  any  prove  to  be  counterfeit,  or  altered,  he 
has  a  remedy  in  his  own  name,  or  that  of  the  government,  for  the 
amount  on  the  person  who  paid  them  in. 

It  is  well  setded,  likewise,  that  an  attempted  payment  in  counter- 
feit money,  as  cash,  is  in  law  no  payment  Ellis  v.  Wild,  6  Mass. 
321 ;  Young  v.  Adams,  ibid.  182-186 ;  Jones  et  oL  v.  Ryder  et  aL  5 
Taunt  488;  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1,  27,  28 ;  2 
Johns.  455 ;  6  D.  &  E.  52.  And  as  the  collector  here  has  given  a 
discharge  for  the  duties  to  the  amount  of  these  notes,  and  has  ac- 
knowledged the  receipt  of  payment  for  the  duties  to  the  government, 
as  well  as  the  importer,  and  received  or  paid  over  nothing  for  them 

49* 
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which  he  was  authorized  to  receive,  he  must  stand  chargeable  for  that 

amount. 
[  •  160  ]  *  He  was  no  more  justified  in  taking  cancelled  treasury 
notes  for  duties  than  in  taking  waste  paper,  and  it  was  his 
particular  duty  to  see  that  they  had  not  been  cancelled  or  counterfeit- 
ed; and  in  the  schedule  of  the  treasury  notes,  which  he  was  obliged  to 
keep,  he  had  ample  means  of  detection.  Though  the  government 
might  still  possess  a  remedy  against  the  importer,  for  the  duties,  there 
having  yet  been  no  valid  payment  by  him,  yet  this  is  no  bar,  if  they 
choose  to  resort  to  their  remedy  on  the  bond  of  the  collector,  for  his 
official  negligence  and  vsnrong  in  taking  for  their  revenue  counterfeit 
or  cancelled  notes. 

The  other  instruction  presents  a  question  of  more  difficulty.  It 
was,  that  the  collector  was  not  liable  for  the  treasury  notes  which  he 
had  received  for  duties,  if  they  had  been  duly  cancelled,  after  received, 
and  were  put  up  and  ordered  to  be  delivered  at  the  post-office  for 
transmission  to  the  treasury  department,  though  they  were  lost  or 
purloined  (without  his  knowledge  or  consent)  before  placed  in  the 
charge  of  the  post-office. 

A  majority  of  us  think  that  this  instruction  also  was  erroneous. 
It  is  manifest  that,  if  the  notes,  though  cancelled  for  security  in  keep- 
ing them  till  transmitted,  were  still  to  be  regarded  for  any  purpose  as 
money,  the  collector  must  be  considered  as  liable  for  their  amount 
till  paid  to  the  department,  or  actually  delivered  at  the  post-office,  in 
conformity  with  the  orders  of  the  department  It  would  then  be  a 
liability  on  his  bond  to  pay  over  what  money  he  had  received,  as  that 
manifestly  had  not  here  been  done ;  or  it  would  be  a  liability  to  per- 
form his  duty  as  promised  in  his  oath  and  bond,  and  as  required  by 
law  and  treasury  instructions, —  to  transmit  or  pay  over  the  notes,  and 
which,  considering  them  as  money,  it  cannot  be  pretended  he  has 
done.  On  this  it  is  enough,  in  support  of  his  continued  responsi- 
bility, to  refer  to  the  United  States  v.  Prescott,  3  How.  578. 

But  were  these  notes,  when  lost,  still  money  ? 

It  is  true  that  originally  they  were  by  law  to  be  received  as  money. 
Act  of  12th  October,  1837,  6  Stats,  at  Large,  202,  §  6.  The  fact  that 
he  is  liable  for  the  interest  on  these  notes  after  received  and  cancelled^ 
and  until  they  reach  the  department,  appeems  to  favor  the  idea  that 
the  notes  were  still,  for  some  purposes  at  least,  to  be  treated  as  con- 
tinuing money  between  the  collector  and  the  department.  5  Stats 
at  Large,  203,  §  7. 

But  if  this  view  be  not  clearly  sustainable,  and  we  doubt  whether, 
under  all  the  circumstances,  after  cancelled,  they  can  be  regarded  as 
money,  or  money's  worth,  for  the  purpose  of  sustaining  this  actioi^ 
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yet  it  is  clear  that  they  still  possess  some  *  value  as  vouch-  [  *  161  ] 
ers,  and  as  evidence  for  the  treasury  department  that  they 
have  been  redeemed. 

It  is  still  clear,  also,  that,  though  cancelled,  the  treasury  department, 
unless  having  possession  of  them,  is  exposed  to  expense  and  loss  by 
their  being  altered,  and  the  cancellation  removed  or  extracted,  and 
their  getting  again  into  circulation,  as  two  did  here,  and  being  twice 
paid  by  the  government. 

For  that  reason,  these  notes,  though  cancelled,  are,  by  law  and 
treasury  orders,  to  be  transmitted  to  the  department,  and  when  re- 
ceived there  are  to  be  credited  to  the  collector  f  but  not  till  then,  as 
a  general  rule.  If  the  collector,  therefore,  fails  to  send  them  there  or 
to  do  all  which  is  proper  to  get  them  there,  by  having  them  put  into 
the  actual  possession  of  some  public  transmitting  agent  like  the  post- 
office,  he  fails  in  his  duty ;  and  it  is  not  enough  for  him  to  say,  in 
justification,  as  in  this  case,  and  as  the  court  below  upheld,  that 
he  gave  orders  to  the  accustomed  servant  to  put  them  in  the  post- 
office. 

That  servant  was  his  own  agent,  and  not  the  agent  of  the  treasury 
department.  He  allowed  the  notes  to  be  lost  or  stolen  before  reach- 
ing the  post-office.  His  employer  must  sufier  by  his  neglect  or  un- 
faithfulness rather  than  third  persons.  The  condition  of  the  bond  of 
the  collector  has,  therefore,  in  this  view,  never  been  fulfilled,  and 
primd  facie  he  is  technically  liable  for  its  penalty,  and  is  in  justice, 
as  well  as  law,  responsible  for  the  amount  of  the  injury  thus  caused 
by  himself  or  his  own  agent. 

The  rule  of  damage  would  l^e  the  amount  of  the  notes, —  unless  it 
appeared,  as  here,  that  they  had  been  cancelled,  and  unless  it  was 
shown  that  the  government  had  suffered,  or  was  likely  to  suffer, 
damage  less  than  their  amount.  How  much  is  the  real  damage, 
under  all  the  circumstances,  is  a  question  of  fact  for  the  jury,  and 
should  be  passed  on  by  them  at  another  trial. 

Only  that  amount  rather  than  the  whole  bond  need,  in  a  liberal 
view  of  the  law,  and  of  his  bond,  be  exacted ;  and  that  amount  neither 
he  nor  his  sureties  can  reasonably  object  to  paying,  when  he,  by  the 
neglect  of  himself  or  his  agent,  has  caused  all  the  injury  which  he  is 
in  the  end  required  to  reimburse.  And  if  any  equities  exist  to  relieve 
him  from  that,  none  of  which  are  seen  by  us,  it  must  be  done  by 
congress  and  not  the  courts  of  law. 

Any  thing  less  than  this, —  any  less  strict  rule,  in  the  public  admin- 
istration of  the  finances,  would  leave  every  thing  loose  or  unsettled, 
and  cause  infinite  embarrassments  in  the  accounting  offices,  and 
numerous  losses  to  the  government 
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The  argument  which  has  been  pressed  to  exonerate  him 
[  •  162  ]  •  even  from  this  extent  of  liability  rests  on  an  erroneous  im- 
pression that  he  was  acting  as  a  bailee,  and  under  the  re- 
sponsibilities of  only  the  ordinary  diligence  of  a  depositary  as  to  the 
cancelled  notes,  when  in  truth  he  was  acting  under  his  commission 
and  duties  by  law,  as  collector,  and  under  the  conditions  of  his  bond. 
The  collector  is  no  more  to  be  treated  as  a  bailee  in  this  case 
than  he  would  be  if  the  notes  were  still  considered  for  all  purposes 
as  money. 

He  did  not  receive  them  as  a  bailee,  but  as  a  collecting  officer.  He 
is  liable  for  them  on  Us  bond,  and  not  on  any  original  bailment  or 
lending. 

And  if  the  case  can  be  likened  to  any  species  of  bailment  in  for- 
warding them,  by  which  they  were  lost,  it  is  that  of  a  common  carrier 
to  transmit  them  to  the  treasury,  and  in  doing  which  he  is  not  ex- 
onerated by  ordinary  diligence,  but  must  answer  for  losses  by  larceny 
and  even  robbery.    2  Salk.  919 ;  8  Johns.  213 ;    Angell  on  Carriers, 

§§  1,  9. 

Finally,  we  decide  on  this  last  question  as  a  matter  of  law  this, 
and  this  only,  namely,  that  the  collector  is  liable  for  all  the  actual 
damages  sustained  by  his  not  returning  the  notes  as  required  by  law 
and  official  circulars  ;  or  for  not  putting  them  in  the  post-office  so  as 
to  be  returned.  5  Stats,  at  Large,  203.  But  how  much  this  damage 
was,  is  a  matter  of  proof  before  the  jury,  fixing  the  real  amount  likely 
to  happen  from  their  getting  into  circulation  again,  as  two  of  them 
did  here,  from  delay  and  inconvenience  in  obtaining  the  proper 
vouchers  to  settle  accounts,  from  the  want  of  evidence  at  the  depart- 
ment that  the  notes  had  been  redeemed,  or  from  any  other  direct 
consequence  of  the  breach  of  the  condition  of  his  bond,  and  of  his 
instructions  under  it 

Their  return  in  the  mode  prescribed  was  by  the  original  treasury- 
note  law  deemed  important  ^<to  promote  the  public  interests  and 
convenience,  and  secure  the  United  States  and  the  holders  of  said 
notes  against  fraud  and  losses."  Sec.  12th  of  the  act  of  1837,  be- 
fore cited.  The  neglect  to  do  this  is  a  manifest  and  injurious  breach 
of  his  bond. 

The  judgment  below,  then,  must,  for  both  of  these  instructions 
excepted  to,  be  reversed,  and  the  case  sent  back  for  another  trial,  in 
conformity  with  the  principles  we  have  laid  down. 

4  Wal.  182. 
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Ebich  Christian  Ludwig  Gruner,  Claimant  of  the  Schooner  Fairy, 
her  Tackle,  &c.,  Appellant,  v.  The  United  States. 

n  H.  168. 

Ko  Appeal  lies  from  a  decree  of  a  circuit  court  on  an  information  for  the  forfeiture  of  a  vessel 
which  has  been  sold,  bj  order  of  the  court,  for  the  sum  of  $850,  though  the  parties  agreed 
on  the  record  its  true  value  exceeded  $2,000;   for  the  money  in  the  registry  is  the  only 
matter  in  controversy. 

Appeai/  from  the  district  court  of  the  United  States  for  the  district 
of  Texas. 

Sherwood^  for  the  appellant 
Crittenden^  (attorney-general,)  contrd. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

The  schooner  Fairy  was  seized  by  the  collector  of  the  port  of  Gul- 
veston  for  a  violation  of  the  registry  acts  of  the  United  States,  and 
libelled  in  the  district  court  for  the  district  of  Texas. 

A  few  days  before  she  was  seized  by  the  collector,  she  had  been 
seized  by  the  sheriff  of  Galveston  county  upon  process  of  sequestra- 
tion issuing  from  a  state  court  at  the  instance  of  Gruner,  the  appel- 
lant He  appeared  in  the  admiralty  court,  and  denied  that  the  vessel 
was  liable  to  forfeiture  under  the  registry  acts ;  and  averred  that  he 
had  an  equitable  lien  upon  her  to  the  full  amount  of  her  value,  by 
reason  of  certain  transactions  with  a  man  by  the  name  of  Fruh, 
w^hich  are  set  out  at  large  in  his  answer ;  that  he  had  proceeded  to 
enforce  this  lien  in  the  proper  court  of  the  State  of  Texas,  and  had 
obtained  process  of  sequestration  against  The  Fairy,  which  had 
been  duly  served,  and  that  she  was  in  the  custody  of  the  sheriff  of 
Gralveston  county  upon  this  process  when  she  was  seized  by  the  col- 
lector ;  and  he  denied  that  the  district  court  had  jurisdiction  to  pro- 
ceed against  her  when  she  was  previously  in  custody  of  the  law  upon 
process  from  the  state  court 

While  the  suit  was  pending  in  the  district  court,  a  written  agree<r 
mentwas  filed  between  the  district  attorney  and  the  proctor 
•for  the  claimant,  by  which  it  was  stipulated,  that,  upon  the  [  *  164  ] 
attorney  for  the  United  States  procuring  an  order  from  the 
district  court  for  the  sale  of  the  vessel,  and  upon  a  similar  order 
being  obtained  from  the  state  court,  the  vessel  should  be  sold,  and 
the  proceeds  paid  into  the  registry  of  the  district  court  of  the  United 
States,  to  abide  the  ultimate  decision  of  the  suits  in  the  two  courts; 
the  rights  of  neither  party  to  be  prejudiced  by  the  sale.  The  sale 
was  accordingly  ordered ;  and  the  schooner  was  sold  by  the  marshal 
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for  $850,  and  the  proceeds  paid  into  the  registry.  And  upon  the 
final  hearing  of  the  case  the  court  condemned  The  Fairy  as  forfeited 
to  the  United  States,  and  disallowed  the  claim  of  Gruner  under  the 
sequestration  from  the  state  court 

There  is  an  agreement  in  the  record  signed  by  the  attorneys  of  the 
parties,  admitting  that  the  schooner  was  worth  over  $2,000. 

This  brief  statement  will  show  how  the  question  of  jurisdiction 
arises  in  this  court.  And  as  we  think  the  case  must  be  disposed  of 
upon  that  question,  it  is  unnecessary  to  state  more  particularly  the 
facts,  or  the  points  of  law  which  arose  on  the  trial,  and  which  are 
fully  discussed  in  the  printed  arguments  filed  in  the  case. 

The  vessel  has  been  sold  by  the  consent  of  the  parties,  and  the 
proceeds  of  sale  paid  into  the  registry.  This  sum  of  money  is  the 
only  matter  in  controversy  in  this  court ;  and  if  the  decree  of  the 
district  court  is  affirmed  or  reversed,  the  decision  would  do  nothing 
more  than  determine  the  right  to  this  money ;  and  the  sum  paid  into 
the  registry  is  far  below  the  amount  necessary  to  give  jurisdiction  to 
this  court. 

It  is  true  that  there  is  an  admission  by  the  parties,  as  we  have 
already  stated,  that  the  vessel  was  worth  more  than  (2,000.  And 
this  admission  would  be  evidence  of  the  value  where  nothing  to 
the  contrary  appeared  in  the  record.  But  the  consent  or  agreement 
of  parties  cannot  give  jurisdiction  to  this  court  Its  appellate  power 
is  regulated  and  limited  by  law.  And  as  it  appears  on  the  face  of 
the  record  that  the  sum  in  controversy  is  below  (2,000,  the  appeal 
must  be  dismissed  for  want  of  jurisdiction. 


James  D'Arcy,  Plaintiff  in  Error,  v.  Morris  Ketchum,  Thomas 
Rogers,  and  Edward  Bement,  Copartners,  trading  under  the 
Name  and  Firm  of  Ketchum,  Rogers,  and  Bement. 

11  H.  165. 

The  act  of  Maj  26, 1790,  (1  Stats,  at  Large,  122,)  does  not  apply  to  a  jadgmcnt  recovered 
against  a  non-resident  joint  debtor,  without  notice  to  him  ;  and  such  a  jadgmcnt  is  noi  ea- 
titled  to  any  faith  or  credit  out  of  the  State  in  which  it  was  rendered. 

The  case  is  stated  in  the  opinion  of  the  court. 

Coxe^  for  the  plaintiff. 

Ketchum^  contra. 

[  •  172  ]      •  Catron,  J.,  delivered  the  opinion  of  the  conrt. 

This  case  comes  here  on  writ  of  error  to  the  circuit  coun 
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for  the  district  of  Louiaiana;  the  proceeding  below  being  by  petition, 
according  to  the  practice  of  that  court. 

*  It  alleges  in  substance  that,  about  December,  1846,  [  *  173  ] 
George  H.  Gossip  and  James  D'Arcy  were  jointly  and  sev- 
erally indebted  to  Ketchum,  Rogers,  and  Bement,  who  recovered  a 
judgment  against  said  Gossip  and  D'Arcy  in  the  superior  court  of 
the  qjty  of  New  York,  for  01,418.81,  and  costs  of  suit,  with  interest 
on  the  principal  sum  after  the  rate  of  seven  per  cent.,  from  February 
1,  1840.  "Which  judgment,"  says  the  petition,  "was  duly  and 
legally  obtained,  and  was  and  is  valid  and  binding  upon  said  debtors 
in  the  State  of  New  York,  where  the  same  was  rendered." 

Among  others,  D'Arcy  took  the  following  peremptory  exception : 
"  The  defendant  excepts  that  the  judgment  sued  upon  is  not  one 
upon  which  suit  can  be  brought  against  the  defendant  in  this  court" 
The  exception  went  to  the  merits,  as  it  alleged  that  the  action  was 
not  well  founded,  and  was  properly  pleaded,  in  conformity  to  the 
330th  section  of  the  Code  of  Louisiana  Practice,  page  128. 

In  the  circuit  court,  this  exception  was  overruled,  obviously  on  the 
assumption  that  the  New  York  judgment  was  conclusive,  and  judg- 
ment was  rendered  against  the  defendant.  And  as  this  was  done  on 
an  inspection  of  the  record  merely,  as  if  ntd  tiel  record  had  been 
pleaded,  the  question  is,  whether  the  proceeding  in  New  York  bound 
D'Arcy. 

It  appears,  among  other  things,  that  Gossip  and  D'Arcy  were  part- 
ners in  trade,  doing  business  in  the  name  of  Gossip  and  Co.  They 
were  jointly  sued  with  two  others.  Process  was  served  on  Gtossip, 
bat  none  on  D'Arcy,  who  was  a  citizen  of  Louisiana,  and  resided 
there.  Gossip  pleaded  the  general  issue  and  gave  notice  of  set-off, 
but  at  the  trial  permitted  judgment  to  go  against  him  by  default,  on 
which  a  jury  assessed  damages.  On  this  verdict,  a  judgment  was 
rendered  jointly  against  both  Gossip  and  D'Arcy,  by  the  court  in 
New  York. 

This  proceeding  was  according  to  a  statute  of  that  State,  which 
provides  that,  "  where  joint  debtors  are  sued,  and  one  is  brought  into 
court  on  process,  he  shall  answer  the  plaintiff;  and  if  judgment  shall 
pass  for  plaintiff,  he  shall  have  judgment  and  execution,  not  only 
against  the  party  brought  into  court,  but  also  against  other  joint 
debtors  named  in  the  original  process,  in  the  same  manner  as  if  they 
had  all  been  taken  and  brought  into  court  by  virtue  of  such  process ; 
but  it  shall  not  be  lawful  to  issue  or  execute  any  such  execution 
against  the  body  or  against  the  sole  property  of  any  person  not 
brought  into  court" 

For  a  settled  construction  of  this  statute  in  the  State  of  New  York, 
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we  are  referred  to  the  following  cases :  Dando  v.  Tremper, 
[  •  174  ]  2  Johns.  87;  Bank  of  Columbia  v.  Newcomb,  *6  Johns.  98; 
Taylor  and  Twiss  v.  Pettybone,  16  Johns.  66 ;  and  Carman 
V.  Townsend,  6  Wend.  206. 

From  these  cases  it  appears  that,  in  the  New  York  coarts,  it  is 
held  ^'  that  such  judgment  is  valid,  and  binding  on  an  absent  defend- 
ant as  primd  fa4ne  evidence  of  a  debt,  reserving  to  him  the  rig^it  to 
enter  again  into  the  merits,  and  show  that  he  ought  not  to  have  been 
charged,"  should  he  be  sued  on  the  judgment;  and,  fdrthermore, 
that  the  original  conixact  is  merged  and  extinguished  by  the  judg- 
ment. 

It  follows  that,  as  D'Arcy's  defence  was  in  effect  a  demuirer  to  tiie 
record  evidence,  it  could  not  have  been  made  in  the  courts  of  New 
York. 

And  this  brings  up  the  question,  whether  the  New  York  statute, 
and  the  judgment  founded  on  it,  bound  a  citizen  of  Louisiana  not 
served  with  process ;  or,  in  other  words,  whether  the  judgment  had 
the  same  force  and  effect  in  Louisiana  that  it  had  in  New  York.  It 
is  a  question  of  great  stringency.  If  it  be  true  that  this  judgment 
has  force  and  effect  beyond  the  local  jurisdiction  where  it  was  ren- 
dered, joint  debtors  may  be  sued  in  any  numbers,  and  if  one  is  served 
with  process,  judgment  may  be  rendered  against  all;  by  which  means 
the  debt  will  be  established ;  and  as  it  must  happen,  in  numerous  in- 
stances, that  one  debtor  may  be  found  in  a  State  carrying  on  so  great 
a  portion  of  our  commerce  as  New  York  does,  this  mode  of  proceed- 
ing against  citizens  of  other  States  and  persons  residing  in  foreign 
countries,  may  have  operation  in  aU  parts  of  the  world,  and  especially 
in  the  United  States.  If  New  York  may  pass  such  laws,  and  render 
such  judgments,  so  may  every  other  State  bind  joint  debtors  who 
reside  elsewhere,  and  who  are  ignorant  of  the  proceeding.  That 
countries  foreign  to  our  own,  disregard  a  judgment  merely  against 
the  person,  where  he  has  not  been  served  with  process,  nor  had  a  day 
in  court,  is  the  familiar  rule ;  national  comity  is  never  thus  extended. 
The  proceeding  is  deemed  an  illegitimate  assumption  of  power,  and 
resisted  as  mere  abuse.  Nor  has  any  faith  and  credit,  or  force  and 
effect,  been  given  to  such  judgments  by  any  State  of  this  Union,  so 
far  as  we  know ;  the  state  courts  have  uniformly,  and  in  many  in- 
stances, held  them  to  be  void,  and  resisted  their  execution  by  a 
second  judgment  thereon ;  and,  in  so  holding,  they  have  altogether 
disregarded,  as  inapplicable,  the  constitution  and  laws  of  the  United 
States.  We  deem  it  to  be  free  from  controversy  that  these  adjudi- 
cations are  in  conformity  to  the  well-established  rules  of  international 
law,  regulating  governments  foreign  to  each  other;   and  this  raises 
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the  question,  whether  our  federal  constitution  and  the  act  of  congress) 
founded  on  it  have  altered  the  rule  ? 

*  The  constitution  declares  that  ^  fuU  faith  and  credit  [  *  175  ] 
shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  State.    And  the  congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
proceedings  shall  be  proved,  and  the  effect  thereof." 

By  the  act  of  May  26, 1790,  congress  prescribes,  first,  the  mode  in 
which  the  judicial  records  of  one  State  shall  be  proved  in  the  tribu- 
nals of  another;  to  wit,  that  they  shall  be  authenticated  by  a  certifi- 
cate of  the  clerk  under  the  seal  of  the  court,  with  a  certificate  of  the 
presiding  judge  that  the  clerk's  attestation  is  in  due  form.  Secondly, 
*^And  the  said  records  and  judicial  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them,  in  every 
court  within  the  United  States,  as  they  have,  by  law  or  usage,  in 
the  courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken." 

These  provisions  were  considered  by  this  court  in  the  case  of  Mills 
V.  Duryee,  7  Cranch,  483,  where  it  was  held  that  the  recited  sentence 
of  the  act  of  1790  did  declare  the  effect  of  a  state  judgment,  by 
enacting  that  it  should  have  such  faith  and  credit  in  every  other 
State  as  it  had  in  the  courts  of  the  State  from  whence  it  was  taken ; 
and  that  a  judgment,  where  the  defendant  had  been  served  with 
process,  concluded  such  defendant  &om  pleading  nil  debet  when  sued 
in  another  State  on  the  record,  and  consequendy  from  going  behind 
the  judgment  and  reexamining  the  original  cause  of  action ;  that  he 
was  concluded  by  the  record,  in  like  manner  as  he  stood  concluded 
in  the  State  where  the  judgment  was  rendered. 

This  decision  was  made  in  1813,  and  has  since  been  followed  as 
the  binding  and  proper  construction  of  the  act  of  1790,  in  cases 
where  process  has  been  served.  But,  as  was  then  predicted,  (and  as 
has  been  manifest  ever  since,)  great  embarrassment  must  ensue  if  the 
construction,  on  the  facts  of  that  particular  case,  is  applied  to  all 
others,  without  exception. 

In  construing  the  act  of  1790,  the  law  as  it  stood  when  the  act 
was  passed  must  enter  into  that  construction ;  so  that  the  existing 
defect  in  the  old  law  may  be  seen,  and  its  remedy  by  the  act  of  con- 
gress comprehended.  Now,  it  was  most  reasonable,  on  general  prin- 
ciples of  comity  and  justice,  that,  among  States  and  their  citizens 
united  as  ours  are,  judgments  rendered  in  one  should  bind  citizens 
of  other  States,  where  defendants  had  been  served -with  process,  or 
voluntarily  made  defence. 

As  these  judgments,  however,  were  only  primd  facte  evidence,  and 
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subject  to  be  inquired  into  by  plea  when  sued  on  in  another 
[  •  176  ]  State,  congress  saw  proper  to  remedy  the  evil,  and  to  •pro- 
vide that  such  inquiry  and  double  defence  should  not  be 
allowed.  To  this  extent,  it  is  declared  in  the  case  of  Mills  v.  Duryee, 
congress  has  gone  in  altering  the  old  rale.  Nothing  more  was  re- 
quired. 

On  the  other  hand,  the  international  law,  as  it  existed  among  the 
States  in  1790,  was,  that  a  judgment  rendered  in  one  State,  assuming 
to  bind  the  person  of  a  citizen  of  another,  was  void  within  the  foreign 
State,  when  the  defendant  had  not  been  served  with  process  or  vol- 
untarily made  defence,  because  neither  the  legislative  jurisdiction, 
nor  that  of  courts  of  justice,  had  binding  force. 

Subject  to  this  established  principle,  congress  also  legislated ;  and 
the  question  is,  whether  it  was  intended  to  overthrow  this  principle, 
and  to  declare  a  new  rule,  which  would  bind  the  citizens  of  one  State 
to  the  laws  of  another ;  as  must  be  the  case  if  the  laws  of  New  York 
bind  this  defendant  in  Louisiana.  There  was  no  evil  in  this  part  of 
the  existing  law,  and  no  remedy  called  for,  and  in  our  opinion,  con- 
gress did  not  intend  to  overthrow  the  old  rule  by  the  enactment  that 
such  faith  and  credit  should  be  given  to  records  of  judgments,  as 
they  had  in  the  State  where  made.  The  language  employed  is  not 
only  fairly  open  to  construction,  but  the  result  arrived  at  by  the  court 
below,  depends  on  construction ;  and  when  we  look  to  the  previous 
law,  and  the  evil  intended  to  be  remedied  by  the  framers  of  the  con- 
stitution and  by  congress,  we  cannot  bring  our  minds  to  doubt  that 
the  act  of  1790  does  not  operate  on,  or  give  additional  force  to,  the 
judgment  under  consideration ;  we  concur  with  the  various  decisions 
made  by  state  courts,  holding  that  congress  did  not  intend  to  em- 
brace judicial  records  of  this  description,  and  are  therefore  of  opinion 
that  the  defendant's  exception  was  valid,  and  that  the  judgment 
must  be  reversed ;  and  so  order. 

18  H.  404;  IB.  666 ;  5  Wal.  290;  6  Wal.  281. 


John  Hortsman,  Plaintiff  in  Error,  v,  John  Hensbaw,  William 
Ward,  and  Joseph  W.  Ward,  Merchants  and  Copartners,  doing 
Business  under  the  Firm  and  Style  of  Henshaw,  Ward,  and  Co., 
Defendants  in  Eiror. 

11  H.  177. 

If  the  drawer  of  a  bill  pats  it  in  circalation,  bearing  a  fbi^ged  indorsement  of  the  name  of  the 
payee,  and  the  drawee  accepts  and  pays  to  a  bond  fidt  holder  for  ralne,  he  cannot  recoTer 
back  the  money  paid ;  his  acceptance  is  a  oondnsive  acknowledgment  that  he  has  funds 
of  the  drawer,  and  against  him  he  can  charge  the  amoant  of  the  bill,  becanse  the  drawer 
is  estopped  to  deny  the  verity  of  the  indorsement. 
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Erbor  to  the  circuit  court  of  the  United  States  for  the  district  of 
Massachusetts.     The  case  is  stated  in  the  opinion  of  the  court 

Fletcher  Webster^  for  the  plaintiff. 

Edward  OurHs  and  WhUingj  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  182  ] 

The  material  facts  in  this  case  may  be  stated  in  a  few 
words. 

Fiske  and  Bradford,  a  mercantile  firm  in  Boston,  drew  their  bill  of 
exchange  upon  Hortsman  of  London,  payable  at  sixty  days'  sight  to 
the  order  of  Fiske  and  Bridge,  for  six  hundred  and  forty-two  pounds 
sterling.  The  drawers,  or  one  of  them,  placed  the  bill  in  the  hands 
of  a  broker,  with  the  names  of  the  payees  indorsed  upon  it,  to  be 
negotiated ;  and  it  was  sold  to  the  defendants  in  error  bond  fide  and 
for  full  value.  They  transmitted  it  to  their  correspondent 
in  London,  and,  upon  presentation,  *it  was  accepted  by  the  [  *  183  ] 
drawee,  and  duly  paid  at  maturity.  The  payees  and  indor- 
sees all  resided  in  Boston,  where  the  bill  was  drawn  and  negotiated. 

It  turned  out  that  the  indorsement  of  the  payees  was  forged, — by 
whom  does  not  appear ;  and  a  few  months  after  the  bill  was  paid, 
the  drawers  failed  and  became  insolvent  The  drawee,  having  dis- 
covered the  forgery,  brought  this  action  against  the  defendants  in 
error  to  recover  back  the  money  he  had  paid  them. 

The  precise  question  which  this  case  presents  does  not  appear  to 
have  arisen  in  the  English  courts ;  nor  iq  any  of  the  courts  of  this 
country  with  the  exception  of  a  single  case,  to  which  we  shall  here- 
after more  particularly  refer.  But  the  established  principles  of  com- 
mercial law  in  relation  to  biUs  of  exchange  leave  no  difficulty  in 
deciding  the  question. 

The  general  rule  undoubtedly  is,  that  the  drawee  by  accepting  the 
biU  admits  the  handwriting  of  the  drawer ;  but  not  of  the  indorsers. 
And  the  holder  is  bound  to  know  that  the  previous  indorsements, 
including  that  of  the  payee,  are  in  the  handwriting  of  the  parties 
whose  names  appear  upon  the  bill,  or  were  duly  authorized  by  them. 
And  if  it  should  appear  that  one  of  them  is  forged,  he  cannot  recover 
against  the  acceptor,  although  the  forged  name  was  on  the  bill  at  the 
time  of  the  acceptance.  And  if  he  has  received  the  money  from  the 
acceptor,  and  the  forgery  is  afterwards  discovered,  he  will  be  com- 
pelled to  repay  it 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement  cannot 
transfer  any  interest  in  the  bill,  and  the  holder  therefore  has  no  right 
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to  demand  the  money.  If  the  bill  is  dishonored  by  the  drawee,  the 
drawer  is  not  responsible.  And  if  the  drawee  pays  it  to  a  person  not 
authorized  to  receive  the  money,  he  cannot  claim  credit  for  it  in  his 
account  with  the  drawer. 

But  in  this  case  the  bill  was  put  in  circulation  by  the  drawers, 
with  the  names  of  the  payees  indorsed  upon  it.  And  by  doing  so 
they  must  be  understood  as  af&rming  that  the  indorsement  is  in  the 
handwriting  of  the  payees,  or  written  by  their  authority.  And  if  the 
drawee  had  dishonored  the  bill,  the  indorser  would  undoubtedly  have 
been  entitled  to  recover  from. the  drawer.  The  drawers  must  be 
equally  liable  to  the  acceptor  who  paid  the  bill.  For  having  admitted 
the  handwriting  of  the  payees,  and  precluded  themselves  from  dis- 
puting it,  the  bill  was  paid  by  the  acceptor  to  the  persons  authorized 
to  receive  the  money,  according  to  the  drawer's  own  order. 

Now  the  acceptor  of  a  bill  is  presumed  to  accept  upon  funds  of 
the  drawer  in  his  hands,  and  he  is  precluded  by  his  acceptance  from 
averring  the  contrary  in  a  suit  brought  against  him  by  the 
[  •  184  ]  •  holder.  The  rights  of  the  parties  are  therefore  to  be  deter- 
mined as  if  this  bill  was  paid  by  Hortsman  out  of  the  money 
of  Fiske  and  Bradford  in  his  hands.  And  as  Fiske  and  Bradford 
were  liable  to  the  defendants  in  error,  they  are  entitled  to  retain  the 
money  they  have  thus  received. 

We  take  the  rule  to  be  this.  Whenever  the  drawer  is  liable  to  the 
holder,  the  acceptor  is  entitled  to  a  credit  if  he  pays  the  money ;  and 
he  is  bound  to  pay  upon  his  acceptance,  when  the  payment  will 
entitle  him  to  a  credit  in  his  account  with  the  drawer.  And  if  he 
accepts  without  funds,  upon  the  credit  of  the  drawer,  he  must  look 
to  him  for  indemnity,  and  cannot  upon  that  ground  defend  him- 
self against  a  bond  fide  indorsee.  The  insolvency  of  the  drawer 
can  make  no  difference  in  the  rights  and  legal  liabilities  of  the  par- 
ties. 

The  English  cases  most  analogous  to  this  are  those  in  which  the 
names  of  the  drawers  or  payees  were  fictitious,  and  the  indorsement 
written  by  the  maker  of  the  biU.  And  in  such  cases  it  has  been  held 
that  the  acceptor  is  liable,  although,  as  the  payees  were  fictitious 
persons,  their  handwriting  of  course  could  not  be  proved  by  the 
holder.  10  Bam.  &  Ores.  478.  The  American  case  to  which  we 
referred  is  that  of  Meachim  v.  Fort,  3  Hill,  (S.  C.)  227.  The  same 
question  now  before  the  court  arose  in  that  case,  and  was  decided  in 
conformity  with  this  opinion. 

Another  question  was  raised  in  the  argument  upon  the  safficiency 
of  the  notice ;  and  it  was  insisted  by  the  counsel  for  the  defendants, 
that,  if  they  could  have  been  made  liable  to  this  action  by  the  plain- 
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tiff,  they  have  been  discbarged  by  his  laches  in  ascertaining  the  forgery 
and  giving  them  notice  of  it. 

But  it  is  not  necessary  to  examine  this  question,  as  the  point 
already  decided  decides  the  case. 

The  judgment  of  tiie  circuit  court  is  affirmed,  "with  costs. 


Williams  C.  Bbvins  and  Oliver  P.  Earle,  surviving  Partners  of 
the  Firm  of  Bevins,  Earlb,  and  Co.,  who  sue  for  the  Use  of  Oliver 
P.  EarlBi  Appellants,  t;.  William  B.  A.  Ramsey,  Robert  CiiAia- 
HEAD,  James  P.  N.  Craigheai),  Thomas  W.  Humes,  and  Jambs 
McMillan,  Administrator  of  Andrew  McMillan,  deceased 

11  H.  185. 

This  action  at  law  was  dismissed  because  brought  here  by  appeal 
instead  of  writ  of  error. 


Thomas  M.  League,  Plaintiff  in  Error,  v.  John  De  Young,  Surveyor 
for  the  District  of  Gkdveston,  and  Samuel  P.  Brown,  Deputy. 

11  H.  185. 

The  prohibition,  ia  the  constitatioo  of  the  United  States,  against  state  laws  which  impair  the 
obligation  of  contracts,  does  not  affect  laws  of  Texas,  passed  and  taking  complete  effect 
before  the  admission  of  that  country  as  a  State  into  the  Union. 

Error  to  the  supreme  court  of  Texas.  The  ease  is  stated  in  the 
opinion  of  the  court 

O.  F.  Johnson  and  Woodj  tat  the  plaintiff' 

Blarrisj  contra. 

*  Grier,  J.,  delivered  the  opinion  of  the  court  [  *  200  J 

A  brief  statement  of  the  history  of  this  case  will  be  neces- 
sary to  a  correct  apprehension  of  the  points  involved. 

By  the  colonization  laws  of  Mexico  in  force  in  the  State  of  Texas 
before  their  revolution,  every  married  man  who  became  a  settler  or 
colonist  was  entitled  to  a  square  league  of  land.  In  1835,  when 
Texas  declared  her  independence,  the  faith  of  the  republic  was 
pledged  that  all  who  would  perform  the  duties  of  citizens  should 
receive  the  benefit  of  this  law ;  accordingly,  in  the  constitution  of  the 
new  republic,  adopted  on  the  17th  of  March,  1836,  it  was  provided, 
that  all  white  persons  ^  residing  in  Texas  on  the  day  of  the  declara* 

60* 
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tion  of  independence  should  be  considered  citizens  of  the  republic, 
and  if  they  had  not  previously  received  land  under  the  colonization 
laws  should  be  entitled,  every  head  of  a  family,  to  one  league  and 
labor  of  land,"  &c. 

In  1837,  December    14,    an  act   of  the  congress  of  Texas  was 

passed^  establishing  a  land-office,  and  authorizing  the  ap- 

[  •  201  ]  pointment  •  of  certain  commissioners  with  power  to  grant 

certificates  of  claims  to  land  to  all   persons  who  should 

make  proof  that  they  were  entitled  to  them. 

Immense  numbers  of  these  certificates  were  soon  put  in  circular 
tion,  either  forged  or  firaudulently  obtained,  which,  if  confirmed  by 
surveys  and  patents,  would  soon  have  absorbed  all  the  vacant  land 
in  the  republic.  To  guard  against  such  impositions,  an  act  was 
passed  on  the  29th  of  January,  1840,  entitled  ''  An  act  to  detect 
fraudulent  certificates,"  by  which  a  new  board  of  commissioners  was 
appointed  ^^  to  inspect  the  board  of  land  commissioners  of  each 
county,  and  ascertain  by  satisfactory  testimony  what  certificates  were 
genuine  and  legal."  All  others  not  so  reported  were  forbidden  to  be 
surveyed  or  patented.  This  was  followed  on  the  4th  of  February, 
1841,  by  a  supplement,  in  which  persons  holding  certificates  not 
reported  genuine  and  legal  by  the  board  of  commissioners,  were  per- 
mitted to  enter  suit  against  the  government,  and  have  a  trial  by  jury 
to  establish  the  genuineness  and  validity  of  their  certificates ;  and  if 
found  valid,  and  so  certified  by  the  court,  the  claimant  should  be 
entitled  to  a  survey  and  patent 

'  In  1843,  a  statute  of  limitation  was  passed,  requiring  all  suits  to 
establish  certificates  and  claims  to  be  instituted  before  the  1st  day  of 
January,  1844. 

Thus  it  appears  that,  after  the  1st  of  January,  1844,  all  claimants 
of  these  head  rights  under  the  constitution  of  the  republic  and  its 
land  law  of  1837,  were  barred,  and  their  certificates  of  no  validity 
whatever,  unless  suit  has  been  brought  and  their  genuineness  estab- 
lished in  a  court  of  justice ;  and  this  continued  to  be  the  case,  till  the 
adoption  of  the  new  constitution,  previous  to  the  admission  of  Texas 
as  a  State  of  the  Union,  in  1845.^ 

The  eleventh  article  of  that  constitution  provided  as  follows:  — 

^  Sect  1.  All  certificates  for  head  right  claims,  issued  to  fictitions 
persons,  or  which  were  forged,  emd  all  locations  and  surveys  thereon, 
are,  and  the  same  were,  null  and  void  from  the  beginning. 

^  Sect  2.  The  district  courts  shall  be  opened  until  the  first  day  of 
July,  one  thousand  eight  hundred  and  forty-seven,  for  the  establisb* 

^  5  Stats,  at  Largo,  797. 
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ment  of  certificates  for  head  rights  not  recommended  by  the  commis* 
sioners  appointed  under  the  act  to  detect  fraudulent  land  certificates, 
and  to  provide  for  issuing  patents  to  legal  claimants ;  and  the  parties 
suing  shall  produce  the  like  proof,  and  be  subject  to  the  requisitions, 
which  were  necessary,  and  were  prescribed  by  law,  to  sustain  the 
original  applications  for  said  certificates ;  and  aU  certificates 
above  referred  *  to,  not  established  or  sued  upon  before  [  •  202  ] 
the  period  limited,  shall  be  barred,  and  the  said  certificates, 
and  all  locations  and  surveys  thereon,  shall  be  forever  null  and  void ; 
and  all  re-locations,  made  on  such  surveys,  shall  not  be  disturbed 
until  the  certificates  are  established  as  above  directed." 

This  is  a  succinct  history  of  the  legislation  complained  of  by  the 
plaintif£  He  instituted  this  action  in  the  district  court  of  the  State 
of  Texas  for  the  county  of  Galveston.  It  is  a  bill  or  petition  for  a 
numdamus  to  the  defendants,  (who  are  the  surveyor  and  the  deputy 
surveyor  of  the  district,)  commanding  them  to  make  a  survey  of  a 
certain  certificate  granted  on  the  20th  of  June,  1838,  by  the  land 
commissioners  of  the  county  of  3an  Augustine  to  Colin  T.  McRea, 
for  one  league  and  labor  of  land,  &c.  The  plaintiff  claimed  to  be  the 
assignee  of  this  certificate.  The  defendants  alleged  in  their  answer, 
that  they  were  forbidden  by  law  to  survey  this  certificate,  as  it  had 
not  been  returned  as  genuine  and  legal  by  the  commissioners  under 
fhe  act  of  the  29th  of  January,  1840,  nor  had  any  suit  been  brought 
to  establish  its  genuineness  before  the  first  day  of  July,  1847,  accord- 
ing to  the  provisions  of  the  constitution.  The  court  refused  to  grant 
the  mandamus ;  and  on  writ  of  error  to  the  supreme  court  of  Texas, 
their  judgment  wbs  affirmed. 

To  the  judgment  of  the  supreme  court  of  the  State  this  writ  of 
error  has  been  prosecuted,  under  the  25th  section  of  the  judiciary  act^ 

The  sum  of  the  argument  on  which  the  plaintiff  founds  his  claim 
to  our  interference  seems  to  be,  that  the  republic  of  Texas  was  under 
obligation  to  make  these  grants  of  land.  That  all  grants  made  by 
the  land  commissioners  under  the  act  of  1837,  were  in  their  nature 
judicial  decisions,  and  whether  fair  or  fraudulent,  their  validity  could 
never  after  be  inquired  into.  That  such  certificate  constituted  a 
perfect  right  to  the  quantity  of  land  awarded,  and  all  legislation  of 
the  republic  of  Texas,  appointing  new  tribunals  to  examine  their 
genuineness  and  legality,  or  to  limit  the  time  within  which  the  holder 
or  assignee  of  a  certificate  may  demand  a  survey  and  patent,  is  void 
because  it  impairs  the  obligation  of  contracts ;  and  the  11th  section 
of  the  constitution  of  the  State  of  Texas  is  void  for  the  same  reasoa 


1  1  Stats,  at  Large,  85. 
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If  it  were  necessary  for  this  court  to  consider  these  argomeatsi  it 
would  be  a  sufficient  answer  to  say :  — 

1.  That  the  certificates  are  not  in  the  nature  of  judicial  decisions 
resting  title  in  the  holders,  whether  forged  or  firaudulent. 

2.  If  they,  were  judicial  decisions,  a  State  may  grant  new  trials, 

and  make   new  tribunals   of  review  in  order  to   detect 
[  ^  203  ]  *  fraudulent  grants  or  reverse  fraudulent  judgments,  without 
impairing  the  obligation  of  any  contract. 

3.  Judgments  as  well  as  grants  obtained  by  fraud  or  collusion,  are 
void,  and  confer  no  vested  title ;  and  a  State  may  justly  require  those 
who  claim  that  their  grants  are  not  of  this  character  to  make  proof 
of  their  genuineness  in  some  proper  tribunal  before  they  can  be  enti- 
tled to  a  survey  or  patent  under  them,  and  may  limit  the  time  within 
which  suits  may  be  instituted.  The  United  States  have  pursued 
this  course  with  regard  to  French  and  Spanish  grants,  and  it  has 
never  been  alleged  that  they  thereby  impaired  their  contract  (coia« 
tained  in  the  treaty)  to  protect  valid  grants. 

4.  The  eleventh  article  of  the  constitution  of  the  State  of  Texas 
avoids  none  but  forged  and  fraudulent  certificates,  and  extends  the 
time  within  which  valid  ones  may  be  established  by  suits  against  the 
State,  and  therefore  annuls  no  vested  rights  and  impairs  the  obli- 
gation of  no  contract,  but,  on  the  contrary,  confers  a  right  which  had 
been  lost  and  forfeited  by  the  laches  of  the  party. 

5.  And  lastly,  if  the  congress  of  Texas  had  abolished  all  these 
certificates,  whether  fraudulent  or  genuine ;  or  if  the  people  of  Texas 
had  done  the  same  thing  by  their  constitution  adopted  before  their 
admission  as  a  State  of  the  Union,  their  right  to  do  so  could  not  be 
questioned  by  this  court,  under  any  power  conferred  upon  them  by 
the  twenty-fifth  section  of  the  judiciary  act. 

There  is  no  allegation  that  the  legislature  of  the  State  of  Texas 
has  passed  any  law  impairing  the  obligation  of  contracts,  or  affecting 
vested  titles  guaranteed  by  the  treaty  of  union,  since  that  State  has 
been  admited  as  one  of  the  States  of  this  Union.  The  constitution 
of  the  United  States  was  made  by,  and  for  the  protection  of,  the 
people  of  the  United  States.  The  restraints  imposed  by  that  instru- 
ment upon  the  legislative  powers  of  the  several  States  could  affect 
them  only  after  they  became  States  of  the  Union,  under  the  provis- 
ions of  the  constitution,  and  had  consented  to  be  bound  by  it.  It 
surely  needs  no  argument  to  show  that  the  validity  of  the  legislation 
of  a  foreign  state  cannot  be  tested  by  the  constitution  of  tiie  United 
States,  or  that  the  twenty-fifth  section  of  the  judiciary  act  confers  no 
power  on  this  court  to  annul  their  laws,  however  unjust  or  tyrannicaL 
How  far  the  people  of  the  State  of  Texas  are  bound  to  acknowledge 
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eontracts  or  titles  repudiated  by  the  late  republici  is  a  question  to  be 
decided  by  their  own  tribunals,  and  with  which  this  court  has  no 
right  to  interfere  under  any  power  granted  to  them  by  the  consti- 
tution and  acts  of  congress. 

*  The  judgment  of  the  supreme  court  of  Texas  isy  there-  [  *  204  ] 
fore,  affinned. 

U  H.  79. 


Jehibl  Brooksi  Plsdntifif  in  Error,  t'.  Samuel  Norris. 

11  H.  204. 

A  writ  of  error  is  not  brought,  nntil  filed  in  the  court  to  which  it  la  addressed,  aod  whose 
record  is  to  be  removed  by  it ;  and  therefore,  though  the  writ  is  tested  within  five  years,  if 
it  be  not  filed  in  the  court  which  rendered  the  judgment,  till  after  the  expiration  of  that 
period,  it  is  barred. 

The  bar  of  a  writ  of  error  bj  the  statute  of  limitations,  may  be  taken  advantage  of  in  this 
oonrt  on  motion. 

4  The  case  is  stated  in  the  opinion  of  the  court 
Bullardj  for  the  motion. 
Wdttcer^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  207  ] 

This  case  is  brought  here  by  writ  of  error  upon  a  judg- 
ment rendered  in  the  supreme  court  of  the  State  of  Louisianai  and  a 
motion  has  been  made  to  dismiss  the  writ 

It  appears  by  the  record  that  the  judgment  was  rendered  on  the 
25th  of  October,  1843.  The  writ  of  error  by  which  the  case  is 
brought  here  was  allowed  by  the  chief  justice  of  the  state  court,  upon 
the  petition  of  the  appellant,  on  the  19th  of  Octoberi  1848,  and  the 
bond  also  bears  date  on  that  day.  But  the  writ  of  error  was  not 
issued  until  the  4th  of  November  following.  It  was  issued  by  the 
derk  of  the  court  in  which  the  judgment  was  rendered,  and  on  the 
same  day,  as  appears  by  indorsement  upon  it,  filed  in  that  office  by 
the  counsel  for  the  plaintiff  in  error.  More  than  five  years  from  the 
day  of  the  judgment  had  therefore  elapsed  when  this  writ  of  error 
was  filed. 

The  act  of  1789,  c  20,  §  22  ^  provides  that  writs  of  error  shall 
not  be  brought  but  within  five  years  after  rendering  or  passing  the 
judgment  or  decree  complained  o£  The  vmt  of  error  is  not  brought, 
in  the  legal  meaning  of  the  term,  until  it  is  filed  in  the  court  which 
rendered  the  judgment  It  is  the  filing  of  the  writ  that  removes  the 
record  from  the  inferior  to  the  appellate  court,  and  the  period  of  Um- 

*  1  Stats,  at  Lai^,  84. 
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itation  prescribed  by  the  act  of  congress  must  be  calculated  acooid* 
ingly.  The  day  on  which  the  writ  may  have  been  issued  by  the 
clerk,  or  the  day  on  which  it  is  tested,  are  not  material  in  deciding' 
the  question. 

In  this  case,  therefore,  five  years  had  elapsed  before  the 
[  •  208  ]  •  writ  of  error  was  brought,  and  the  limitation  of  time  in 
the  act  of  congress  was  a  bar  to  the  writ.  According  to 
the  English  practice,  the  defendant  in  error  must  avail  himself  of  this 
defence  by  plea.  He  cannot  take  advantage  of  it  by  motion ;  nor 
can  the  court  judicially  take  notice  of  it,  as  the  limitation  of  time  is 
not  an  objection  to  the  jurisdiction  of  the  court.  It  is  a  defence 
which  the  defendant  in  error  may  or  may  not  rely  upon,  as  he  him- 
self thinks  proper.  But  according  to  the  established  practice  of  this 
court  he  need  not  plead  it,  but  may  take  advantage  of  it  by  motion. 
The  forms  of  proceeding  in  the  English  courts  of  error  have  never 
been  adopted  or  followed  in  this  court  And  either  party,  without 
any  formal  assignment  of  error  or  plea,  may  avail  himself  of  ai^ 
objection  which  appears  upon  the  record  itsel£  In  this  case  the  bar 
arising  from  the  lapse  of  time  is  apparent  on  the  record,  and  the 
defendant  may  take  advantage  of  it  by  motion  to  quash  or  to  dismiss 
the  writ 

As  this  objection  is  conclusive,  it  is  unnecessary  to  inquire  whether 
the  writ  of  error  was  allowed  or  issued  by  proper  authonty,  or  what 
previous  defects  may  be  cured  by  the  appearance  of  the  defendant  in 
error.  The  writ  roust  be  dismissed,  upon  the  ground  that  it  is  barred 
by  the  limitation  of  time  prescribed  by  the  act  of  congress. 

8  Wal.  688 ;  6  Wal.  866. 

John  A.  Warner,  a  Citizen  of  the  State  of  Pennsylvania ;  John  A* 
Warner  and  Company,  Citizens  of  the  same  State ;  and  William 
Heald,  Jacob  Heald,  residing  out  of  the  Jurisdiction  of  the  Circuit 
Court  of  Pennsylvania,  Samuel  Woodward,  and  A.  J.  Buckner, 
Citizens  of  the  same  State,  trading  under  the  Firm  of  Heald, 
Woodward,  and  Company,  Appellants,  v.  Thomas  P.  Martin,  a 
Citizen  of  the  State  of  Virginia,  who  survived  Spencer  Franklin, 
also  a  Citizen  of  the  State  of  Virginia,  lately  trading  under  the 
Firm  of  Martin  and  Franklin. 

11  H.  209. 

A  factor  has  not  power  to  transfer  the  title  of  his  principal  to  goods  consigned  to  him  for 
sale,  in  payment  of  a  precedent  debt  dne  from  himself;  and  a  creditor  who  receires  tfie 
goods  under  snch  an  arrangement,  as  well  as  his  vendee,  though  acting  in  good  faith,  and 
in  ignorance  of  the  fact  that  the  goods  did  not  belong  to  the  factor,  acquires  no  title,  as 
against  the  principal. 

A  factor  who  leaves  the  country,  cannot  delcjorate  to  his  clerk  the  power  to  sell  goods  of  his 
principal,  no  usage  of  the  trade  to  that  effect  being  shown. 
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Appeal  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  in  a  suit  in  equity.  The  nature  of  the  casCi 
and  the  material  facts,  appear  in  the  opinion  of  the  court. 

Fallon^  for  the  appellants* 

Whartonj  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  220  | 

We  state  such  circumstances  in  this  case  as  may  be 
necessary  for  the  application  of  our  opinion  to  other  cases  of  a  like 

kind. 

«  

Martin  and  Franklin  were  manufacturers  of  tobacco  in  Richmondi 
Virginia.  They  were  in  the  habit  of  shipping  the  article  to  Charles 
Esenwein  in  New  York,  as  their  agent  and  factor.  In  April,  1841, 
they  made  the  first  shipment  upon  a  new  account  to  Esenwein,  and 
at  intervals  during  the  summer  made  other  consignments  to  him. 
It  was  their  practice  to  draw  upon  Esenwein,  payable  in  four  months, 
for  an  estimated  portion  of  the  proceeds  of  sale;  among  other  drafts 
were  the  foUowing:  — 

1841,  May  27,  at  four  months,  due  Sept  30,  for  $800. 

«      June  12,          «          "  «     Oct    15,    «      700. 

«      July  3,           «          «  "    Nov.  6,      «      300. 

«      July  29,         «          "  «    Dec  2,     «      850. 

These  drafts  were  not  paid  by  Esenwein.  The  consignments  dur- 
ing the  period  when  the  drafts  were  drawn  were  162  half,  and  160 
whole  boxes  of  tobacco.  Esenwein's  entry  of  the  consignment  is : 
^  Statement  of  tobacco  received  by  Charles  Esenwein  and  Co*  from 
Messrs.  Martin  and  Franklin  of  Richmond,  Virginia,  to  sell  for  their 
account" 

The  business  relation  between  them  in  this  transaction  was  that 
of  principal  and  &ctor,  unaffected  by  any  particular  instructions  from 
the  principals,  or  by  any  right  or  power  acquired  by  the  factor,  beyond 
his  general  commission  to  sell  the  tobacco,  according  to  the  asages 
of  trade  in  the  place  to  which  it  had  been  sent  for  sale. 

In  August,  1841)  Esenwein  became  embarrassed  and  sailed  for 
Europe.  He  left  his  business  under  the  management  of  his 
clerk,  Engelbert  Caprano*  On  the  3d  of  September,  *Esen-  [  *221  ] 
wein  failed.  Among  his  creditors  was  John  A.  Warner  of 
Philadelphia.  A  short  time  before  the  failure,  Mr.  Warner,  between 
whom  and  Esenwein  there  had  been  much  previous  dealing,  went  to 
New  York.     He  then  obtained  from  Caprano,  the  clerk,  from  the 
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store  of  Esenwein,  a  quantity  of  tobacco,  cigars,  and  other  mercban* 
dise.  The  proof  in  the  case  is,  that  the  tobacco  was  a  part  of  the 
consignments  which  had  been  made  within  the  dates  before  men-  ^ 
tioned  by  Martin  and  Franklin  to  Esenwein.  Warner  says,  in  his 
answer  to  the  bill  of  the  complainant,  that  the  same  was  purchased 
by  him  for  a  full  consideration  and  price,  in  like  manner  as  he  had 
frequently  purchased  from  Esenwein ;  and  that  he  did  not  know  that 
the  tobacco  belonged  to  Martin  and  Franklin.  But  he  admits,  **  the 
insolvency  of  Esenwein  was  believed.''  In  his  amended  answer  he 
says,  he  purchased  the  tobacco  bond  fide^  in  manner  as  had  been  be- 
fore stated  by  him.  That  it  was  paid  for  after  the  purchase,  by  his 
paying  and  adjusting  $30,000  of  his  own  notes,  which  he  had  loaned 
to  Esenwein,  by  his  paying  and  redeeming  them.  Subsequently,  in 
three  days  after  Esenwein's  failure,  Heald,  Woodward,  and  Co.  of 
Philadelphia,  bought  from  Warner  258  boxes  of  tobacco,  known  as 
Martin's  tobacco.  The  proof  in  the  case  is,  that  it  was  a  part  of 
that  which  Warner  had  obtained  from  Esenwein's  clerk,  which  had 
been  consigned  to  Esenwein  by  Martin  and  Franklin,  as  already 
stated.  They  aver,  and  there  is  no  reason  or  cause  to  doubt  it,  that 
they  purchased  from  Warner  fairly,  and  for  full  value ;  that  they  had 
no  knowledge  whatever  at  the  time,  that  the  tobacco  or  any  part  of 
it  belonged  to  the  complainants ;  nor  had  they  any  reason  to  believe 
or  know  it.  Their  contract,  however,  with  Warner,  was  rescinded 
in  part  They  received  from  him  only  124  boxes,  instead  of  the  258 
which  had  been  sold  to  them. 

From  some  otiier  dealing  between  Heald,  Woodward,  and  Co.  and 
Martin  and  Franklin,  the  latter  have  drawn  an  inference  of  an 
agency  of  the  former  for  them  in  this  transaction.  We  think  there 
was  no  such  agency.  At  the  same  time  we  will  say,  that  there  was 
an  unbecoming  and  apprehensive  reserve  in  their  reply  to  the  letter 
of  Martin  and  Franklin,  making  inquiries  concerning  their  tobacco, 
which  Warner  had  received  from  the  clerk  of  Esenwein,  a  part  of 
which  Heald,  Woodward,  and  Co.  had  bought  from  Warner  and 
was  then  in  their  possession.  It  was,  however,  not  a  concealment, 
from  which  it  can  be  inferred  that  Heald,  Woodward,  and  Co.  meant 
to  commit  either  a  legal  or  moral  fraud  upon  their  correspondent.  It 
appears  that  they  had  nothing  to  do  with  the  transfer  of  the 
[  ^222  ]  •tobacco  to  Warner,  nor  any  other  than  a  fair  connection 
with  him  in  the  sale  of  it  by  Warner  to  them. 

From  this  statement,  we  have  no  doubt  of  the  law  of  the  case.  It 
may  be  applied,  too,  without  any  imputation  upon  the  integrity  of 
either  of  the  parties  concerned.  The  defendants  have  misapprehended 
the  principles  which  govern  the  rights  of  themselves  and  the  plain' 


DECEMBER  TERM,   1850.  6Ul 

Warner  v,  Martin.    II  H. 

tiff;  bat  there  is  nothing  in  their  proceedings  which  impairs  mercantile 
character.  They  have  been  much  mistaken,  without  meaning  pre- 
meditated  unfairness.  If  some  temper  had  not  been  thrown  into  the 
case  at  first,  there  probably  would  not  have  been  any  charge  of 
fraudulent  intention.  No  one  will  be  surprised  from  the  proceedings 
in  the  cause,  and  the  argument  made  upon  it  in  this  courts  that  its 
merits  were  lost  sight  of^  in  the  effort  made  on  the  one  side  to  estab- 
lish fraud,  and  on  the  other  to  resist  it. 

The  exact  questions  raised  by  the  record  are,  whether  or  not  the 
transfer  of  the  tobacco  to  Warner  divested  the  plaintiff's  ownership 
of  it ;  and  whether  or  not  Warner's  sale  of  a  part  of  it  to  Heald, 
Woodward,  and  Co.,  for  a  full  consideration,  without  any  knowledge 
upon  their  part  of  the  plaintiff^s  interest  when  they  bought  from 
Warner,  gave  to  fhem  a  property  in  it. 

Warner's  account  of  dealings  with  Esenwein  we  believe  to  be  true. 
In  his  answer,  however,  he  puts  his  right  to  retain  the  tobacco  upon 
a  footing  not  applicable  to  it.  He  says  he  bought  without  knowing 
that  Martin  and  Franklin  had  any  interest  in  the  tobacco,  and  that 
be  believed  Esenwein  was  the  owner.  His  inference  practically  was, 
that  he  might  therefore  set  off  against  the  price  his  liability  for  the 
notes  which  he  had  lent  to  Esenwein  as  a  debt  due  by  Esenwein  to 
him.  This  can  only  be  done  upon  the  principle  that,  where  two  per- 
sons equally  innocent  are  prejudiced  by  the  deceit  of  a  third,  the 
person  who  has  put  trust  and  confidence  in  the  deceiver,  should  be 
the  loser.  He  discloses  in  his  answer  his  knowledge  of  a  fact  which 
takes  him  out  of  any  such  relation  to  the  plaintiff.  It  is  his  knowledge, 
at  the  time  of  the  delivery  of  the  tobacco  to  him,  of  the  failure  of 
Esenwein. 

In  all  of  those  cases  in  which  it  has  been  ruled  that  the  buyer  who^ 
at  the  time  of  the  sale,  knows  nothing  of  the  relation  between  the 
factor  with  whom  he  deals,  and  the  principal  by  whom  that  factor 
has  been  employed,  is  protected  by  the  law,  in  case  of  a  misadven- 
ture occurring  by  the  default  of  the  factor,  it  is  admitted  that  the  risk 
which  a  principal  runs,  through  the  inadvertence  or  misconduct  of 
his  agent,  may  be  avoided,  by  the  purchaser  having  notice,  at  any 
time  before  the  completion  of  the  purchase  or  the  delivery  of 
the  goods,  of  the  *  agent's  commission.  Peake,  177.  Among  [  *  223  ] 
the  instances  which  the  law  terms  notice  enough  for  such  a 
purpose,  is  the  insolvency  of  the  factor  known  to  the  buyer.  Eastcott 
V.  Milward,  7  Term  Rep.  361,  note ;  ibid.  366.  Warner  says  in  bis 
answer,  that,  at  the  time  he  made  his  purchase,  *'  the  insolvency  of 
Esenwein  was  believed."  Those  are  his  words,  and  according  to  all 
that  dass  of  cases  asserting  the  principle  under  which  his  answer 

VOL.  XVIII.  61 


602         SUPREME    COURT  OF  THE  UNITED   STATES. 


Warner  v.  Martin.    1 1  H. 


puts  him,  such  knowledge  was  sufficient  to  entitie  the  plaintiff  to 
avoid  the  sale. 

Again,  a  transfer  to  him,  by  way  of  sale,  by  the  clerk  of  Esenwein^ 
of  property  trusted  to  the  latter  as  a  factor,  could  not  pass  the  title 
or  right  in  it  from  the  real  owner. 

It  made  no  difference,  that  Caprano  had  been  left  to  transact  Bsen* 
wein's  business  whilst  he  was  in  Europe.  A  factor  cannot  delegate 
his  trust  to  his  clerk.  The  law  upon  this  point  is  well  settled*  It 
has  been  repeatedly  ruled.  The  first  example  in  the  first  paragraph  of 
Paley  on  Agency,  upon  the  ^'  execution  of  authority,"  is,  if  an  agent 
be  appointed  to  sell,  he  cannot  depute  the  power  to  a  clerk  or  under 
agent,  notwithstanding  any  usage  of  trade,  unless  by  express  assent 
of  the  principal. 

The  utmost  relaxation  of  the  rule,  Potestas  delegata  non  potest 
delegaH^  in  respect  to  mercantile  persons,  is,  that  a  consignee  or 
agent  for  the  sale  of  merchandise  may  employ  a  broker  for  the  pur- 
pose, when  such  is  the  usual  course  of  business.  Trueman  v.  Loder, 
11  Adolph.  &  Ell.  489.  Or  where  the  usual  course  of  the  manage* 
ment  of  the  principal's  concerns  in  the  employment  of  a  sub-agent 
has  been  pursued  for  a  length  of  time,  and  been  recognized  by  the 
owners  of  property,  they  will  be  taken  to  have  adopted  the  acts  of 
the  sub-agent  as  the  acts  of  the  agent  himself.  Blore  v.  Suttoni 
3  Meriv.  237 ;  Combes's  case,  9  Co.  75-77 ;  Roll.  Abr.  330 ;  PalliBer 
V.  Ord,  Bunb.  166.  Lord  Eldon,  in  Coles  v.  Trecothick,  9  Yes.  Jr., 
236,  reprobates  the  notion,  that  if  an  auctioneer  is  authorized  to  sell, 
all  his  clerks  are,  during  his  absence,  in  consequence  of  any  such 
usage  in  that  business.  It  was  ruled  by  the  master  of  the  rolls  in 
Blore  V.  Sutton,  3  Meriv.  237,  that  an  agreement  for  a  lease,  evi- 
denced only  by  a  memorandum  in  writing,  entered  in  the  book  of  an 
authorized  agent,  signed  by  his  clerk  and  not  by  the  agent  himself, 
was  not  a  sufficient  agreement  in  writing,  it  not  being  signed  by  an 
agent  properly  authorized,  notwithstanding  the  entry  was  shown  in 
evidence  to  have  been  approved  by,  and  that  it  was  made  under  the 
immediate  direction  of  the  authorized  agent,  and  in  the  usual  course 
of  the  business  of  his  office.  A  factor  cannot  delegate  his  employ- 
ment to  another,  so  as  to  raise  a  privity  between  that  other  and  his 
principal.  Solly  r.  Rathbone,  2  Maule  &  Selw.  299 ;  Cock- 
[  *  224  ]  ran  v.  *  Irlam,  ibid.  301.  The  reason  of  the  rule  in  all  these 
mercantile  agencies  is,  that  it  is  a  trust  and  confidence 
reposed  in  the  ability  and  integrity  of  the  person  authorized.  An 
agent  ordinarily,  and  without  express  authority,  or  a  fair  presumption 
of  one,  growing  out  of  the  particular  transaction  or  the  usage  of 
trade,  has  not  the  power  to  employ  a  sub-agent  to  do  the  business, 
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without  the  knowledge  or  consent  of  his  principaL  The  agency  is  a 
personal  trust  for  a  ministerial  purpose,  and  cannot  be  delegated ;  for 
the  principal  employs  the  agent  from'  the  opinion  he  has  of  his  per- 
sonal skill  and  integrity,  and  the  latter  has  no  right  to  torn  his  prin- 
cipal over  to  another,  of  whom  he  knows  nothing.  2  Kenf  s  Comm. 
633.  No  usage  of  trade  anywhere  permits  a  factor  to  delegate  to  his 
derk  the  commission  trusted  to  himself.  In  this  case,  there  was  a 
transfer  of  the  plaintiffs'  property  to  Warner,  by  a  derk  of  their  fac- 
tor. He  knew  when  it  was  done  that  he  was  giving  their  property 
to  a  creditor  of  his  employer  in  payment  of  his  debt ;  and  both  him- 
self and  the  purchaser  knew  that  Esenwein  was  in  failing  circum- 
stances, or,  as  Warner  expresses  it,  ^'tiiat  his  insolvency  was  believed." 
It  must  be.  admitted  that  such  a  transfer  passed  no  property  in  the 
thing  transferred,  and  that  it  may  be  reclaimed  by  the  owner,  as  weU 
from  any  person  to  whom  it  has  been  sold  by  the  first  buyer  as  from 
himself.  It  is  the  case  of  property  tortiously  taken  from  the  owner 
or  his  agent,  without  any  fault  of  the  owner,  and  as  such  cannot  take 
away  his  right  to  it. 

On  either  of  the  grounds  already  mentioned,  the  plaintiff  would  be 
entitled  to  recover  from  the  defendants  in  this  case.  But  there  is  a 
third,  which  shall  be  stated  in  connection  with  other  points  respect- 
ing principals  and  factors,  which  it  will  not  be  out  of  place  to  notice. 
A  factor  or  agent  who  has  power  to  sell  the  produce  of  his  principal, 
has  no  power  to  affect  the  property  by  tortiously  pledging  it  as  a 
security  or  satisfaction  for  a  debt  of  his  own,  and  it  is  of  no  conse- 
quence that  the  pledgee  is  ignorant  of  the  factor's  not  being  the  owner. 
Paterson  v*  Tash,  Str.  1178;  Maanss  v.  Henderson,  1  East,  337; 
Newsom  v.  Thornton,  6  East,  17;  2  Smith,  207;  McCombie  v. 
Davies,  6  East,  538 ;  7  East,  5 ;  Daubigny  v.  Duval,  5  T.  R.  604 ; 
1  Maule  &  Selw.  140,  147 ;  2  Stark.  539 ;  Guicha^d  v.  Morgan,  4 
Moore,  36 ;  2  Brod.  &  Bing.  639 ;  2  Ves,  Jr.  213.  When  goods  are 
BO  pledged  or  disposed  of,  the  piincipal  may  recover  them  back  by 
an  action  of  trover  against  the  pawnee,  without  tendering  to  the  fac- 
tor what  may  be  due  to  him,  and  without  any  tender  to  the  pawnee 
of  the  sum  for  which  the  goods  were  pledged,  Daubigny  v.  Duval, 
5  T.  R.  604 ;  or  without  any  demand  of  such  goods,  6  East, 
538;  12  Mod.  514;  *and  it  is  no  excuse  that  the  pawnee  [  *225  ] 
was  wholly  ignorant  that  he  who  held  the  goods  held  them 
as  a  mere  agent  or  factor,  Martini  v.  Coles,  1  Maule  &  Selw.  140, 
unless,  indeed,  where  the  principal  has  held  forth  the  agent  as  the 
principal,  6  Maule  &  Selw.  147.  But  a  factor,  who  has  a  lien  on  the 
goods  of  his  principal,  may  deliver  them  over  to  a  third  person,  as  a 
security  to  the  extent  of  his  lien,  and  may  appoint  such  person  to 
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keep  possession  of  the  goods  for  him.  In  that  case,  the  principal 
must  tender  the  amount  of  the  lien  due  to  the  factor^  before  he  can 
be  entitled  to  recover  back  the  goods  so  pledged.  Hartop  v.  Hoare, 
Str.  1187;  Daubigny  v.  Duval,  6  T.  R.  604;  6  East,  638;  7  East,  5; 
3  Chitty's  Com.  Law,  193.  So  a  sale  upon  credit,  instead  of  being 
for  ready  money,  under  a  general  authority  to  sell,  and  in  a  trade 
where  the  usage  is  to  sell  for  ready  money  only,  creates  no  contract 
betweSen  the  owner  and  the  buyer,  and  the  thing  sold  may  be  recov* 
ered  in  an  action  of  trover.  Paley,  Principal  and  Agent,  109 ;  13 
Mod.  514.  Under  any  of  these  irregular  transfers,  courts  of  equity 
(as  is  now  being  done  in  this  case)  will  compel  the  hoMer  to  give  an 
account  of  the  property  he  holds. 

But  it  was  said,  though  a  factor  may  not  pledge  the  merchandise 
of  his  principal  as  a  security  for  his  debt,  he  may  sell  to  his  creditor 
in  payment  of  an  antecedent  debt.  No  case  can  be  found  affirming 
such  a  doctrine.  It  is  a  misconception,  arising  from  the  misapplica* 
tion  of  coirect  principles  to  a  case  not  belonging  to  any  one  of  thenL 
The  power  of  the  factor  to  make  such  a  sale,  and  the  right  of  the 
creditor  to  retain  the  property,  has  been  erroneously  put  upon  its  be- 
ing the  usual  course  of  business  between  factors  to  make  a  set-off 
of  balances  as  they  may  exist  in  favor  of  one  or  the  other  of  them 
against  the  price  of  subsequent  purchases  in  their  dealings.  The 
difference  between  such  a  practice  and  a  sale  for  an  antecedent  debt 
must  be  obvious  to  every  one  when  it  is  stated.  In  the  one,  the 
mutual  dealing  between  mercantile  persons  who  buy  and  sell  on 
their  own  account,  and  who  also  sell  upon  commission  for  oth^s,  is 
according  to  the  well-known  usage  of  trade.  Its  convenience  requires 
that  such  a  practice  shall  be  permitted.  But  it  must  be  remembered 
it  is  an  allowance  for  the  convenience  of  trade,  and  for  a  readier  set- 
tlement of  accounts  between  factors  for  their  purchases  from  each 
other  in  that  character.  It  does  not,  however,  in  any  instance,  bind 
a  principal  in  the  transfer  of  merchandise,  if  there  has  been  a  depart 
ture  from  the  usages  of  trade,  or  a  violation  of  any  principle  regulat- 
ing the  obligations  and  rights  of  principal  and  factor. 

Again,  it  has  been  supposed  that  the  right  of  a  factor  to  sell  the 

merchandise  of  his  principal  to  his  own  creditor,  in  payment 
[  *226  ]   *of  an  antecedent  debt,  finds  its  sanction  in  the  fact  of  the 

creditor's  belief  that  his  debtor  is  the  ovnier  of  the  merchan- 
dise, and  his  ignorance  that  it  belongs  to  another;  and  if  in  the  last 
he  has  been  deceived,  that  the  person  by  whom  the  delinquent  factor 
has  been  trusted  shall  be  the  loser.  The  principle  does  not  cover  the 
case.  When  a  contract  is  proposed  between  factors,  or  between  a 
factor  and  any  other  creditor,  to  pass  property  for  an  antecedent  debt, 
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it  is  not  a  sale  in  the  legal  sense  of  that  word  or  in  any  sense  in 
which  it  is  nsed  in  reference  to  the  commission  which  a  factor  has  to 
sell.  Williamson  t;.  Beiry,  8  How.  495.  It  is  not  according  to  the 
usage  of  trade.  It  is  a  naked  transfer  of  property  in  payment  of  a 
debt.  Money,  it  is  true,  is  the  consideration  of  such  a  transfer,  but 
no  money  passes  between  the  contracting  parties.  The  creditor  pays 
none,  and  when  the  debtor  has  given  to  him  the  property  of  another 
in  release  of  his  obligation,  their  relation  has  only  been  chaijged  by 
his  violation  of  an  agency  which  society  in  its  business  relations  can- 
not do  without,  which  every  man  has  a  right  to  use,  and  which  every 
person  undertaking  it  promises  to  discharge  with  unbroken  fidelity* 
When  such  a  transfer  of  property  is  made  by  a  factor  for  his  debt,  it 
is  a  departure  from  the  usage  of  trade,  known  as  well  by  the  creditor 
as  it  is  by  the  factor.  It  is  more ;  it  is  the  violation  of  all  that  a  fac- 
tor contracts  to  do  with  the  property  of  his  piincipaL  It  has  been 
given  to  him  to  selL  He  may  sell  for  cash,  or  he  may  do  so  upon  credit, 
as  may  be  the  usage  of  trade.  A  transfer  for  an  antecedent  debt,  is 
not  doing  one  thing  or  the  other.  Both  creditor  and  debtor  know  it 
to  be  neither.  That  their  dealing  for  such  a  purpose  will  be  a  trans- 
action out  of  the  usage  of  the  business  of  a  factor.  It  does  not  mat- 
ter that  the  creditor  may  not  know,  when  he  takes  the  property,  that 
the  factor's  principal  owns  it ;  that  he  believed  it  to  be  the  factor's  in 
good  faith.  His  dealing  with  his  debtor  is  cm  attempt  between  them 
to  have  the  latter's  debt  paid  by  the  accord  and  satisfaction  of  the 
common  law.  That  is,  when,  instead  of  a  sale  for  a  price,  a  thing  is 
given  by  the  debtor  to  the  creditor  in  payment,  in  which  we  all  know 
that,  if  the  thing  given  is  the  property  of  another,  there  vrill  be  no 
satisfaction.  It  is  the  datum  en  payement  of  the  civil  law  as  it  pre- 
vails in  Louisiana,  which  is,  when  a  debtor  gives,  and  the  creditor 
receives,  instead  of  money,  a  movable  or  immovable  thing  in  satis* 
faction  of  the  debt. 

Courts  of  law  and  courts  of  equity,  in  a  proper  case  before  either, 
will  look  at  such  a  transaction  as  one  in  which  both  principal  and 
creditor  have  been  deceived  by  the  factor,  so  far  as  the  deceit  is  con- 
cerned ;  but  it  will  also  be  remembered  in  favor  of  the  prin- 
cipal, that  the  creditor  has  acquired  the  principal's  *  property  [  *  227  ] 
from  his  factor,  vdth  the  creditor's  knowledge,  out  of  the 
usual  course  of  trade,  and  will  reinstate  him  in  his  former  relation  to 
bis  debtor,  rather  than  that  the  creditor  should  be  permitted  to  keep 
the  property  of  another  who  is  altogether  v^ithout  fault,  in  payment 
of  his  debt  As  to  a  factor's  power  to  bind  his  principal  by  a  dispo- 
sition of  his  goods,  the  common  law  rule  is,  ^that,  to  acquire  a  good 
titie  to  the  employer's  property  by  purchasing  it  from  his  agent,  such 
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purchase  must  have  been,  either  in  market  overt  and  without  knowl* 
edge  of  the  seller's  representative  capacity,  or  from  an  agent  acting 
according  to  his  instructions,  or  from  one  acting  in  the  usual  course 
of  his  employment,  and  whom  the  buyer  did  not  know  to  be  trans- 
gressing his  instructions,^'  or  that  he  had  not  such  notice  as  the  law 
deems  equivalent  to  raise  that  presumption.  ^  The  reason  of  this 
is  clear,  for  unless  the  transaction  took  place  bond  fide  in  a  market 
overt,  (^1  which  case  a  peculiar  rule  of  law  in  England  steps  in  for 
its  protection,)  an  agent  selling  without  express  authority  must,  that 
his  acts  may  be  supported,  have  sold  under  an  implied  one.  But  an 
implied  one  thereby  always  empowers  the  person  authorized  to  act 
in  the  usual  course  of  his  employment ;  consequently,  if  he  sells  in 
an  unusual  mode,  he  could  have  no  implied  authority  to  support 
his  act,  and  as  he  had  no  express  one,  his  sale  of  course  falls  to  ibe 
ground."     Smith's  Mercantile  Law,  Amer.  ed.  118. 

The  defendants  are  not  within  the  compendious  summary  just  stated. 
There  has  been  a  transfer  of  property,  which  was  consigned  to  a 
factor  for  sale,  by  his  clerk,  to  a  creditor  of  his  employer,  who  knew 
his  debtor  to  be  in  failing  circumstances,  just  as  well  as  the  derk  him- 
self did ;  and  of  property,  too,  which  the  clerk  knew  to  be  the  prop- 
erty of  the  plaintiff,  and  which  the  creditor  bargained  for  knowingly 
out  of  the  usual  course  of  trade.  Nor  should  we  omit  to  say,  tiiat 
Esenwein's  opinion  and  disapproval  of  what  had  been  done  by  his 
clerk  with  his  principal's  tobacco  are  significantly  disclosed  by  the 
fact,  that,  upon  his  return  from  Europe,  he  redeemed  so  much  of  it 
as  had  been  assigned  to  Mr.  ConoUy  by  his  clerk  in  payment  of  a 
debt,  and  sold  and  remitted  the  proceeds  to  his  principals. 

By  the  common  law,  the  transfer  of  the  plaintiff's  tobacca  to 
Warner  cannot  be  maintained.  He  is  responsible  to  them  for  the 
value  of  so  much  of  it  as  was  not  transferred  by  him  to  Heald, 
Woodward,  and  Co.  Heald,  Woodward,  and  Co.  are  responsible  for  so 
much  of  it  as  Warner  transferred  to  them,  because  Warner,  having 
no  property  in  it,  could  not  convey  any  to  them.  But  Warner  is 
answerable  to  them  for  that  amount,  and  he  is  replaced  for  the  whole 
as  a  creditor  of  Esenwein,  just  as  he  was  before  the  transaction. oc- 
curred. 
[  *228  ]  ,*  The  application  of  these  principles  of  the  common  law 
to  these  parties,  if  it  needed  confirmation,  would  receive  it 
firom  the  statute  of  New  York  of  April,  1830,  for  the  amendment  of 
the  law  relative  to  principals  and  factors  or  agents.  The  transfer  to 
Warner  was  a  New  York  transaction.  The  third  section  of  that 
act  very  distinctly  provides  for  those  cases  when  the  ownership,  by 
the  factor,  of  goods  which  he  contracts  to  sell,  shall  be  said  to  ex- 
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ist,  to  give  protection  to  purchasers  against  any  claim  of  the  fac- 
tor's principal.  It  is  when  he  contracts  for  any  money  advanced,  or 
for  any  negotiable  instrument  or  other  obligation  in  writing  given 
for  merchandise,  upon  the  faith  that  the  factor  is  the  owner  of  it. 
The  concluding  words  of  the  section  are,  "  given  by  such  other  per- 
son upon  the  faith  thereof."  Three  misconstructions  of  that  act  have 
been  prevalent,  but  they  have  been  corrected  by  the  courts  of  New 
York.  We  concur  with  them  fully.  One  was,  that  the.  statute 
altered  the  common  law,  so  as  to  give  validity  to  a  sale  made  by 
the  factor  for  an  antecedent  debt  due  by  him  to  the  person  with 
whom  he  contracts ;  another,  that  the  statute  gave  to  a  purchaser 
protection,  whether  he  knew  or  not  that  the  goods  which  the  factor 
contracted  to  sell  him  were  not  the  factor's,  and  belonged  to  his 
principal ;  and  the  other,  that  the  concluding  words,  ^'  upon  the  faith 
thereof,"  related  to  the  advance  made  upon  the  goods,  and  not  to  the 
property  which  the  factor  had  in  them.  Similar  misconceptions  were 
prevalent,  and  perhaps  still  prevail,  concerning  the  corresponding 
section  in  the  English  factor's  act,  Geo.  IV.  c.  94, 1825.  The  altera- 
tions of  the  common  law,  in  this  particular,  by  the  English  and  the 
New  York  statutes,  were  suggested  by  practical  and  experienced 
merchants  in  both  countries,  to  meet  the  exigencies  of  internal  trade 
and  its  extension  between  nations.  They  are  believed  by  their 
operation  to  be  improvements  in  the  law  merchant.  It  may  be  ow- 
ing to  a  misapprehension  of  those  acts,  that  the  defendants  denied 
to  the  plaintiffs  their  rights.  Fortunately  the  law  secures  them,  and 
the  case  settled  now  as  it  is  may  prevent  other  controversies  like  it. 

We  shall  direct  the  decree  of  the  circuit  court  to  be  affirmed ;  and 
allb  order  a  decree  to  be  entered  against  the  defendants,  that  each 
of  them  shall  pay  to  the  plaintiffs  the  value  of  the  tobacco  which 
the  defendants  respectively  retained,  with  interest  upon  the  same  as 
firom  the  dates  of  the  transfers  of  it  to  them. 


LoPTiN  Cotton,  Plaintiff  in  Error,  v.  The  United  States. 

11  H.  229. 

The  United  States,  being  a  body  politic,  with  power  to  acquire  and  hold  property,  is  entitled 
to  the  remedies  provided  by  h»w  for  its  protection,  and  among  others  to  the  action  of  tree- 
pass  quare  dausuni  for  entering  on  their  lands,  and  cutting  their  trees. 

Error  to  the  district  court  of  the  United  States  for  the  northern 
district  of  Florida.     The  case  is  stated  in  the  opinion  of  the  court 

WaJkety  for  the  plaintiff. 

Crittenden,  (attorney-general,)  contrd. 
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[  *  231  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass  qtuere  ckmsum  fregU  brought 
by  the  United  States  against  I^ftin  Cotton,  in  which  he  is  charged 
with  cutting  and  carrying  away  a  large  number  of  pine  and  juniper 
trees  from  the  lands  of  plaintiff. 

On  the  trial  below,  the  counsel  for  defendant  requested  the  court 
to  instruct  the  jury,  1.  "  That  the  only  remedy  for  the  United  States 
for  cutting  pine  timber  on  the  public  lands  was  by  indictment^' 
2.  ^^  That  the  United  States  have  no  common  law  remedy  for  private 
wrongs."  The  refusal  by  the  court  to  give  these  instructions  is  now 
alleged  as  error. 

Every  sovereign  State  is  of  necessity  a  body  politic,  or  artificial 
person,  and  as  such  capable  of  making  contracts  and  holding  prop- 
erty, both  real  and  personal.  It  is  true,  that,  in  consequence  of  the 
peculiar  distribution  of  the  powers  of  government  between  the  States 
and  the  United  States,  offences  against  the  latter,  as  a  sovereign,  are 
those  only  which  are  defined  by  statute,  while  what  are  called  com- 
mon law  offences  are  the  subjects  of  punishment  only  by  the  States 
and  territories  within  whose  jurbdiction  they  are  committed.  But 
the  powers  of  the  United  States  as  a  sovereign,  dealing  with  of- 
fenders against  their  laws,  must  not  be  confounded  with  their  rights 
as  a  body  politic  It  would  present  a  strange  anomaly,  indeed,  if^ 
having  the  power  to  make  contracts  and  hold  property  as  other  pez^ 
sons,  natural  or  artificial,  they  were  not  entitled  to  the  same  remedies 
for  their  protection.  The  restraints  of  the  constitution  upon  their 
sovereign  powers  cannot  affect  their  civil  rights.  Although  as  a 
sovereign  the  United  States  may  not  be  sued,  yet  as  a  corporation 
or  body  politic  they  may  bring  suits  to  enforce  their  contracts  ftid 
protect  their  property,  in  the  state  courts,  or  in  their  own  tribunals 
administering  the  same  laws.  As  an  owner  of  property  in  almost 
every  State  of  the  Union,  they  have  the  same  right  to  have  it  pro- 
tected by  the  local  laws  that  other  persons  have.  As  was  said  by 
this  court  in  Dugan  v.  United  States,  3  Wheat  181 :  '*  It  would  be 
strange  to  deny  them  a  right  which  is  secured  to  every 
[  •  232  ]  *  citizen  of  the  United  States."  In  The  United  States  i;. 
The  Bank  of  the  Metropolis,  15  Pet  392,  it  was  decided 
that  when  the  United  States,  by  their  authorized  agents,  become  a 
party  to  negotiable  paper,  they  have  all  the  rights  and  incur  all  the 
responsibilities  of  other  persons  who  are  parties  to  such  instruments. 
In  The  United  States  v.  Gear,  3  How.  120,  the  right  of  the  United 
States  to  maintain  an  action  of  trespass  for  taking  ore  firom  their  lead 
mines,  was  not  questioned. 

Many  trespasses  are  also  public  offences,  by  common  law,  or  axe 
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laade  so  by  statute.  But  the  punishment  of  the  public  offence  is  no 
bar  to  the  remedy  for  the  private  injury.  The  fact,  therefore,  that 
the  defendant  in  this  case  might  have  been  punished  by  indictment 
as  for  a  public  offence,  is  no  defence  against  the  present  action. 
Whether,  if  he  had  actually  been  indicted  and  amerced  for  this  tres- 
pass in  a  criminal  prosecution  in  the  name  of  the  United  States, 
such  conviction  and  fine  could  be  pleaded  in  bar  to  a  civil  action  by 
the  same  plaintiff,  is  a  question  not  before  us  in  this  case,  and  is 
therefore  not  decided. 

The  judgment  of  the  district  court  is,  therefore,  afSrmed. 


Richard  C.  Stockton,  Appellant,  v.  James  C.  Fobd. 

11  H.  232. 

A  question  as  to  priority  of  title  to  a  judgment,  one  party  claiming  under  an  assignment, 

and  tlie  other  under  an  execution  sale. 

Volney  E.  Howard  and  Walker ^  for  the  appellant 
Bibby  contra* 

*  Nelson,  J.,  delivered  the  opinion  of  the  court  \  *  242  ] 
This  is  an  appeal  from  the  circuit  court  of  the  United 

States  held  in  and  for  the  district  of  Louisiana* 

The  action  was  commenced  in  a  district  court  of  the  State,  and 
was  removed  by  the  defendant  to  the  circuit  court  of  the  United 
States,  under  the  12th  section  of  the  judiciary  act  of  1789.^ 

James  C.  Ford,  the  defendant,  being  the  owner  of  a  plantation  and 
slaves  in  the  parish  of  Carroll,  State  of  Louisiana,  on  the  11th  of 
March,  1835,  sold  and  transferred  the  same  to  Nicholas  W.  Ford,  of 
Louisville,  Kentucky,  for  the  consideration  of  $80,000,  the  payment 
of  which  was  secured  by  a  mortgage  upon  the  property  sold.  A  sub- 
sequent mortgage  was  also  given  by  N.  W.  Ford  and  wife,  dated  the 
10th  of  June,  1837,  to  the  defendant,  to  secure  him  against  several 
heavy  liabilities  he  was  under  for  him,  and  in  which  mortgage  was 
included  some  032,000  of  the  original  purchase-money  then  re- 
maining  unpaid. 

•  On  the  26th  of  November,  1839,  N.  W.  Ford  sold  and  [  •  243  ] 
transferred  all  his  interest  and  estate  in  the  plantation  and 

slaves  to  William  Ford,  Jr.,  for  the  consideration  of  0116,207.41,  to 
secure  the  payment  of  which,  the  property  sold  was  mortgaged  by 
the  vendee. 

On  the  12th  of  May,  1841,  William  Ford,  Jr.,  resold  and  conveyed 
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back  to  Nicholas  W.  Ford  the  plantation  and  slaves,  for  the  same 
consideration  which  he  had  agreed  to  pay  for  them,  and  which  was 
paid  by  delivering  up  and  cancelling  the  secorities  given  at  the  ori- 
ginal purchase. 

And  on  the  same  12th  of  May,  1841,  Nicholas  sold  and  trans- 
ferred the  plantation  and  slaves  back  to  the  defendant,  from  whom 
be  had  originally  purchased  them,  for  a  large  consideration,  made 
up  of  a  balance  remaining  due  upon  the  first  mortgage  and  liabili* 
ties  he  was  under  for  Nicholas,  and  the  payment  of  which  he  had 
assumed. 

The  interest  and  estate  of  the  defendant  in  this  plantation  and 
slaves,  under  the  title  thus  derived,  are  involved  in  the  result  of  this 
suit.  I  have  not  gone  into  the  particular  facts  and  circumstances 
attending  these  several  sales  and  transfers  of  the  property,  as  the 
view  we  have  taken  of  the  case,  and  upon  which  we  shall  place  onr 
decision,  renders  it  unnecessary  to  a  proper  understanding  of  the 
question. 

The  claim  of  Stockton,  the  plaintiff,  is  as  follows :  — 

On  the  3d  of  December,  1839,  one  William  B.  Pryor  recovered  a 
judgment  in  the  commercial  court  of  New  Orleans  against  N.  and 
E.  Ford  and  Co.,  of  which  Nicholas  W.  Ford  was  a  member,  for 
$7,442.74,  with  interest  at  five  per  cent  from  the  4th  of  December, 
1837,  and  costs. 

On  the  2d  of  January,  1841,  this  judgment  was  filed  and  recorded 
in  the  office  of  the  registry  of  mortgages,  and  became  a  lien  on  the 
real  estate  and  other  immovable  property  of  Nicholas  W.  Ford.  And 
on  the  7th  of  February,  1842,  the  firm  of  Way  and  Bainbridge  recov- 
ered a  judgment  against  William  B.  Pryor  for  $718.12,  with  five  per 
cent,  interest  from  the  22d  of  April,  1837,  and  costs.  An  execution 
upon  this  judgment  against  Pryor  was  issued  to  the  sherifi*  on  the 
26th  of  February,  1842,  who  seized  all  his  interest  in  the  judgment 
he  had  recovered  against  N.  W.  Ford ;  and  on  the  17th  of  March  fol- 
lowing, in  pursuance  of  such  seizure,  and  after  public  notice  accxNrd- 
ing  to  law,  sold  the  said  judgment  to  Stockton,  the  plaintifi*  in  this 
suit,  for  $300,  he  being  the  highest  bidder ;  and  on  the  19th  of  April 
conveyed  the  same  to  him  by  deed. 

The  suit  before  us  was  instituted  by  the  plaintiff,  under  a  title  thus 

derived  to  this  judicial  mortgage,  for  the  purpose  of  for&- 

[  *  244  ]  closing  the  same,  and  calling  upon  James  C.  Ford,  the  *  de- 

'  fendant,  to  pay  the  amount  of  the  judgment,  principal  and 

interest,  or  that  a  sale  of  the  mortgaged  premises  be  ordered. 

It  will  be  seen  from  the  foregoing  statement  that  the  side  and 
transfer  of  the  plantation  and  slaves  in  question  by  N.  W.  Ford  to 


DECEMBER  TERM,    1850.  611 

Stockton  V,  Ford.    11  H. 

■       ■■     ■   ■  ■'   ■■■■■■■      --  ■  -  »  ■        .  — -—     -  .,       ,  I  -  ,    ■  I  — ^^^^^.^ 

William  Ford,  Jr.,  took  place  on  the  26th  of  November,  1839,  and 
the  judgment  of  Prior  against  him  was  filed  with  the  recorder  of 
mortgages  on  the  2d  of  January,  1841,  although  recovered  on 
the  3d  of  December,  1839,  some  seven  days  after  the  above  con- 
veyance. 

It  further  appears,  also,  that  on  the  12th  of  May,  1841,  William 
Ford,  Jr.  resold  and  transferred  the  property  to  N.  W.  Ford,  who,  on 
the  same  day,  conveyed  it  to  the  defendant. 

The  plaintiff  insists,  therefore,  that  this  judicial  mortgage  of  Pryor 
against  N.  W.  Ford,  to  which  he  had  derived  title  under  the  sheriiPs 
sale,  became  a  lien  upon  the  property.  1.  On  the  ground  that  the 
conveyance  of  the  26th  of  November,  1839,  was  made  in  fraud  of 
the  rights  of  judgment  creditors ;  but,  if  not,  2.  That  it  became  a 
lien  from  the  time  of  the  reconveyance  to  N.  W.  Ford,  on  the  12th  of 
May,  1841,  as  he  then  became  reinvested  with  the  title. 

The  view  we  have  taken  of  the  case  renders  it  unimportant  to 
enter  upon  an  examination  of  either  of  these  questions ;  and  we 
shall  assume  that  the  judgment  was  a  lien  upon  the  interest  of  N. 
W.  Ford,  upon  one  or  the  other  of  the  grounds  above  stated. 

On  the  12th  of  March,  1840,  William  B.  Pryor  assigned  this  judg- 
ment against  N.  W.  Ford  to  Dr.  Jones,  to  secure  him  for  responsibil- 
ities he  had  assumed  for  the  former,  he  agreeing  to  pay  over  the 
balance,  if  any  remained  after  satisfying  them.  Dr.  Jones  is  a  wit- 
ness in  the  case,  and  testifies  that  the  judgment  was  assigned  to  him 
by  Pryor,  as  an  indemnity  for  large  sums  of  money  which  he  had 
paid  and  was  liable  to  pay  for  him  as  surety ;  and  that  he  had  paid 
for  him  demands  exceeding  the  amount  of  the  said  judgment,  for 
which  he  had  no  other  satisfaction  or  security.  That  Pryor  took  the 
benefit  of  the  bankrupt  act  of  1841.^  That  soon  after  the  assign- 
ment of  the  judgment  to  him,  he  placed  on  file,  in  the  ofiice  where 
the  judgment  was  entered,  notice  of  the  said  assignment ;  and  that 
the  plaintiff  had  full  knowledge  of  the  fact. 

These  facts  are  confirmed  by  the  testimony  to  Prior,  who  is  also  a 
witness  in  the  case. 

The  suit  was  not  commenced  by  Way  and  Bainbridge  against 
Pryor  until  the  16th  of  January,  1842,  nearly  two  years  after  this  as- 
signment of  judgment  of  Pryor  against  N.  W.  Ford  to  Jones.  The 
assignment,  as  we  have  seen,  was  made  upon  full  con- 
sideration, without  any  concealment,  or,  for  aught  that  *  ap-  [  *  245  ' 
pears,  intent  to  hinder  or  delay  creditors;  and  was  well 
known  to  the  plaintifi*  long  before  he  became  the  purchaser  at  the 
sheriff's  sale.     It  passed  the  legal  interest  in  the  judicial  mortgage 

f  5  Stats,  at  Large,  440. 
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out  of  Pryor,  and  vested  it  in  Jones,  as  early  as  the  12th  of  March, 
1840 ;  and  we  are  wholly  unable  to  perceive  any  ground  of  equity 
in  the  plaintiiT,  or  those  under  whom  he  holds,  for  disturbing  it 
through  a  judgment  against  the  assignor  rendered  nearly  two  years 
afterwards. 

The  sherifPs  sale,  therefore,  could  not  operate  to  pass  any  interest 
in  it  to  the  plaintiff. 

After  the  parties  had  proceeded  to  issue  upon  the  pleadings,  the 
plaintiff  applied  and  obtained  leave  to  withdraw  the  replication  and 
amend  his  bill ;  and  in  that  amendment  he  set  forth,  that  on  the  17th 
of  February,  1842,  the  recorder  of  mortgages  had  entered  on  the 
mortgage  book  in  his  ofEce  a  satisfaction  and  discharge  of  the  judicial 
mortgage,  which  at  that  date  was  the  property  of  Pryor;  that  after- 
wards it  had  become  the  property  of  the  plaintiff  by  virtue  of  the 
sheriff's  sale  and  conveyance  ;  and  charges,  that  the  entry  of  satisfac- 
tion was  illegal  and  void,  as  the  judgment  was  then  under  seizure  by 
the  process  of  attachment  in  the  suit  of  Way  and  Bainbridge  against 
Pryor;  that  Pryor  had  no  right  to  release  the  judgment;  that  he 
never  received  payment  or  satisfaction  of  the  same ;  and  that  the 
discharge  of  record  was  fraudulentiy  procured  by  Jones  at  the  request 
of  James  C.  Ford,  the  defendant ;  and  that  Jones  had  no  interest  or 
property  in  the  same. 

No  answer  was  put  in  to  this  cunendment,  and  the  allegations  were 
taken  as  confessed  by  the  defendant. 

This  branch  of  the  case  has  occasioned  some  embarrassment ;  and 
it  is  not  readily  perceived  why  the  solicitor  for  the  defendant  should 
have  omitted  to  put  in  the  proper  answer  to  the  allegations,  or  have 
allowed  them  to  be  entered  as  confessed. 

It  will  be  seen,  however,  that  the  object  of  the  amendment  was  to 
get  rid  of  the  entry  of  satisfaction  of  the  judicial  mortgage  of  record, 
which  had  been  entered  by  the  recorder  of  mortgages  in  due  form ; 
and  which,  while  it  remained,  afforded  a  complete  answer  to  the  titie 
set  up  by  the  plaintiff  under  the  sheriff's  sale ;  but  which,  of  itself, 
was  not  essential,  as  it  respected  the  ground  of  defence  set  up  by  the 
defendant.  That  rested  upon  the  assignment  from  Pryor  to  Jones  of 
the  12th  of  March,  1840.  There  is  no  charge  made  in  the  amendment 
of  fraud  in  this  assignment,  nor  any  impeachment  of  its  validity,  ex- 
cept as  may  be  inferred  from  the  allegation  that  Jones  was  not  the 
owner  of  the  judgment,  which  is  stated  by  way  of  showing  that  he 
possessed  no  authority  at  the  time  to  cause  the  satisfaction  to  be 

entered. 
[  *  246  ]      *The  defendant  had  set  up  in  his  first  and  supplemental 
answers,  expressly,  as  one  of  the  grounds  of  his  defence^  this 


DECEMBER  TERM,   1850.  618 

Stockton  V.Ford.    11  H. 


assignment  of  the  judgment  from  Pryor  to  Jones,  and  from  Jones  to 
himself;  and  that  the  plaintiff  had  fuU  knowledge  of  the  same.  The 
fact,  therefore,  was  at  issue  on  the  bill,  answers,  and  replication ;  and, 
nnlesB  it  had  been  directly  impeached  in  the  amended  bill,  no  further 
answer  was  necessary  to  enable  the  defendant  to  maintain  it  by  the 
proofs. 

This  being  the  state  of  the  pleadings  at  the  time  of  the  amendment 
of  the  bill,  the  admission  that  the  entry  of  satisfaction  of  the  judg- 
ment by  the  recorder  of  record  was  mad^  without  authority,  and 
void,  did  not  materially  affect  the  ground  and  posture  of  the  defence. 
For  while  the  pleadings  were  such  as  enabled  the  defendant  to 
maintain  the  force  and  validity  of  the  assignment  by  the  proofs,  he 
was  in  a  situation  to  defend  himself  against  the  claim  of  the  plaintiff, 
independently  of  the  question  in  respect  to  the  entry  of  satisfaction. 

K  the  amended  bill  had  charged  that  the  assignment  had  been 
made  in  fraud  of  the  rights  of  creditors,  and  the  charge  had  been 
taken  as  confessed  for  want  of  an  answer,  the  question  would  have 
been  very  different     But  there  is  no  such  allegation. 

Indeed,  it  is  somewhat  remarkable,  ths^t  neither  in  the  original  bill, 
nor  in  the  amendments  (for  there  were  two  amendments,)  is  there  to 
be  found  a  charge  impeaching  the  good  faith  or  validity  of  this  as- 
signment, although  its  existence  was  well  known  to  the  plaintiff;  and 
while  it  remained,  it  was  fatal  to  his  deduction  of  title  under  the 
sheriff's  sale. 

In  any  view,  therefore,  that  can  be  properly  taken  of  the  case,  the 
plaintiff  has  shown  no  right  or  interest  in  the  judicial  mortgage  which 
he  seeks  to  enforce  against  the  plantation  and  slaves  in  question. 
The  whole  interest  had  passed  to  the  defendant 

There  is  another  ground  of  defence  set  up  in  the  pleadings,  and 
supported  by  the  proofs,  which  has  not  been  satisfactorily  answered. 
And  that  is,  that  the  plaintiff  was  the  attorney  of  Pryor  in  the  judg- 
ment against  N.  W.  Ford,  employed  to  enforce  its  collection ;  and 
while  holding  this  relation  to  him,  and  after  the  assignment  of  Jones 
to  the  latter,  he  became  the  purchaser  in  his  own  name,  without  com- 
municating the  fact  to  his  client,  and  obtaining  his  consent.  Hold- 
ing this  relation  to  Jones  at  the  time  of  the  purchase,  it  was  his  duty 
to  have  advised  him  of  the  seizure  and  sale,  so  as  to  have  enabled 
him  to  prevent  a  sacrifice  of  the  judgment  on  the  sale ;  and  having 
not  only  neglected  to  do  this,  but  having  purchased  the 
judgment  *  himself,  a  court  of  equity  will  fasten  upon  the  [  *  247  ] 
purchase  a  trust  for  the  benefit  of  the  client 

The  defendant,  therefore,  standing  in  the  place  of  Jones,  would, 
upon  clear  principles  of  equity,  have  a  right  to  demand  of  the  plaintiff 
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the  title  acquired  at  the  sheriiT's  sale  to  the  judicial  mortgage,  on 
paying  the  purchase-money.  And  if  the  purchase  was  made  in  bad 
faith,  and  with  the  intent  to  speculate  at  the  expense  of  the  rights 
and  interests  of  the  client,  using  the  knowledge  derived  from  that 
relation  for  this  purpose,  the  remedy  might  not  be  too  strong  even  to 
set  aside  the  sale,  and  relieve  the  property  firom  the  incumbrance 
without  the  terms  mentioned. 

It  is  true,  this  is  not  the  case  of  an  attorney  purchasing  properiiy 
under  an  execution  which  he  has  issued  on  a  judgment,  the  usual 
case  in  which  a  court  of  equity  has  interfered,  and  declared  the 
purchase  to  have  been  made  in  trust  for  the  client.  But  the  principle 
is  the  same.  He  had  the  charge  of  the  judgment,  and  was  intrusted 
with  the  management  of  it  for  the  purpose  of  collection  ;  and  can  be 
allowed  to  do  no  act  in  the  absence  of  the  client,  and  without  his 
consent  concerning  it,  by  which  he  may  derive  an  advantage  at  the 
expense  of  the  client. 

Instead  of  the  judgment,  suppose  the  plaintiff  had  the  charge  and 
management  of  a  plantation  and  slaves  for  this  client,  and  an  execu- 
tion should  come  against  them  under  which  they  were  seized  and 
sold ;  can  it  be  doubted,  if  purchased  in  by  the  attorney  in  the  ab- 
sence of  the  client,  and  without  his  consent,  that  he  could  not  hold 
the  property  discharged  of  the  trust  growing  out  of  the  relation  ex- 
isting between  the  parties  ?  We  suppose  not.  A  court  of  equity, 
from  the  mere  fact  of  such  relation,  would  fasten  upon  the  purchase 
a  trust,  without  any  inquiry  into  the  motives  or  intentions  of  the 
attorney  in  making  the  purchstse,  and  compel  him  to  give  up  its 
benefits  and  advantages  on  the  reimbursement  of  the  purchase-money. 
Neither  fraud  nor  imposition  need  be  shown.  The  client  may,  at  his 
election,  treat  the  act  as  done  for  his  benefit. 

There  are  few  of  the  business  relations  of  life  involving  a  higher 
trust  and  confidence  than  that  of  attorney  and  client,  or,  generally 
speaking,  one  more  honorably  and  faithfully  discharged ;  few  more 
anxiously  guarded  by  the  law,  or  governed  by  sterner  principles  of 
morality  and  justice  ;  and  it  is  the  duty  of  the  court  to  adminbter 
them  in  a  corresponding  spirit,  and  to  be  watchful  and  industrious, 
to  see  that  confidence  thus  reposed  shall  not  be  used  to  the  detriment 
or  prejudice  of  the  rights  of  the  party  bestowing  it. 

But  it  is  unnecessary  to  pursue  this  branch  of  the  case, 
[  *  248  ]  or  to  *  place  our  decision  upon  it,  as  the  ground  already 
taken,  and  stated  more  at  large,  affords  a  full  and  conclusive 
answer  to  the  claim  set  up  by  the  plaintiff. 

The  decree  of  the  court  below  is  affirmed.       x 

18U.  4Ib;  7  Wal.  205. 
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Julia  P.  Hotghkiss^  Executrix  of  John  6.  Hotchkiss,  deceased, 
John  A.  Davenport,  and  John  W.  Quinoy,  Plaintiffs  in  Error, 
V.  Miles  Greenwood  and  Thomas  Wood,  Partners  in  Trade 
under  the  Name  of  M.  Greenwood  and  Co. 

11  H.  248. 

The  use  of  clay  to  make  a  particnlar  kind  of  door-knob,  that  kind  of  knob  being  known, 
and  clay  having  been  used  to  make  door-knobs  of  other  kinds,  and  the  practicability  of  using 
it  for  this  kind  of  knob  being  obvious  to  an  ordinary  mechanic  acquainted  with  the  business, 
is  not  the  subject  of  letters-patent. 

The  case  is  stated  in  the  opinion  of  the  court 
Ewing  for  the  plaintifis. 
ChasCy  contra. 

•  Nelson,  J.  delivered  the  opinion  of  the  court  [  *  264  ] 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio. 

The  suit  was  brought  against  the  defendants  for  the  alleged  in- 
fringement of  a  patent  for  a  new  and  useful  improvement  in  making 
door  and  other  knobs  of  all  kinds  of  clay  used  in  pottery,  and  of 
porcelain. 

The  improvement  consists  in  making  the  knobs  of  clay  or  porcelain, 
and  in  fitting  them  for  their  application  to  doors,  locks,  and  furniture, 
and  various  other  uses  to  which  they  may  be  adapted ;  but  more  es- 
pecially in  this,  that  of  having  the  cavity  in  the  knob  in  which  the 
screw  or  shank  is  inserted,  and  by  which  it  is  fastened,  largest  at  the 
bottom  and  in  the  form  of  dovetail,  or  wedge  reversed,  and  a  screw 
formed  therein  by  pouring  in  metal  in  a  fused  state  ;  and,  after  refer- 
ring to  drawings  of  the  article  thus  made,  the  patentees  conclude  as 
follows :  — 

"  What  we  claim  as  our  invention,  and  desire  to  secure  by  letters- 
patent,  is  the  manufacturing  of  knobs,  as  stated  in  the  foregoing  of 
specifications,  of  potter's  clay,  or  any  kind  of  clay  used  in  pottery, 
and  shaped  and  finished  by  moulding,  turning,  burning,  and  glazing ; 
and  also  of  porcelain.'' 

On  the  trial,  evidence  was  given  on  the  part  of  the  plaintiffs  tending 
to  prove  the  originality  and  usefulness  of  the  invention,  and  also  the 
infringement  by  the  defendants;  and  on  the  part  of  the  defendants, 
tending  to  show  the  want  of  originality;  and  that  the  mode  of 
fastening  the  shank  to  the  knob,  as  claimed  by  the  plaintiffs,  had 
been  known  and  used  before,  and  had  been  used  and  applied  to  the 
fastening  of  the  shanks  to  metallic  knobs 


616         SUPREME   COURT  OF  THE  UNITED   STATES. 

fiotchkiss  V.  Greenwood.    11  H. 


And  upon  the  evidence  being  closed,  the  counsel  for  the  plaintifTs 
prayed  the  court  to  instruct  the  jury  that,  although  the  clay  knob,  in 
the  form  in  which  it  was  patented,  may  have  been  before  known,  and 
used,  and  also  the  shank  and  spindle  by  which  it  is  attached  may 
have  been  before  known  and  used,  yet  if  such  shank  and  spindle  hcui 
never  before  been  attached  in  this  mode  to  a  knob  of  potter's  clay, 
and  it  required  skill  and  invention  to  attach  the  same  to  a  knob  of 
this  description,  so  that  they  would  be  firmly  united,  and  make  a 
strong  and  substantial  article,  and  which,  when  thus  made,  would 
become  an  article  much  better  and  cheaper  than  the  knobs  made  of 
metal  or  other  materials,  the  patent  was  valid,  and  the  plaintiffs  would 
be  entitled  to  recover. 

The  court  refused  to  give  the  instruction,  and  charged  the  jury  that, 
if  knobs  of  the  same  form  and  for  the  same  purposes  as  that  claimed 
by  the  patentees,  made  of  metal  or  other  material  *  had 
[  *  265  ]  been  before  known  and  used ;  and  if  the  spindle  and  shank, 
in  the  form  used  by  them,  had  been  before  known  and  used, 
and  had  been  attached  to  the  metallic  knob  by  means  of  a  cavity  in 
the  form  of  dovetail  and  infusion  of  melted  metal,  the  same  as  the 
mode  claimed  by  the  patentees,  in  the  attachment  of  the  shank  and 
spindle  to  their  knob  ;  and  the  knob  of  day  was  simply  the  substitu- 
tion of  one  material  for  another,  the  spindle  and  shank  being  the 
same  as  before  in  common  use,  and  also  the  mode  of  connecting 
them  by  dovetail  to  the  knob  the  same  as  before  in  common  use,  and 
no  more  ingenuity  or  skill  required  to  construct  the  knob  in  this  way 
than  that  possessed  by  an  ordinary  mechanic  acquainted  with  the 
business,  the  patent  was  invalid,  and  the  plaintiffs  were  not  entitled 
to  a  verdict. 

This  instruction,  it  is  claimed,  is  erroneous,  and  one  for  which  a 
new  trial  should  be  granted. 

The  instruction  assumes,  and,  as  was  admitted  on  the  argument, 
properly  assumes  that  knobs  of  metal,  wood,  &c.,  connected  with  a 
shank  and  spindle,  in  the  mode  and  by  the  means  used  by  the  pat- 
entees in  their  manufacture,  had  been  before  known,  and  were  in 
public  use  at  the  date  of  the  patent ;  and  hence  the  only  novelty 
which  could  be  claimed  on  their  part  was  the  adaptation  of  this  old 
contrivance  to  knobs  of  potter's  clay  or  porcelain ;  in  other  words,  the 
novelty  consisted  in  the  substitution  of  the  clay  knob  in  the  place  of 
one  made  of  metal  or  wood,  as  the  case  might  be.  And  in  order  to 
appreciate  still  more  clearly  the  extent  of  the  novelty  claimed,  it  is 
proper  to  add  that  this  knob  of  potter's  clay  is  not  new,  and  therefore 
constitutes  no  part  of  the  discovery.  If  it  was,  a  very  different  ques- 
tion would  arise ;  as  it  might  very  well  be  urged,  and  successfully 
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urged,  that  a  knob  of  a  new  composition  of  matter,  to  which  this  old 
contrivance  had  been  applied,  and  which  resulted  in  a  new  and  use- 
ful article,  was  the  proper  subject  of  a  patent 

The  novelty  would  consist  in  the  new  composition  made  practi- 
cally useful  foi  the  purposes  of  life,  by  the  means  and  contrivances 
mentioned.  It  would  be  a  new  manufacture,  and  none  the  less  so, 
within  the  meaning  of  the  patent  law,  because  the  means  employed 
to  adapt  the  new  composition  to  a  useful  purpose  was  old,  or  well 
known. 

But,  in  the  case  before  us,  the  knob  is  not  new,  nor  the  metallic 
shank  and  spindle,  nor  the  dovetail  form  of  the  cavity  in  the  knob, 
nor  the  means  by  which  the  metallic  shank  is  securely  fastened 
therein.  All  these  were  weU  known,  and  in  common  use,  and  the  only 
thing  new  is  the  substitution  of  a  knob  of  a  different  material  from 
that  heretofore  used  in  connection  with  this  arrangement. 

•  Now  it  may  very  well  be,  that,  by  connecting  the  clay  [  *  266  ] 
or  porcelain  knob  with  the  metallic  shank  in  this  well  known 
mode,  an  article  is  produced  better  and  cheaper  than  in  the  case  of 
the  metallic- or  wood  knob;  but  this  does  not  result  from  any  new 
mechanical  device  or  contrivance,  but  from  the  fact  that  the  material 
of  which  the  knob  is  composed  happens  to  be  better  adapted  to  the 
purpose  for  which  it  is  made.  The  improvement  consists  in  the  su- 
periority of  the  material,  and  which  is  not  new,  over  that  previously 
employed  in  making  the  knob. 

But  this,  of  itself,  can  never  be  the  subject  of  a  patent.  No  one 
will  pretend  that  a  machine  made,  in  whole  or  in  part,  of  materials 
better  adapted  to  the  purpose  for  which  it  is  used  than  the  materials 
of  which  the  old  one  is  constructed,  and  for  that  reason  better  and 
cheaper,  can  be  distinguished  from  the  old  one,  or,  in  the  sense  of  the 
patent  law,  can  entitle  the  manufacturer  to  a  patent 

The  difference  is  formal,  and  destitute  of  ingenuity  or  invention. 
It  may  afford  evidence  of  judgment  and  skill  in  the  selection  and 
adaptation  of  the  materials  in  the  manufacture  of  the  instrument  for 
the  purposes  intended,  but  nothing  more. 

I  remember  having  tried  an  action  in  the  circuit  in  the  district  of 
Connecticut  some  years  since,  brought  upon  a  patent  for  an  improve- 
ment in  manufacturing  buttons.  The  foundation  of  the  button  was 
wood,  and  the  improvement  consisted  in  covering  the  face  with  tin, 
and  which  was  bent  over  the  rim  so  as  to  be  firmly  secured  to  the 
wood.  Holes  were  perforated  in  the  centre,  by  which  the  button 
could  be  fastened  to  the  garment  It  was  a  cheap  and  useful  article 
for  common  wear,  and  in  a  good  deal  of  demand. 

On  the  trial,  the  defendant  produced  a  button,  which  had  been 

62* 
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taken  off  a  coat  on  which  it  had  been  worn  before  the  Revolution, 
made  precisely  in  the  same  way,  except  the  foundation  was  bone. 
The  case  was  given  up  on  the  part  of  the  plaintiff!  Now  the  new 
article  was  better  and  cheaper  than  the  old  one ;  but  I  did  not  then 
suppose,  nor  do  I  now,  that  this  could  make  any  difference,  unless  it 
was  the  result  of  some  new  contrivance  or  arrangement  in  the  man- 
ufacture. Certainly  it  could  not,  for  the  reason  that  the  materials 
with  which  it  was  made  were  of  a  superior  quality,  or  better  adapted 
to  the  uses  to  which  the  article  is  applied. 

It  seemed  to  be  supposed,  on  the  argument,  that  this  mode  of  fas- 
tening the  shank  to  the  clay  knob  produced  a  new  and  peculiar  effect 
upon  the  article,  beyond  that  produced  when  applied  to  the  metallic 
knob,  inasmuch  as  the  fused  metal  by  which  the  shank  was 
[  *  267  ]  fastened  to  the  knob  prevented  the  shank  *  from  acting  im- 
mediately upon  the  knob,  it  being  inclosed  and  firmly  held 
by  the  metal ;  that  for  this  reason  the  clay  or  porcelain  knob  was  not 
so  liable  to  crack  or  be  broken,  but  was  made  firm  and  strong,  and 
more  durable. 

This  is  doubtless  true.  But  the  peculiar  effect  thus  referred  to  is 
not  distinguishable  from  that  which  would  exist  in  the  case  of  the 
wood  knob,  or  one  of  bone  or  ivory,  or  of  other  materiab  that  might 
be  mentioned. 

Now  if  the  foregoing  view  of  the  improvement  claimed  in  this 
patent  be  correct,  it  is  quite  apparent  that  there  was  no  error  in  the 
submission  of  the  questions  presented  at  the  trial  to  the  jury;  for 
unless  more  ingenuity  and  skill  in  applying  the  old  method  of  fasten- 
ing the  shank  and  the  knob  were  required  in  the  application  of  it  to 
the  clay  or  porcelain  knob  than  were  possessed  by  an  ordinary  me- 
chanic acquainted  with  the  business,  there  was  an  absence  of  that 
degree  of  skill  and  ingenuity  which  constitute  essential  elements  of 
every  invention.  In  other  words,  the  improvement  is  the  work  of  the 
skilful  mechanic,  not  that  of  the  inventor. 

We  think,  therefore,  that  the  judgment  is  and  must  be  affirmed. 

Woodbury,  J.,  dissented. 

I  feel  obliged  to  dissent  from  my  brethren  in  this  case.  It  is  chiefly, 
however,  in  regard  to  the  manner  in  which  some  of  the  facts  were 
submitted  to  the  jury ;  but,  involving  as  it  does  an  important  prin- 
ciple in  the  practice  under  our  patent  system,  it  may  be  useful  to  ex- 
plain the  grounds  of  my  dissent. 

It  is  agreed  that  in  July,  1841,  John  G.  Hotchkiss  and  two  others 
obtained  a  patent  for  what  they  described  as  '^  a  new  and  useful  im- 
provement in  making  door  and  other  knobs  of  all  kinds  of  clay  used 
in  pottery,  and  of  porcelain." 
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The  first  question  of  law  which  arises  on  the  record  is,  whether 
the  patent  covered  merely  the  knob,  the  bulbous  handle,  or  included 
also  the  shank  or  spindle,  and  the  mode  of  fastening  it  to  the  handle. 

The  charge  of  the  judge  at  the  trial,  as  drawn  up  in  the  excep- 
tions, seems  to  have  proceeded  on  the  ground  that  the  patent  and 
invention  covered  both  the  knob  and  mode  of  fastening.  Whether 
this-  was  a  correct  construction  does  not,  however,  seem  to  be  very 
material,  when  we  consider  the  instructions  given  to  the  jury  in  other 
respects,  and  that  they  were  equally  applicable  to  the  bulbous  handle 
alone,  or  the  handle  with  its  dovetail  hollow,  or  the  handle  and  the 
shank  combined. 

K  both  parties  acquiesced  below  in  the  idea  that  the  pat- 
ent *  was  not  only  for  such  a  knob,  but  the  combination  of  [  *  268  ] 
such  a  knob  with  the  shank  in  the  mode  described,  and  the 
ch&urge  was  predicated  on  that  view,  it  is,  perhaps,  not  allowable  here 
to  take  a  different  position. 

In  order  to  understand  clearly  what  is  deemed  objectionable  in  the 
course  pursued  below,  it  may  be  noticed  that  the  chief  grounds  of 
objection  to  the  patent  thus  construed  below  seem  to  have  been  that 
the  invention  was  not  original,  nor  of  a  character  to  be  patentable. 

The  statement  in  the  bill  of  exceptions  is  in  some  respects  obscure. 
But  the  substance  of  the  instruction  on  this,  as  set  out  there,  is,  that 
if  the  invention  had  been  made  before  or  was  now  confined,  ^  so  that 
the  knob  of  clay  or  porcelain  is  the  mere  substitution  of  one  mate- 
rial for  another,"  —  "  the  material  being  in  common  use,  and  no  othei 
ingenuity  or  skill  being  necessary  to  construct  the  knob  than  that  of 
an  ordinary  mechanic  acquainted  with  the  business, — the  patent  is 
void,"  &c 

The  counsel  for  the  plaintiffs  next  requested  the  court  to  proceed 
further,  and  charge  the  jury  that,  "  if  the  said  knob  of  clay  or  porce- 
lain so  attached  were  an  article  better  and  cheaper  than  the  knob 
theretofore  manufactured  of  metal  or  other  materials,  the  patent  was 
valid."  But  the  court  did  not  give  any  such  instruction.  In  this,  I 
think,  was  the  chief  error.  From  the  record,  I  feel  bound  to  believe 
that  evidence  was  offered  on  both  sides  as  to  the  originality  and  util- 
ity of  the  knob,  and  its  mode  of  combination  with  the  shank.  It 
would  seem,  then,  to  have  been  the  duty  of  the  court  below  to  instruct 
the  jury  that  it  was  their  province  to  decide  not  only  on  which  side 
the  evidence  preponderated,  but,  if  the  invention  was  cheaper  and 
better  than  what  preceded  it,  that  protection  should  be  given  to  it  as 
patentable. 

In  either  view,  considered  as  an  invention  of  the  knob  alone,  or  the 
knob  and  handle  combined,  the  chief  question  is  still  the  same, 
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whether  proper  instructions  as  to  its  being  patentable,  and  all  the 
proper  instructions  which  the  circumstances  required,  were  given. 

Now,  on  the  point  as  to  the  invention  being  patentable,  the  direc- 
tion virtually  was  to  consider  it  not  so,  if  an  ordinary  mechanic  could 
have  made  or  devised  it ;  whereas,  in  my  view,  the  true  test  of  its 
being  patentable  was,  if  the  invention  was  new,  and  better  and 
cheaper  than  what  preceded  it.  This  test,  adopted  by  the  circuit 
court,  is  one  sometimes  used  to  decide  whether  the  invention  for 
which  a  patent  has  been  obtained  is  new  enough  or  distinguished 
enough  from  a  former  invention  to  prevent  it  from  being  an 
[  •  269  ]  infringement,  and  to  justify  a  new  *  patent  for  it,  and  not, 
as  here,  whether  it  is  valuable  or  material  enough  per  se  to 
be  protected  by  any  patent. 

Whenever  the  kind  of  test  adopted  below  is  used  otherwise  than 
to  see  if  there  has  been  an  infringement  or  not,  it  is  to  ascertain 
whether  the  invention  is  original  or  not,  that  is,  whether  it  is  a  trifling 
change  and  merely  colorable  or  not.  Webster  on  Sub.  Mat.  25; 
Curtis  on  Patents,  §§  6,  7 ;  2  Gallis.  C.  C.  51 ;  1  Mason,  C.  C.  182. 
But  it  is  impossible  for  an  invention  to  be  merely  colorable,  if,  as 
claimed  here,  it  was  better  and  cheaper ;  and  hence  this  last  criterion 
should,  as  requested  by  the  plaintiffs,  have  been  suggested  as  a  guide 
to  the  jury. 

Then,  if  they  became  convinced  that  the  knob  in  this  case,  by  its 
material,  or  form  inside,  or  combination  with  the  shank,  was  in  truth 
oetter  and  cheaper  than  what  had  preceded  it  for  this  purpose,  it 
would  surely  be  an  improvement  It  would  be  neither  frivolous  nor 
useless,  and,  under  all  the  circumstances,  it  is  manifest  that  the  skill 
necessary  to  construct  it,  on  which  both  the  court  below  and  the 
court  here  rely,  is  an  immaterial  inquiry,  or  it  is  entirely  subordinate 
to  the  question,  whether  the  invention  was  not  cheaper  and  better. 
Thus,  some  valuable  discoveries  are  accidental  rather  than  the  result 
of  much  ingenuity,  and  some  happy  ones  are  made  without  the  exer- 
cise of  great  skill,  which  are  still  in  themselves  both  novel  and  useful 
Such  are  entitled  to  protection  by  a  patent,  because  they  improve  or 
increase  the  power,  convenience,  and  wealth  of  the  community. 

Chancellor  Kent  has  truly  said,  2  Kent's  Com.  371 :  "  The  law 
has  no  regard  to  the  process  of  mind  by  which  the  invention  was  ac- 
complished, whether  the  discovery  be  by  accident  or  by  sudden  or  by 
long  and  laborious  thought"  See  also  Earle  v.  Sawyer,  4  Mason, 
C.  C.  1,  6 ;  Crane  v,  Priice,  Webster's  Pat  Cases,  411. 

In  this  last  case,  Chief  Justice  Tindall  goes  quite  as  far  as  Chan- 
cellor Kent,  and  says :  "  In  point  of  law,  the  labor  of  thought  or 
experiment  and  the  expenditure  of  money  are  not  the  essential 
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grounds  of  consideration  on  which  the  question,  whether  the  inven- 
tion is  or  is  not  the  subject-matter  of  a  patent,  ought  to  depend.  For 
if  the  invention  be  new  and  useful  to  the  public,  it  is  not  material 
whether  it  be  the  result  of  long  experiments  and  profound  research, 
or  whether  by  some  sudden  and  lucky  thought  or  mere  accidental 
discovery." 

So  in  Earle  v.  Sawyer,  4  Mason,  1,  the  doctrine  settled  is,  that  '<  a 
combination,  if  simple  and  obvious,  yet  if  entirely  new,  is  patentable. 
And  it  is  no  objection  to  it,  that  up  to  a  certain  point  it  makes  use 
of  old  machinery."  And  Justice  Story  says,  in  so  many 
words :  "  It  is  of  no  consequence  whether  *  the  thing  be  [  *  270  ] 
simple  or  complicated,  whether  it  be  by  accident  or  by  long, 
laborious  thought,  or  by  an  instantaneous  flash  of  the  mind,  that  it 
was  first  done."  '^  The  law  looks  to  the  fact,  and  not  the  process  by 
which  it  is  accomplished."     p.  6. 

It  is  thus  apparent  to  my  mind  that  the  test  adopted  below  for  the 
purpose  to  which  it  was  applied,  and  which  has  just  been  sanctioned 
here,  has  not  the  countenance  of  precedent,  either  English  or  Ameri- 
can; and,  at  the  same  time,  it  seems  open  to  great  looseness  or 
uncertainty  in  practice. 

But  it  has  been  urged  here,  that  this  invention  was  merely  apply- 
ing clay  and  porcelain  to  a  new  purpose,  and  that  merely  a  new  pur- 
pose, in  our  patent  system,  is  not  entitled  to  protection.  2  Story,  190, 
412 ;  Losh  v.  Hague,  Webster^s  Pat.  Cas.  207 ;  Curtis  on  Patents, 
87.  The  meaning  of  this  rule,  however,  as  eviscerated  from  all  the 
cases  is,  that  the  application  of  an  old  machine  or  old  composition  of 
matter  before  patented  to  a  new  object,  or  what  is  termed  a  double 
use,  does  not  entitle  one  to  a  patent  connected  with  this  new  object ; 
because  then  there  is  no  new  machinery  or  new  combination  of  old 
parts,  as  in  merely  applying  a  patent  grist-mill  to  a  new  purpose  of 
grinding  plaster. 

But  it  is  entirely  difierent  if  you  apply  an  old  earth,  or  old  me- 
chanical power,  or  old  principle  in  physics,  to  a  new  object.  There 
is  then  a  new  form  adopted,  or  a  new  combination  for  the  purpose. 
And  though  the  elementary  material  be  old,  or  the  elementary  prin- 
ciple operating  be  old,  it  being  difficult  to  discover  a  new  substance 
or  new  elementary  principle,  yet  there  is  a  new  shape  and  con- 
sistency and  use  given,  or  a  new  modus  operandiy  which,  if  cheaper 
and  better,  benefits  the  world,  and  deserves  protection  and  encour- 
agement 

If  these  are  the  efiects,  however  small  the  skill  or  ingenuity  re- 
quired to  imitate  them,  they  are  not  excluded  from  the  aid  of  the 
laws  by  either  principles  or  precedents.     They  are  not  mere  double 
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uses  of  a  previous  machine  or  composition ;  but  a  double  or  addi- 
tional  form  or  composition  of  an  article  for  a  new  purpose. 

There  is  a  new  manufacture,  as  here,  of  clay  into  knobs,  or  knobs 
with  a  dovetail  hollow  combined  with  a  shank.  The  books  are  full 
of  such  slight  changes  in  structure,  composition,  or  mode  of  applica- 
tion, which  were  novel,  and  better  in  their  results,  and  therefore  up- 
held, and  were  not  and  could  not  be  regarded  merely  as  the  application 
of  an  old  machine  to  new  purposes.  Beside  the  new  material  and 
the  new  mode  of  fastening,  when  the  results  as  here  are  considerably 
improved,  they  suffice  to  make  the  invention  patentable.  Webster 
on  the  Sub.  Matter,  29,  30.'  These  are  then  all  required 
[  *  271  ]  by  the  *  strictest  law,  namely,  "  diversity  of  method,**  and 
"  diversity  of  effect"     Phillips  on  Patents,  122. 

Here,  the  new  material  for  a  knob,  instead  of  former  materials,  was 
more  durable  than  wood,  was  cheaper  than  iron,  and  very  beautifnl 
to  the  eye,  instead  of  looking  coarser.  Its  structure  to  receive  a  dove- 
tailed shank  and  secure  it  by  fused  metal,  rather  than  by  a  bole 
through  and  a  screw  at  the  end,  appears  to  have  been  highly  impor- 
tant ;  and  if  embraced  in  the  patent,  as  was  probably  considered  in 
the  court  below,  furnished  an  additional  reason  for  instructing  the 
jury  to  consider  whether  the  knob  in  controversy  was  not  cheaper 
and  better  than  what  preceded  it. 

The  precedents  are  quite  full  on  this,  and  some  of  them  in  all 
respects  nearly  in  point.  Similar  to  this  was  the  hot  blast,  sub- 
stituted for  the  cold  in  making  iron,  and  a  patent  for  it  upheld. 
Neilson's  Case,  Webster,  P.  C.  14.  The  blast  was  still  car,  but  in  a 
different  condition,  leading  to  new  and  useful  results.  So  the  use  of 
the  flame  of  gas  to  finish  cloth  rather  than  the  flame  of  oiL  Web- 
ster, P.  C.  99.  So  steel  plates  used  instead  of  copper  in  engraving. 
Kneass  v.  Schuylkill  Bank,  4  Wash.  C.  C.  9, 11.  That  very  closely 
resembles  the  present  case. 

So,  pit-coal,  substituted  for  charcoal  in  making  iron,  has  been 
deemed  patentable,  Webster,  P.  C.  14 ;  and  anthracite  for  bitumi- 
nous coal,  273.  There  are  also  some  strong  opinions  beside  these 
decisions  in  favor  of  a  change  in  metal  for  an  instrument  being  alone 
sufficient  for  a  patent,  if  more  useful  or  cheaper.  See  Webster  on 
Sub.  Matter,  25,  note,  and  Curtis  on  Patents,  §  8.  Phillips  on  Pat- 
ents, 134,  if  there  be  any  contrivance  connected  with  it.  Lideed,  why 
should  it  not  be  sufficient  ?  A  new  mode  of  operating  or  a  new 
composition  to  produce  better  results  is  the  daily  ground  for  a  patent* 
All  which  the  act  of  congress  itself  requires  is,  that  the  invention  be 
for  "  any  new  and  useful  improvement  on  any  art,  machine,  manu- 
facture, or  composition  of  matter,"  &c.    5  Stats,  at  Large,  p.  119,  §  6 
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Must  it  not  then  be  considered  such  an  improvement,  if  operating 
with  new  materials  both  cheaper  and  more  durable  ? 

Who  cannot  realize  that,  since  the  improved  modes  of  catting, 
boring,  and  shaping,  the  substitution  of  iron  for  wood  in  many  manu- 
factures might  not  often  be  a  gain  in  strength  and  durability,  quite 
beyond  any  difference  in  expense,  and  be  justly  patentable  ?  Who, 
too,  would  not  deem  it  material  to  gain  by  the  use  of  wood  or  leather, 
or  a  cheap  metal,  instead  of  gold  and  silver,  for  some  manufacture  or 
mechanical  purpose,  when  it  can  be  done  with  increased  benefit  as 
well  as  cheapness  ?  And  why  is  not  he  a  benefactor  to  the 
community,  *  and  to  be  encouraged  by  protection,  who  in-  [  *  272  ] 
vents  a  use  of  so  cheap  an  earth  as  clay  for  knobs,  or  in 
a  new  form  or  combination,  by  which  the  community  are  largely 
gainers? 

On  the  whole  case,  then,  it  seems  to  me  that  justice  between  these 
parties,  as  well  as  sound  legal  principle,  requires  another  trial  on  in- 
structions upon  some  points  omitted,  and  instructions  in  some  other 
respects  different  in  law  from  what  were  given  in  this  instance  at  the 
first  trial  is  H.  330. 


Mart  Reeside,  Executrix  of  Jabies  Reeside,  Plaintiff  in  Error,  v 
Robert  J.  Walker,  Secretary  of  the  Treasury  of  the  United 
States. 

11  H.  272. 

In  FennsyWania,  if  a  verdict  is  rendered  for  the  defendant,  and  a  sum  foond  due  to  him  hj 
reason  of  his  set-ofF,  the  judgment  is  not  quod  recuperet  but  that  he  go  with  oat  day;  the 
finding  by  the  jury  of  the  sum  due,  is  only  the  foundation  for  a  scire  fada»;  and  where 
the  United  States  is  plaintiff,  no  ictre  facias  can  issue  and  no  judgment  can  be  ren- 
dered for  the  balance. 

A  mandamus  will  not  be  issued  to  the  secretary  of  the  treasury  to  compel  the  payment  of  a 
debt  due  from  the  United  States,  for  which  no  appropriation  has  been  made  by  law. 

The  case  is  stated  in  the  opinion  of  the  court 

Goodrich^  for  the  plaintiff. 

OriUenden^  (attx>mey-general,)  contrd. 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  •  287  ] 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment 

in  the  circuit  court  for  the  District  of  Columbia,  dismissing  a  petition 

for  a  writ  of  mandamus. 

The  mandamus  was  asked  for  by  the  plaintiff,  as  executrix  of  James 

Reeside,  to  direct  the  defendant,  as  secretary  of  the  United  States 
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treasury,  to  enter  on  the  books  of  the  treasury  department  to  the 
credit  of  said  James  the  sum  of  $188,496.06,  and  pay  the  same  to 
the  plaintiff  as  his  executrix.  The  grounds  for  the  petition,  as  set  out 
therein,  were,  that  the  United  States  had  sued  Reeside  in  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Penn- 
[  *288  ]  sylvania,  on  certain  post-office  •contracts,  and  on  the  22d 
of  October,  1841,  he  pleaded  a  large  set-off,  and  the  jury,  on 
the  6th  of  December  ensuing,  returned  a  verdict  in  his  favor  on  the 
several  issues  which  had  been  joined,  and  certified  that  the  United 
States  were  indebted  to  him  in  the  sum  of  $188,496.06  ;  and  that  on 
the  12th  day  of  May,  1842,  final  judgment  was  rendered  in  his  favor 
on  this  verdict,  which  has  never  been  paid,  but  still  remains  in  full 
force. 

On  an  examination  of  the  record,  the  first  objection  to  the  issue  of 
a  mandamus  seems  to  be,  that  no  judgment  appears  to  have  been 
given,  such  as  is  set  out  in  the  petition,  in  favor  of  Reeside  for  the 
amount  of  the  verdict. 

Certain  minutes  were  put  in  of  the  proceedings  in  that  suit,  begin- 
ning with  the  writ  in  1837,  including  the  verdict,  and  coming  down 
to  May  13, 1843,  when  it  is  said :  ^^  New  trial  refused,  and  judgment 
on  the  verdict" 

But  these  seem  to  be  the  mere  waste  docket  minutes,  firom  which 
a  judgment  or  a  record  of  the  whole  case  could  afterwards  be  drawn 
up.  They  do  not  contain  a  judgment  in  extenso,  nor  are  they  a  copy 
of  any  such  judgment.  But  if,  by  the  laws  or  practice  of  Pennsyl- 
vania, these  minutes  may  be  used  instead  of  a  full  record,  it  is  diffi- 
cult to  see  a  good  reason  for  allowing  them  to  control  the  forms  and 
the  principles  of  the  common  law  applicable  to  them  in  the  courta 
and  records  of  the  United  States ;  and  certainly  they  could  not,  un- 
less private  rights  were  involved  in  having  them  thus  considered,  so 
as  to  come  under  the  34th  section  of  the  judiciary  act  1  Stats,  at 
Large,  92.  Or  unless,  as  a  matter  of  practice,  it  was  well  settled  in 
this  way  as  early  as  the  process  law  of  1789.  See  1  Statutes  at 
Large,  93. 

But  without  going  into  this  point  further,— means  to  do  it  not  hav- 
ing been  furnished  by  the  petitioner,  who  relies  on  it,  and  was  therefore 
bound  to  furnish  such  means, —  there  is  another  objection  to  it  para- 
mount to  this,  and  sufficient  for  barring  its  use  to  support  the  present 
proceeding.  In  a  case  like  this,  in  Pennsylvania,  where  a  set-off  is 
pleaded  and  a  balance  found  due  to  the  defendant,  the  judgment  en- 
tered, if  well  proved  by  such  minutes,  is  not,  as  the  petitioner  sup- 
poses, that  the  United  States  was  indebted  to  Reeside  in  the  amount 
of  the  verdict,  and  should  pay  it ;  but  it  merely.lays  the  foundation 
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for  a  scire  facias  to  issue,  and  a  hearing  be  had  on  that,  if  desired. 
Penn.  Laws  by  Dunlap,  c.  20,  §  2.  The  petitioner  and  her  husband 
have  neglected  to  pursue  the  case  in  that  way  to  a  final  judgment, 
and  hence  have  offered  no  evidence  of  one,  on  the  verdict  of  indebt- 
edness to  Reeside  by  the  United  States.  The  judgment  so 
£eur  as  regards  that  action  would  be,  when  no  scire  facias  •was  [  *  289  ] 
sued  out,  that  the  defendant  go  without  day  ;  and  so  these 
minutes  should  be  drawn  up,  when  put  in  a  full  and  due  form. 

In  Ramsey's  Appeal,  2  Watts,  230,  C.  J.  GUbson  explains  this 
fully.  "  The  reference,"  says  he,  "  was  under  the  act  of  1706,  by  the 
first  section  of  which  the  jury  are  directed,  when  a  set-off  has  been 
established  for  more  than  the  plaintiffi»  demand,  to  find  a  verdict  for 
the  defendant,  and  withal  certify  to  the  court  how  much  they  find 
the  plaintiffs  to  be  indebted  or  in  arrear  to  the  defendant  The  cer- 
tificate thus  made  is  an  appendage  to  the  verdict,  but  no  part  of  it 
or  of  the  premises  on  which  the  judgment  is  rendered ;  for  the  judg- 
ment is  not  quod  recuperet^  but  that  the  defendant  go  without  day. 
On  the  contrary,  it  is  expressly  made  a  distinct  and  independent 
cause  of  action  by  a  scire  facias;  and  though  a  debt  of  record,  it  is 
not  necessarily  a  lien,  as  was  shown  in  Allen  v.  Reesor,  16  Serg.  & 
Rawie,  10,  being  made  so  only  by  judgment  on  a  scire  facias.^^ 

The  gist  of  the  prayer  for  a  mandamuSj  therefore,  fails.  Because, 
though  this  application  is  in  form  against  the  person  who  was  secre- 
tary of  the  treasury,  November  4, 1848 ;  yet  it  is  to  affect  the  inter- 
ests and  liabilities  alleged  by  the  plaintiff  herself  to  exist  on  the  part 
of  the  United  States. 

Furthermore,  the  judgment  sought  to  be  paid  is  one  claimed  to 
have  been  rendered  in  form,  as  well  as  substance,  against  the  United 
States. 

Now,  under  these  circumstances,  though  a  mandamus  may  some- 
times lie  against  a  ministerial  officer  to  do  some  ministerial  act  con- 
nected with  the  liabilities  of  the  government,  yet  it  must  be  where 
the  government  itself  is  liable,  and  the  officer  himself  has  improperly 
refused  to  act. 

It  must  even  then  be  in  a  case  of  clear,  and  not  doubtful  right. 
Kendall  v.  United  States,  12  Pet  625 ;  Life  and  Fire  Ins.  Co.  v.  Wil- 
son's  Heirs,  8  Pet  291.  But  here,  as  no  judgment  of  indebtedness 
existed  against  the  United  States,  the  whole  superstructure  built  on 
that  must  fall. 

To  save  future  expense  and  litigation  in  tiiis  case,  with  a  view  to 
obtain  the  desired  judgment,  it  seems  proper  to  make  a  few  remarks 
on  the  other  objections  to  the  ^lum^mti^,  resting  on  other  and  distinct 
grounds. 
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A  mandamus  will  not  lie  against  a  tsecretary  of  the  treasnry,  unless 
the  laws  require  him  to  do  what  he  is  asked  in  the  petition  to  be 
made  to  do.  But  there  is  no  law,  general  or  special,  requiring  him 
either  to  enter  such  claims  as  these  on  the  books  of  the  treasury 
department,  or  to  pay  them. 

The  general  statutes,  cited  by  the  counsel  for  the  peti- 
[  *  290  ]  tioner,  *in  no  case  require  the  secretary  to  enter  claims  like 
these  on  his  books,  or  to  pay  them,  when  there  has  been  no 
appropriation  made  to  cover  them.  This  last  circumstance  seems 
overlooked  by  the  plaintiff^  or  sufficient  importance  is  not  attached  to 
it,  and  it  will  be  further  considered  before  closing. 

Nor  is  any  special  law  pretended  directing  the  entry  of  this  claim 
on  the  books,  or  the  payment  of  it  either  before  or  after  entry.  The 
case  of  Kendall  v.  United  States,  12  Pet  524,  was  one  of  a  special 
law  regulating  the  subject. 

Again,  a  ma/ndamus^  as  before  intimated,  is  only  to  compel  the 
performance  of  some  ministerial,  as  well  as  legsd  duty.  Kendall  v. 
United  States,  12  Pet  524;  Rex  v.  Waterworks  Company,  1  Nev. 
&  Perry,  493. 

When  the  duty  is  not  strictly  ministerial,  but  involves  discretion 
and  judgment,  like  the  general  doings  of  a  head  of  a  department,  as 
was  the  respondent  here,  and  as  was  the  case  here,  no  mandamus 
lies.  Decatur  v.  Paulding,  14  Pet  497;  Brashear  i;.  Mason,  6 
How.  92. 

It  is  well  settled,  too,  that  no  action  of  any  kind  can  be  sustainecT 
against  the  government  itself,  for  any  supposed  debt,  unless  by  its 
own  consent,  under  some  special  statute  allowing  it,  which  b  not 
pretended  to  exist  here.  Briscoe  v.  Kentucky  Bank,  11  Pet  321 ;  4 
How.  288 ;  9  How.  389. 

The  sovereignty  of  the  government  not  only  protects  it  against 
suits  directly,  but  against  judgments  even  for  cost,  when  it  fails  in 
prosecutions,  4  How.  288. 

Such  being  the  settled  principle  in  our  system  of  jurisprudence,  it 
would  be  derogatory  to  the  courts  to  allow  the  principle  to  be  evaded 
or  circumvented* 

They  could  not,  therefore,  permit  tiie  claim  to  be  enforced  circuit- 
ously  by  mandamus  against  the  secretary  of  the  treasury,  when  it 
could  not  be  directly  against  the  United  Sitates ;  and  when  no  judg- 
ment on  and  for  it  had  been  obtained  against  the  United  States. 

As  little  also  would  be  the  propriety  of  allowing  by  scire  facias^  or 
otherwise,  a  judgment  to  be  entered  against  the  United  States  on  a 
set-off,  when  it  could  not  have  been  allowed  in  an  action  aiptinst 
them  on  the  subject-matter  of  the  set-o£ 
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To  permit  a  demand  in  set-off  against  the  government  to  be  pro- 
ceeded on  to  judgment  against  it,  would  be  equivalent  to  the  permis- 
sion of  a  suit  to  be  prosecuted  against  it  And  however  this  .may 
be  tolerated  between  individuals,  by  a  species  of  reconvention,  when 
demands  in  set-off  are  sought  to  be  recovered,  it  could  not  be  as 
against  the  government  except  by  a  mere  evasion,  and 
must  be  as  useless  in  the  end  as  it  would  be  *  derogatory  to  [  *  291  ] 
judicial  fairness.  A  set-off  or  reconvention  is  often  to  be 
treated  as  a  new  suit  by  the  defendant,  and  the  pleadings  and  judg- 
ment are  to  be  made  to  correspond.  See  Louisiana  Code  of  Prac- 
tice, 374,  §§  371-377.  In  Perry  v.  Gerbeau  and  Wife,  5  Martin,  N. 
S.  18,  the  court  say :  ^  The  claim  set  up  in  the  answer  was  one  in 
reconvention,  and  too  general.  Such  demands  should  have  the  same 
certainty  as  a  petition." 

It  would  present,  also,  the  inconsistency  of  the  officers  of  a  govern- 
ment issuing  precepts  against  it,  and  seizing  and  selling  the  property 
under  their  ov^n  charge  and  protection. 

Or  it  would  present  the  other  alternative,  of  entering  a  judgment 
against  a  party  which  it  could  not  enforce  by  execution,  and  which 
none  of  its  officers  had  been  authorized  to  discharge. 

This  last  consideration  is  one  of  peculiar  importance  in  this  pro- 
ceeding, and  in  the  proper  measures  to  be  adopted  under  our  politi- 
cal and  fiscal  system,  as  to  a  claim  like  this. 

No  officer,  however  high,  not  even  the  President,  much  less  a 
secretary  of  the  treasury  or  treasurer,  is  empowered  to  pay  debts  of 
the  United  States  generally,  when  presented  to  them.  If,  therefore, 
the  petition  in  this  case  was  allowed  so  far  as  to  order  the  verdict 
against  the  United  States  to  be  entered  on  the  books  of  the  treasury 
department,  the  plaintiff  would  be  as  far  from  having  a  daim  on  the 
secretary  or  treasurer  to  pay  it  as  now.  The  difficulty  in  the  way  is 
the  want  of  any  appropriation  by  congress  to  pay  this  daim.  It  is  a 
well-known  constitutional  provision,  that  no  money  can  be  taken  or 
drawn  from  the  treasury  except  under  an  appropriation  by  congress. 
See  Constitution,  art  1,  §  9, 1  Stats,  at  Large,  15. 

However  much  money  may  be  in  the  treasury  at  any  one  time, 
not  a  dollar  of  it  can  be  used  in  the  payment  of  any  thing  not  thus 
previously  sanctioned.  Any  other  course  would  give  to  the  fiscal 
officers  a  most  dangerous  discretion. 

Hence,  the  petitioner  should  have  presented  her  claim  on  the  United 
States  to  congress,  and  prayed  for  an  appropriation  to  pay  it  If  con- 
gress after  that  make  such  an  appropriation,  the  treasury  can,  and 
doubtless  will,  discharge  the  claim  without  any  mandamus.  But 
without  such  an  appropriation  it  cannot  and  should  not  be  paid  by 
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the  treasury,  whether  the  claim  is  by  a  verdict  or  judgment,  or  vnih^ 
out  either,  and  no  mandamtis  or  other  remedy  lies  against  any  officer 
of  the  treasury  department,  in  u  case  situated  like  this,  where  no 
appropriation  to  pay  it  has  been  made.     The  existence  of  this  other 

and  ordinary  mode  of  redress,  by  resort  to  congress,  may  be 
[  *  292  ]  another  reason  against  a  mandamus,  as  that  lies  only  *  when 

no  other  adequate  remedy  exists.     Marbury  v.  Madison,  1 
Cranch,  62-137 ;  Kendall  v.  United  States,  12  Pet.  625. 

But,  independent  of  this  last  consideration,  which  as  a  remedy  may 
not  come  within  the  usual  meaning  of  another  remedy,  the  grounds 
for  the  petition  are  not  sufficient,  and  the  judgment  below,  dismiss- 
ing it,  must  be  affirmed.  6  Wd.  484. 

Ex  parte :  In  the  Matter  of  Early  Boyd,  Plaintiff  in  Error,  v. 
William  Scott  and  William  Greene.  —  In  Error  to  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of  Ala- 
bama. 

U  H.  292. 

CriUendeny  of  counsel  for  the  defendants  in  error,  filed  a  certifi- 
cate, of  the  clerk  of  the  court  below,  showing  that  a  writ  of  error  had 
been  taken  out,  and  without  moving  to  docket  and  dismiss  the  cause, 
he  moved  for  a  rule  on  the  plaintiff  to  file  the  transcript  of  the  record. 
The  motion  was  overruled. 


The  State  of  Florida,  Complainant,  v.  The  State  of  G^boroia. 

Bill  in  Chancery. 

11  H.  293. 

Johnson  and  WestcoU^  solicitors  for  the  complainant,  moved  the 
court  for  leave  to  file  the  bill  of  complaint  in  the  cause  and  for  a  writ 
of  subpoBua,  or  such  process  as  to  the  court  may  seem  proper. 

On  consideration  of  the  motion  made  in  this  case  yesterday,  by  the 
solicitors  for  the  complainant,  it  is  now  here  ordered  by  the  court  that 
this  bill  of  complaint  be  filed,  and  that  process  of  subpoena  be,  and 
the  same  is  hereby,  awarded,  as  prayed  for  by  the  complainant,  and 
that  said  process  issue  against  <<  The  State  of  Georgia*'^ 


George  W.  Phillips,  Plaintiff  in  Error,  v.  John  S.  Preston. 

11  H. 294. 

The  death  of  the  plaintiff  in  error  was  suggested  and  leave  given 
to  make  proper  parties  in  1846  —  this  not  being  done,  at  this  term 
the  writ  was  abated,  and  the  cause  remanded. 
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Smith  Hooan,  Arthur  S.  Hogan,  and  Reuben  Y.  Reynolds,  Plain- 
tiffs  in  Error,  v.  Aaron  Ross,  who  sues  for  the  Use  of  Robert  Pat* 

TERSON. 

11  H.S94. 

A  second  writ  of  error,  saed  oat  more  than  ten  days  alter  the  entry  of  jadgment,  can  not 
operate  as  a  nLpersedeas, 

This  court,  in  the  exercise  of  its  appellate  power,  cannot  issae  a  mtpenedeas  to  stay  pro- 
ceedings on  a  jadgment  of  an  inferior  court,  unless  the  writ  of  error  was  sued  out  within 
ten  days,  in  conformity  with  the  2Sd  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Large,  85.) 

Hardeman  v.  Anderson  4  H.  640,  explained* 

Error  to  the  district  court  of  the  United  States  for  the  northern 
district  of  MississippL  The  case  is  stated  in  the  opinion  of  the 
court 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  295  ] 

A  motion  has  been  made  in  this  case  for  a  supersedeas  to 
stay  execution  upon  a  judgment  rendered  in  the  district  court  of  the 
United  States  for  the  northern  district  of  MississppL 

The  judgment  was  rendered  in  December,  1847,  and  a  bond  was 
filed,  and  a  writ  of  error  lodged  in  the  clerk's  office  within  ten  days 
after  the  judgment ;  and  the  record  was  filed  and  the  case  docketed 
in  this  court  near  the  close  of  December  term,  1848.  But  no  cita- 
tion appeared  to  have  been  issued  for  the  defendant  in  error ;  and 
upon  that  ground  the  writ  was  dismissed  at  December  term,  1849. 
The  act  of  congress  makes  the  citation  necessary  in  order  to  remove 
a  case  to  this  court  by  writ  of  error. 

In  October,  1850,  after  that  writ  was  dismissed,  the  plaintiff  sued 
out  and  lodged  in  the  clerk's  office  of  the  district  court  another  writ, 
returnable  to  the  present  term  of  this  court,  and  gave  another  bond, 
and  served  a  citation  on  the  defendant  in  error  to  appear ;  and  filed 
the  record  and  docketed  the  case  in  this  court  And  it  appearing  by 
an  affidavit  filed  that  an  execution  has  been  issued  by  the  defendant 
in  error  upon  the  judgment  in  the  district  court,  this  motion  is  made 
to  stay  proceedings  upon  it,  while  the  writ  of  error  is  pending  in 
this  court 

Upon  the  dismissal  of  the  first  writ  of  error,  it  ceased  to 
be  •  a  supersedeas^  and  the  party  who  obtained  the  judg-  [  *  296  ] 
ment  in  the  district  court  was  undoubtedly  at  liberty  to  en- 
force it  by  execution,  unless  he  is  stayed  by  the  second  vmt  of  error 
now  pending.    And  the  question  presented  by  this  motion  is  whether 
this  writ  is  also  a  supersedeas.     We  think  it  is  not     The  act  of 

53* 
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1789,  c.  20,  §  23,  in  express  terms  declares  that  a  writ  of  error  shaU 
be  a  supersedeas  in  those  cases  only  where  the  writ  is  served  by  a 
copy  thereof  being  lodged  for  the  adverse  party  in  the  clerk's  office 
where  the  record  remains,  within  ten  days,  Sundays  exclusive,  after 
rendering  the  judgment.  The  writ  before  us  was  not  issued  or 
lodged  in  the  clerk's  office  for  nearly  two  years  after  the  judgment  in 
the  district  court.     It  cannot,  therefore,  operate  as  a  supersedeas. 

The  cases  relied  on  in  support  of  the  motion  stand  on  different 
grounds.  In  Stockton  and  Moore  r.  Bishop,  2  Howard,  74,  the  bond 
was  given  and  the  writ  of  error  filed  and  the  citation  issued  within 
ten  days  after  the  judgment.  The  act  of  congress,  therefore,  made 
it  a  supersedeas.  And  when  the  court  in  that  case  say  that  these 
proceedings  were  in  due  season,  they  are  speaking  of  the  time  of 
filing  them,  by  which  they  become  a  supersedeas  by  the  act  of  con- 
gress ;  and  not  of  the  time  within  which  a  writ  of  error  may  be 
brought  to  correct  the  errors  in  the  judgment. 

In  the  case  of  Hardeman  v,  Anderson,  4  How.  640,  the  original 
judgment,  it  is  true,  was  rendered  in  1839.  But  upon  referring  to 
the  record,  it  appears  that  a  controversy  arose  in  the  proceedings  on 
the  execution,  which  were  continued  firom  time  to  time  until  May 
20, 1844.  On  that  day  a  judgment,  or  an  order  that  was  regarded 
as  a  judgment,  was  entered,  to  which  an  exception  was  taken ;  and 
it  was  upon  this  judgment  or  order  that  the  first  writ  of  error  was 
sued  out.  The  bond,  writ,  and  citation  were  all  within  ten  days 
from  this  last  judgment  And  the  case  was  docketed  and  dismissed 
at  the  succeeding  term,  (December,  1844,)  not  on  account  of  any 
irregularity  or  omission  in  these  proceedings,  but  because  the  record 
had  not  been  filed  in  this  court. 

In  May,  1845,  after  this  writ  had  been  dismissed,  the  plaintiff  sued 
out  another  writ  of  error,  and  gave  bond,  and  regularly  cited  the 
defendant  in  error  to  appear ;  and  filed  the  record  and  docketed  the 
case  at  the  beginning  of  December  term,  1845.  And  the  court  being 
satisfied  from  the  testimony  offered  that  the  omission  to  file  the 
record  at  the  preceding  term,  arose  from  the  neglect  of  the  clerk  of 
the  district  court,  and  that  the  plaintiff  was  in  no  fault,  it  undoubtedly 
had  the  power  to  reinstate  the  case ;  and  when  reinstated  it  would 
stand  in  this  court  upon  the  first  writ  of  error,  and  not  upon 
[  •  297  ]  the  second.  *  The  proceedings  in  relation  to  that  writ  were 
in  due  time,  and  when  docketed  in  this  court  it  stayed  exe- 
cution, by  force  of  the  act  of  congress,  while  the  case  was  here  pend- 
ing. And  it  was  in  this  view  of  the  case  that  the  court  deemed  it 
their  duty  to  enforce  the  stay  by  awarding  a  supersedes.  It  was 
upon  this  ground  that  the  writ  was  issued,  and  not  under  the  removal 
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by  the  second  writ  of  error ;  nor  was  it  issued  nnder  the  14th  section 
of  the  act  of  1789,  as  would  seem  to  have  been  the  case,  from  some 
mistake  or  oversight  in  framing  the  orders  and  entries.  For  the 
court  is  unanimously  of  opinion,  that,  in  the  exercise  of  their  appel- 
late power,  they  are  not  authorized  to  award  a  supersedeas  to  stay 
proceedings  on  the  judgment  of  the  inferior  court,  upon  the  ground 
that  a  writ  of  error  is  pending,  unless  the  writ  was  sued  out  within 
ten  days  after  the  judgment,  and  in  conformity  with'  the  provisions 
of  the  23d  section  of  the  act  of  1789.  And  if  the  case  of  Harde- 
man V.  Anderson  had  been  considered  as  pending  here  by  force  of 
the  second  writ  of  error,  no  supersedeas  could  lawfully  have  been 
issued. 

The  case  now  before  us  was  not  brought  up  by  the  first  writ  for 
want  of  the  citation.  There  is  no  ground,  therefore,  for  reinstating 
the  case  in  this  court  upon  that  writ.  And  the  second  writ,  by 
which  alone  it  has  been  brought  here,  and  by  virtue  of  which  it  is 
now  pending,  was  not  sued  out  in  time  to  operate  as  a  supersedeas  ; 
and  this  court  have  not  the  power  to  award  one. 

The  motion  must,  therefore,  be  overruled. 

12  H.  387. 


Jbremiah  Van  Rensselaer,  Appellant,  v.  Philip  Kearney  and 
Frederic  De  Peyster,  Trustees  and  Executors  of  John  Watts, 
deceased,  Catherine  O.  Visscher,  Cornelius  O.  Van  Rensbb* 
LAER,  and  Olen  Van  Rensselaer,  Defendants. 

11  H.  S97. 

The  Eettlcd  con^tniction  of  the  act  of  New  York,  for  abolishing  entails,  passed  in  1786,  is,  that 
it  inclades  estates  tail  *in  remainder  and  vests  in  the  rcmainder^man  a  fee  simple,  snbject 
only  to  the  life  estate  of  the  tenant  in  possession  \  and  this  constniction  of  the  statate,  bj 
which  a  rule  of  property  has  been  established,  is  followed  by  this  court. 

If  a  deed  of  conveyance,  expressly  or  by  necessary  implication,  affirms  that  the  grantor  has 
and  conveys  a  fee  simple  in  the  land,  his  heirs  are  estopped  from  denying  that  he  had 
thai  estate,  and  passed  it  by  the  deed  to  the  grantee ;  and  this  may  appear,  in  any  part  of 
the  deed,  or  by  other  writings  which  are  referred  to  therein.  * 

The  particnlar  terms  of  a  deed  examined,  and  taken  in  connecdon  with  the  writings  referred 
to,  held  to  amonnt  to  sach  an  estoppel. 

The  case  is  stated  in  the  opinion  of  the  court  But  it  may  be 
useful  to  have  before  the  reader,  in  form,  the  deed  from  John  J.  Van 
Rensselaer  to  Penfield,  which  is  construed  by  the  court. 

•  "  This  indenture,  made  the  first  day  of  January,  1795,  be-  [  *  301  ] 
tween  John  J.  Van  Rensselaer,  of  the  county  of  Rensselaer 
and  State  of  New  York,  Esquire,  and  Catherine,  his  wife,  of  the  one 
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party  and  Daniel  Penfield,  of  the  city  of  New  York,  Esqnire,  of  the 
other  part :  Whereas  certain  articles  of  agreement,  indented,  were 
made  and  executed  by  and  between  the  said  John  J.  Van  Bensselaei 
of  the  one  part,  and  the  said  Daniel  Penfield  of  the  other  part,  bear- 
ing date  the  fourth  day  of  November  last  past,  in  the  words  follow- 
ing, to  wit :  Imprimis^  the  said  John  J.  Van  Rensselaer,  for  himself, 
his  heirs,  executors,  and  administrators,  doth  covenant,  grant,  and 
agree  to  and  with  the  said  Daniel  Penfield,  his  heirs,  executors,  and 
administrators,  that  he,  the  said  John  J.  Van  Rensselaer,  together 
with  Catherine,  his  wife,  within  the  term  of  three  months  from  the 
date  hereof,  by  a  good  and  sufficient  deed  and  conveyance  in  the 
law,  such  as  by  the  counsel  of  the  said  Daniel  Penfield,  his  heirs  or 
assigns,  shall  be  reasonably  advised,  devised,  or  required,  and  that 
free  and  clear,  and  freely  acquitted  and  discharged  of  and  from  all 
encumbrances  and  charges  other  than  leases  heretofore  given  by  the 
said  John  J.  Van  Rensselaer  and  his  ancestors,  assign,  release,  con- 
vey, assure,  bargain,  sell,  grant,  and  confirm  unto  the  said  Daniel 
Penfield,  his  heirs  and  assigns  forever,   all  the  right,  title,  interest, 

property,  claim,  and  demand,  either  in  possession,  reversion, 
[  *  302  ]  or  remainder,  of  him,  the  said  John  J.  Van  Rensselaer,  *  and 

Catherine,  his  wife,  of,  in,  or  to  all  that  tract  and  parcel  of 
land,  situate,  lying,  and  being  in  the  town  of  Claverack,  and  city  of 
Hudson,  in  the  county  of  Columbia,  and  included  within  the  boun- 
daries following,  to  wit,  that  is  to  say :  Beginning  at  the  mouth  of 
Major  Abraham's  or  Kinderhook  Creek ;  thence  running  south  eighty- 
four  degrees  and  thirty-eight  minutes  east,  ten  miles ;  thence  running 
south  forty  degrees  west,  as  far  as  the  right  of  John  Van  Rensselaer, 
the  grandfather  of  the  said  John  J.  Van  Rensselaer,  extended ;  from 
thence  to  Wahankasick ;  and  thence  up  Hudson  River  to  the  place 
of  beginning ;  together  with  all  and  singular  the  waters,  watercourses, 
and  streams  of  water,  profits,  advantages,  hereditaments,  and  appur- 
tenances whatsoever  thereunto  appertaining  or  belonging,  and  which 
have  been  considered  and  used,  or  now  are  used  and  occupied,  as 
part  and  parcel  thereof,  in  as  full  and  ample  a  manner  as  the  said 
John  J.  Van  Rensselaer  now  hath  and  enjoyeth  the  same,  and  in  as 
full  and  ample  a  manner  as  the  same  have  heretofore  been  had  and 
enjoyed  by  the  said  John  J.  Van  Rensselaer,  or  lawfully  may  be  had, 
used,  occupied,  possessed,  and  enjoyed  by  him,  his  heirs  or  assigns : 
To  have  and  to  hold  the  same  unto  the  said  Daniel  Penfield,  his 
heirs  and  assigns  forever,  excepting,  reserving,  and  saving  thereout 
all  the  land  included  within  the  foregoing  and  above-described  boun- 
daries, which  have  been  heretofore  granted  by  letters-patent  prior  to 
the  grants,  patents,  and  confirmations  under  which  the  right  and  title 
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« 

of  the  said  John  J.  Van  Rensselaer  is  derived ;  excepting  also  all 
lands  sold  or  granted  otherwise  than  by  lease  by  the  late  John  Van 
Rensselaer,  deceased,  and  the  aforesaid  John  J.  Van  Rensselaer,  and 
all  the  lands  granted  by  lease  from  the  said  John  Van  Rensselaer, 
deceased,  to  Robert  Van  Rensselaer,  situate,  lying,  and  being  in  the 
said  town  of  Claverack,  in  the  county  of  Columbia ;  and  excepting 
also  the  quantity  of  fifty  acres  of  woodland,  to  be  granted  by  the  said 
Daniel  Penfield  to  Henry  J.  Van  Rensselaer,  and  situate  within  the 
boundaries  before  mentioned  and  described,  and  to  be  by  them 
agreed  on ;  and  excepting,  also,  all  that  tract  of  land  situate  in  the 
city  of  Hudson  and  town  of  Claverack,  formerly  devised  by  Hendrick 
Van  Rensselaer  to  Henry  Van  Rensselaer,  deceased ;  and  excepting 
also  the  farm  of  land  in  possession  of  the  representatives  of  Eytie 
Moore,  deceased,  and  by  the  said  John  J.  Van  Rensselaer  conveyed 
to  John  Van  Rensselaer,  which  said  deed  shall  be  duly  acknowledged 
by  the  said  John  J.  Van  Rensselaer  and  Catherine,  his  wife,  pursuant 
to  the  act  in  such  case  made  and  provided,  as  in  and  by  the  said 
articles  of  agreement,  relation  being  thereunto  especially  had,  may, 
among  other  things,  more  fully  appear. 

*  ^  Now,  therefore,  this  indenture  witnesseth  that  the  said  [  *  303  ] 
John  J.  Van  Rensselaer  and  Catherine,  his  wife,  for  and  in 
consideration  of  the  sum  of  forty-four  thousand  five  hundred  and  fifty 
dollars  to  them  in  hand  paid,  the  receipt  whereof  they  do  hereby 
acknowledge,  and  therefrom  release  and  discharge  the  said  Daniel 
Penfield,  his  heirs  and  assigns,  have  granted,  bargained,  sold,  aliened, 
enfeoffed,  assured,  released,  and  confirmed,  and  by  these  presents  do 
grant,  bargain,  sell,  alien,  enfeoff,  assure,  release,  and  confirm,  unto 
the  said  Daniel  Penfield,  (in  his  actual  possession  now  being,  by 
virtue  of  a  bargain  and  sale  to  him  thereof  made  for  one  whole  year 
by  the  said  John  J.  Van  Rensselaer,  by  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  of  these  presents,  and  by  force  of 
the  statute  for  transferring  uses  into  possession,)  and  to  his  heirs  and 
assigns  forever,  all  and  singular  the  aforesaid  tract  of  land  above  de- 
scribed, lying  and  being  in  the  town  of  Claverack  and  city  of  Hud- 
son, and  so  butted  and  bounded  as  is  above  particularly  mentioned, 
together  with  all  and  singular  the  waters,  watercourses,  and  streams 
of  water,  profits,  advantages,  hereditaments,  and  appurtenances  what- 
soever thereto  appertaining  and  belonging,  or  which  have  been  con- 
sidered and  used,  or  now  are  used  and  occupied,  as  part  and  parcel 
thereof,  excepting,  reserving,  and  saving  thereout  all  the  lands  in- 
cluded within  the  foregoing  and  above-described  boundaries,  which 
are  excepted,  saved,  and  reserved  in  the  said  in  part  recited  articles 
of  agreement ;  which  said  tract  of  land,  after  deducting  the  said  ex- 
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ceptions,  reservations,  and  savings,  contains  the  quantity  of  thirty- 
three  thousand  six  hundred  and  fifty-eight  acres  of  land,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents,  issues,  ser- 
vices, and  profits  thereof,  and  also  all  leases  of  and  concerning  any 
part  or  parts  of  the  said  granted  premises ;  and  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim,  and  demand  of  them, 
the  said  John  J.  Van  Rensselaer  and  Catherine,  his  wife,  of,  in,  and 
to  the  same:  To  have  and  to  hold  the  said  tract  of  land  so  described, 
and  so  butted  and  bounded  as  above  recited,  excepting,  saving,  and 
reserving,  as  are  above  particularly  excepted,  saved,  and  reserved 
unto  the  said  Daniel  Penfield,  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  the  said  Daniel  Pejifield,  his  heirs  and  as- 
signs forever,  in  as  full  and  ample  a  manner  as  the  said  John  J.  Van 
Rensselaer  now  hath  and  enjoyeth  the  same,  and  in  as  full  and  ample 
a  manner  as  the  same  hath  heretofore  been  had  and  enjoyed  by  the 
said  John  J.  Van  Rensselaer,  or  lawfully  might,  if  these  presents  were 
not  made,  be  had,  used,  occupied,  possessed,  and  enjoyed  by  him,  his 
heirs  or  assigns.  And  the  said  John  J.  Van  Rensselaer,  for 
[  *  304  ]  himself,  his  heirs,  executors,  •and  administrators,  doth  cove- 
nant, grant,  and  agree,  to  and  with  the  said  Daniel  Penfield 
his  heirs  and  assigns,  in  manner  following,  that  is  to  say :  that  the 
said  tract  of  land  described,  butted  and  bounded  as  aforesaid,  except- 
ing, saving,  and  reserving  as  above  are  excepted,  saved,  and  reserved, 
is  free  and  clear,  and  shall  and  may  be  held  and  enjoyed  by  the  said 
Daniel  Penfield,  his  heirs  and  assigns,  according  to  the  true  intent 
and  meaning  of  these  presents,  fireely  and  clearly  acquitted  and  dis- 
charged of  and  from  all  incumbrances  and  charges,  other  than  leases 
heretofore  given  by  the  said  John  J.  Van  Rensselaer  and  his  ances- 
tors, or  any  of  them,  and  except  a  certain  mortgage  upon  the  prem- 
ises executed  by  the  said  John  J.  Van  Rensselaer,  to  Philip  Schuyler, 
Esq.,  dated  the  11th  day  of  August,  1791,  to  secure  the  payment  of 
three  thousand  one  hundred  pounds. 

"  In  witness  whereof  the  parties  to  these  presents  have  hereunto 
interchangeably  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  "  John  J.  Van  Rensselaer,         [l.  s.] 

Catherine  Van  Rensselaer."  [l.  s.] 

Webster  and  Blunt^  for  the  appellant. 
Wbodj  contra. 

"  •  317  ]       •  Nelson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York. 
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John  Van  Rensselaer,  being  seised  in  fee  of  a  large  tract  of  land 
in  the  county  of  Columbia,  State  of  New  York,  made  and  published 
his  last  will  and  testament  on  the  25th  of  May,  1782,  by  which  he 
devised  the  same  to  John  J.  Van  Rensselaer,  his  grandson,  for  and 
during  his  natural  life ;  and  from  and  after  his  decease,  to  the  first 
son  of  the  body  of  the  said  John  J.  lawfully  begotten,  and  to  the  heirs 
male  of  his  body ;  and,  in  default  of  such  issue,  then  to  the  second, 
third,  and  every  other  son  of  the  said  John  J.,  successively,  and,  in 
remainder;  the  one  after  the  other,  as  they  shall  be  in  seniority  of 
birth,  and  the  several  and  respective  heirs  male  of  the  first,  second, 
third,  and  other  son  or  sons ;  the  eldest  of  such  sons,  and  the  heirs 
male  of  his  body,  being  always  preferred. 

The  testator  died  in  1783,  leaving  John  J.,  the  grandson,  surviving, 
who  entered  into  the  possession  and  enjoyment  of  the  estate.  John 
J.  had  five  children,  John,  the  first-born,  whose  birth  was  in  1791, 
Jeremiah,  the  present  complainant,  Cornelius,  and  Glen,  and  a 
daughter,  Catherine  G. 

By  an  act  of  the  legislature  of  the  State  of  New  York,  passed  23d 
February,  1786,  it  was  enacted  as  follows :  **  That  all  estates  tail 
shall  be,  and  hereby  are  abolished ;  and  that  in  all  cases  where  any 
person  or  persons  now  is,  or  if  the  act  hereinafter  mentioned  and  re- 
pealed [referring  to  an  act  passed  12th  July,  1782]  had  not  been 
passed,  would  now  be,  seised  in  fee  tail  of  any  lands,  tenements,  or 
heredi&iments,  such  person  and  persons  shall  be  deemed  to  be  seised 
of  the  same  in  fee-simple  absolute ;  and,  further,  that  in  all  cases 
where  any  person  or  persons  would,  if  the  said  act  and  this  present 
act  had  not  been  passed,  at  any  time  hereafter  become  seised  in  fee 
tail  of  any  lands,  tenements,  or  hereditaments,  by  virtue  of  any  de- 
vise, gift,  grant,  or  other  conveyance  heretofore  made,  or  hereafter  to 
be  made,  or  by  any  other  means  whatsoever,  such  person  or  persons, 
instead  of  becoming  seised  thereof  in  fee  tail,  shall  be  deemed  and 
adjudged  to  become  seised  thereof  in  fee-simple  absolute,"  3  Rev, 
Stat  N.  Y.  1st  ed.  App.  48 ;  1  Rev.  Laws,  1813,  p.  62. 

As  we  have  already  stated,  John,  the  first-born  son  of  John  J,, 
the  grandson,  was  born  in  1791,  and  he  died  without  issue,  in  1813, 
while  the  life-estate  was  running,  his  father  having  survived  until 
1828. 

*  On  the  birth  of  John,  the  first-bom,  his  remainder  as  the  [  *  318  J 
first  tenant  in  fee  tail,  which  was  before  contingent,  became 
vested  in  interest,  and  he  was  thereafter  seised  of  an  estate  tail 
in  remainder,  the  vesting  in  possession  being  dependent  upon  the 
termination  of  the  life-estate. 

The  interest  in  the  estate  in  remainder  in  which  they  vested  imme- 
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diately  on  his  birth,  carried  with  it  a  fixed  right  of  future  enjoyment 
in  possession,  the  instant  the  life-estate  terminated. 

The  question  upon  this  branch  of  the  case  is,  whether  or  not  the 
estate  in  fee  tail  in  remainder  thus  acquired  under  the  will  of  John 
Van  Rensselaer,  was  converted  into  a  fee-simple  absolute  in  John, 
the  first-born  son  of  John  J.,  by  the  operation  of  the  act  of  1786, 
abolishing  entails. 

The  act  provides  that,  if  any  person  shall  thereafter  ^<  become  seised 
in  fee  tail  of  any  lands,  tenements,  or  hereditaments,  by  virtue  of  any 
devise,"  &c.,  he  shall  be  deemed  to  have  become  seised  in  fee^simple 
absolute. 

It  is  admitted  that  John,  the  first-born,  took  a  vested  remainder  in 
fee  tail  under  the  will,  the  instant  he  came  into  being,  and  that  he 
was  seised  of  an  estate  in  remainder  in  the  premises  in  question; 
but  it  is  insisted  that  this  is  not  the  character  of  the  estate  described 
in  the  statute,  and  which  is  there  turned  into  a  fee-simple ;  that,  in 
order  to  bring  the  case  within  it,  the  tenant  in  tail  in  remainder  must 
be  vested  in  possession,  as  well  as  in  interest,  and  without  which  he 
cannot  be  said  to  be  seised  of  the  lands,  tenements,  or  hereditaments; 
and,  as  John  died  during  the  running  of  the  life-estate,  and  therefore 
was  never  seised  in  possession,  the  fee-simple  did  not  vest  in  him 
under  the  statute,  but  was  postponed  to  the  next  tenant  in  tail,  the 
second  son,  Jeremiah,  who  is  the  complainant  in  the  suit. 

We  do  not  propose  to  enter  into  an  examination  of  this  qtlestion, 
and  which  involves  the  true  construction  of  the  act  of  1786 ;  as  that 
act  has  been  several  times  before  the  courts  of  New  York,  and  its 
construction  settled  by  the  highest  authority  in  that  State.  Vander- 
heyden  v.  Crandall,  2  Denio,  9 ;  S.  C.  on  Appeal,  1  Comstock,  491 , 
Van  Rensselaer  v.  Poucher,  5  Denio,  35. 

One  of  the  cases  arose  under  the  will  before  us,  and  involved  the 
question  as  to  the  effect  of  the  act  upon  the  estate  of  John,  the  first- 
born tenant  in  tail,  the  same  as  here. 

The  construction  of  the  act,  as  given  in  these  cases,  must  form  the 
rule  of  decision  upon  the  question,  according  to  the  established  course 
of  proceeding  in  this  court  12  Wheat  167,  168 ;  6  Pet  291 ;  7 
How.  818 ;  8  How.  668,  669. 

In  the  case  in  the  court  of  appeals  in  New  York,  Mr.  Justice  Bron- 
son,  who  delivered  the  judgment  of  the  court,  observed 
[  *  319  ]  *  that  '^  it  is  true  the  statute  speaks  of  a  person  seised  of 
lands,  tenements,  or  hereditaments ;  and,  in  general,  seizure 
of  lands  means  actual  possession  of  them.  But,  taken  in  their  con- 
nection, the  words  evidently  mean  seisin  of  an  estate  in  lands.  The 
legislature  began  by  speaking  of  estates  tail ;  that  was  the  subject  in 
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hand;  those  estates  were  to  be  turned  into  estates  of  a  different 
tenore  or  quality ;  and  the  law-medcers  must  be  understood  as  speak- 
ing of  the  same  thing  in  the  latter  part  of  the  clause  which  they  had 
mentioned  in  the  first" 

He  observes :  ^'  As  I  read  the  statute,  the  provision  is,  that  all 
estates  tail  shall  be  abolished ;  and  where  any  person  now  is  seised 
of  an  estate  in  fee  tail  on  any  lands,  &c.,  such  person  shall  be  deemed 
to  be  seised  of  the  same,  to  wit,  an  estate  in  the  lands,  in  fee  sim- 
pie," 

He  further  remarks :  <^  The  third  section,  which  regulates  descents, 
like  the  first,  which  abolishes  entails,  speaks  of  a  person  seised  of 
lands,  tenements,  or  hereditaments ;  and  I  think  the  word  '  seisin ' 
was  used  in  the  same  sense  in  both  sections.  One  who  has  a  vested 
remainder  in  fee  simple  expectant  on  the  determination  of  a  present 
freehold  estate  has  such  a  seisin  in  law,  when  the  estate  was  acquired 
by  purchase,  as  will  constitute  him  a  stirps  or  stock  of  descent  under 
the  third  section.  And  the  person  who  has  a  vested  remainder  in 
fee  tail,  acquired  in  the  same  way,  has  such  a  seisin  in  law  as  brings 
his  case  within  the  operation  of  the  first  section.  His  remainder  in 
fee  tail  is  turned  into  a  remainder  in  fee  simple.  The  first  section 
brings  the  case  under  the  influence  of  the  third.  And  the  estate  no 
longer  follows  the  will  of  the  donor,  but  is  governed  by  the  general 
law  of  descents." 

This  being  regarded  as  the  true  construction  of  the  act  of  1786,  it 
follows  that  John,  the  first-born  son  of  John  J.,  took  an  estate  in  fee 
simple  absolute  in  remainder  in  the  premises ;  and  that  on  his  death, 
in  1813,  it  descended,  according  to  the  law  of  New  York,  to  his 
father,  the  life-tenant ;  and  the  two  estates  being  thus  united  in  him, 
he  became  vested  with  the  whole  estate  in  fee  simple  absolute. 

The  complainant,  therefore,  has  failed  to  make  out  any  estate  in 
the  premises  under  the  will  of  John  Van  Rensselaer,  and  can  claim 
title  only  through  his  father,  John  J.,  as  one  of  the  heirs  of  his  estate. 

The  tract  of  land  in  question  embraces  between  thirty-three  and 
thirty-four  thousand  acres,  and  on  the  1st  of  January,  1795,  John  J., 
the  life-tenant,  sold  and  conveyed  the  same  in  fee  to  Daniel  Penfield, 
for  the  consideration  of  $44,550. 

It  is  more  than  probable  it  was  the  opinion  of  the  profession  in 
New  York,  at  the  date  of  this  conveyance,  that  John  J.,  the 
*  grandson,  took  an  estate  in  fee  tail  under  the  will  of  his  [  *  320  ] 
grandfather,  within  the  rule  in  Shelley's  case,  which  the  act 
of  1786  had  turned  into  a  fee  simple  absolute ;  and  that  the  purchase 
was  made  under  the  belief  that  he  was  competent  to  convey  the  fee. 

It  is  admitted,  however,  that  this  construction,  which  may  have 
VOL.  xvfii.  54 
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been  given  at  the  time,  was  a  mistaken  one ;  and  that  he  took  only 
an  estate  for  life,  which  terminated  on  his  death,  the  26th  of  Sep- 
tember, 1828.  At  that  time,  we  have  seen,  he  was  seised  of  the  whole 
estate  in  fee,  in  consequence  of  the  death  of  his  eldest  son,  the  first- 
born tenant  in  fee  tail  in  1813,  and  which  descended  to  his  four  chil- 
dren, three  sons  and  a  daughter,  as  tenants  in  common,  of  whom  the 
complainant  is  one,  unless  they  are  estopped  from  setting  up  the  title 
by  the  deed  of  the  1st  of  January,  1795,  to  Penfield,  under  whom  the 
defendants  hold. 

On  the  part  of  the  complainant,  it  is  insisted  that  the  conveyance 
is  a  deed  of  bargain  and  sale,  and  quitclaim,  without  any  covenants 
of  title  or  warranty,  and,  therefore,  could  operate  to  pass  only  liie 
estate  for  life  of  which  the  grantor  was  then  seised ;  that  it  contains 
no  appropriate  words,  when  taken  together,  by  force  of  which  the 
subsequently  acquired  title  enured  to  the  benefit  of  the  grantee,  or 
those  claiming  under  him,  or  that  can  estop  the  heirs  from  denying 
that  he  had  any  greater  estate  than  the  tenancy  for  life  ;  and  that  the 
deed  purports  on  its  face  to  grant  and  convey  simply  the  right,  titie, 
and  interest  which  the  grantor  possessed  in  the  premises  at  the  time, 
and  nothing  more;  that  the  only  covenant  is  a  covenant  against 
encumbrances,  which  affords  indemnity  against  any  liens  or  charges 
upon  the  estate  conveyed,  but  which  cannot  be  regarded  as  warrant- 
ing the  title ;  and  that  this  express  covenant  takes  away  9II  implied 
ones. 

This  is  the  substance  of  the  argument  on  the  part  of  the  appellant 

By  the  covenant  against  encumbrances,  the  grantor,  for  himself  and 
his  heirs,  covenants  and  agrees  to  and  with  the  grantee  and  his  heirs 
and  assignees,  that  the  tract  of  land  conveyed,  excepting  parts  pre- 
viously sold  in  fee  by  his  ancestor,  John  Van  Rensselaer,  and  by  him- 
self; also,  lands  leased  to  Robert  Van  Rensselaer,  a  lot  of  woodland 
to  be  conveyed  by  the  grantee  to  H.  J.  Van  Rensselaer,  a  tract  lying 
in  the  city  of  Hudson,  and  a  farm  in  the  possession  of  Mrs.  Moore, 
—  with  the  exception  of  these  several  parcels,  the  grantor  covenants 
that  the  tract  conveyed  is  free  and  clear,  and  shall  be  held  and  en- 
joyed by  the  grantee,  his  heirs  and  assigns,  according  to  the  true 
intent  and  meaning  of  these  presents,  freely  and  clearly 
[  *  321  ]  *  acquitted  and  discharged  of  and  from  all  encumbrances 
and  charges  other  than  leases  heretofore  given  by  the  said 
grantor  and  his  ancestors. 

This  covenant,  it  wiU  be  seen,  excepts  out  of  the  indemnity,  in  ex- 
press terms,  parcels  of  land  previously  granted  out  of  the  tract,  in  fee 
simple,  and  the  title  to  which  was  outstanding  in  third  persons ;  and 
also  the  leases  which  had  been  given  in  fee,  or  for  the  lives  of  the 
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lessees,  on  which  rents  had  been  reserved,  and  which  leases  were  to 
be  transferred  to  the  grantee  as  rents  and  profits  belonging  to  the 
estate,  and  which  he  was  to  enjoy. 

The  draughtsman  seems  to  have  supposed  that  the  outstanding 
titles  in  fee  in  these  several  tracts,  and  also  the  leases  in  fee  and  for 
lives  previously  granted,  and  above  referred  to,  would  have  been  em- 
braced within  the  covenant,  unless  expressly  excepted  out  of  it,  and 
that  they  might  be  regarded  as  an  encumbrance  upon  the  estate 
which  the  deed  purported  to  convey,  and,  consequently,  a  breach  of 
this  covenant  against  encumbrances.  This  is  the  natural,  if  not  the 
necessary,  implication  from  the  structure  of  the  covenant ;  for,  other- 
wise, the  exceptions  are  without  meaning. 

And,  by  parity  of  reasoning,  the  implication  is  equally  strong,  that 
the  covenant  embraced,  and  was  intended  to  embrace,  and  secure  to 
the  grantee  and  his  heirs,  the  whole  of  the  interest  and  estate  in  the 
tract  which  the  deed  purports  to  convey,  saving  and  excepting  only 
the  parcels  and  portions  of  the  title  thus  enumerated  and  taken  out 
of  it ;  and  hence,  if  any  outstanding  title  existed  not  enumerated  and 
excepted,  there  would  be  grounds  for  alleging  a  breach  of  the  cove- 
nant, and  for  claiming  that  the  grantee,  his  heirs  or  assigns,  were 
entitled  to  an  action  to  recover  indemnity  for  such  diminution  of  the 
estate. 

This  result  would  seem  almost  necessarily  to  follow  £rom  the  na- 
ture and  structure  of  the  covenant,  unless  we  regard  it  as  inserted 
mainly  for  the  benefit  of  the  grantor,  to,  enable  him  to  make  the  ex- 
ceptions. For  it  is  but  reasonable  to  presume  that  the  draughtsman, 
in  making  the  exceptions,  did  not  stop  short  in  the  enumeration  of 
the  parts  and  portions  of  the  estate  and  title  intended  to  be  saved 
firom  its  operation ;  or  that  he  omitted  any  right  or  interest  not  in- 
tended to  pass  by  the  conveyance.  And  hence  the  reasonableness 
of  the  implication,  that  every  part  of  the  estate  and  interest  in  the 
same  that  the  deed  purported  to  convey  was  intended  to  be  embraced 
within  the  covenant  not  included  within  the  exception. 

These  several  rights  and  interests  had  already  been  excepted  out 
of  the  granting  clause  in  the  deed,  and  hence  the  exception 
*  in  this  part  of  the  instrument  was  not  necessary  for  this  [  *  322  ] 
purpose.     The  exception  here  related  exclusively  to  the  cov- 
enant of  enjoyment  of  the  premises  free  from  all  encumbrances,  and 
was  intended  as  a  saving  from  its  scope  and  obligation. 

There  is  much  force,  therefore,  in  the  argument,  that  this  covenant, 
from  its  peculiar  phraseology  and  structure,  was  intended  as  some« 
thing  more  than  a  simple  covenant  against  encumbrances  and  charges 
apon  the  estate ;  and  th^t  it  was  intended  by  the  parties  as  a  cov 
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enant  of  the  title  which  the  deed  purported  to  convey,  and  if  so,  this 
of  itself  would  operate  upon  the  estate  subsequently  acquired  by  the 
grantor,  so  that  it  would,  as  against  him  and  all  persons  claiming 
under  him,  enure  to  the  benefit  of  the  grantee,  his  heirs  and  assigns. 

But,  independently  of  this  view,  and  of  any  covenants  of  title,  in 
the  technical  sense  of  the  term,  in  the  deed  of  Ist  January,  1795,  we 
are  of  opinion  that  the  complainant  is  estopped  from  denying  that 
John  J.  Van  Rensselaer,  the  grantor,  was  seised  of  an  estate  in  fee 
simple  at  the  date  of  that  deed,  the  grounds  of  which  opinion  we  will 
now  proceed  to  state. 

The  general  principle  is  admitted,  that  a  grantor,  conveying  by 
deed  of  bargain  and  sale,  by  way  of  release  or  quitclaim  of  all  his 
right  and  title  to  a  tract  of  land,  if  made  in  good  faith,  and  without 
any  fraudulent  representations,  is  not  responsible  for  the  goodness  of 
the  title  beyond  the  covenants  in  his  deed.  7  How.  159  ;  2  Sugden 
on  Vendors,  c.  12,  §  2,  p.  421 ;  2  Kent's  Comm.  473 ;  4  ibid.  471,  note 

1  Cow.  616 ;  9  Cow.  1 ;  4  Wend.  622  ;  7  Conn.  256 ;  11  Wend.  110 
S.  C.  13  Wend.  78 ;  12  Pick.  78 ;  1  Rev.  Stat  N.  Y.  739,  §§  143, 145 
15  Pick.  23 ;  14  Johns.  193. 

A  deed  of  this  character  purports  to  convey,  and  is  understood  to 
convey,  nothing  more  than  the  interest  or  estate  of  which  the  grantor 
is  seised  or  possessed  at  the  time ;  and  does  not  operate  to  pass  or 
bind  an  interest  not  then  in  existence.  The  bargain  between  the 
parties  proceeds  upon  this  view,  and  the  consideration  is  regulated  in 
conformity  with  it.  K  otherwise,  and  the  vendee  has  contracted  for 
a  particular  estate,  or  for  an  estate  in  fee,  he  must  take  the  precaution 
to  secure  himself  by  the  proper  covenants  of  title. 

But  this  principle  is  applicable  to  a  deed  of  bargain  and  sale  by 
release  or  quitclaim,  in  the  strict  and  proper  sense  of  that  species  of 
conveyance.  And,  therefore,  if  the  deed  bears  on  its  face  evidence 
that  the  grantors  intended  to  convey,  and  the  grantee  expected  to 
become  invested  with,  an  estate  of  a  particular  description  or  quality, 
and  that  the  bargain  had  proceeded  upon  that  footing  between  the 
parties,  then,  although  it  may  not  contain  any  covenants  of 
[  *  323  ]  title,  in  the  technical  sense  of  the  *  term,  still,  the  legal  oper- 
ation and  effect  of  the  instrument  will  be  as  binding  upon 
the  grantor  and  those  claiming  under  him,  in  respect  to  the  estate 
thus  described,  as  if  a  formal  covenant  to  that  effect  had  been  inserted, 
at  least,  so  far  as  to  estop  them  from  ever  afterwards  denying  that  he 
was  seised  of  the  particular  estate  at  the  time  of  the  conveyance. 

The  authorities  are  very  full  on  this  subject  Ooodtitle  i;.  Bailey, 
Cowp.  601 ;  Bensley  i;.  Burdon,  2  Sim.  &  Stu.  524 ;  S.  C.  5  Russell ; 

2  Barn.  &  Ad.  278,  where  this  case  is  referred  to ;  Doe  ex  dent.  Mar- 
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chant  V.  Errington,  8  Scott,  210 ;  Rees  v.  Lloyd,  Wightwick,  129  ; 
Bowman  v.  Taylor,  2  Ad.  &  Ellis,  278 ;  Lainson  v.  Tremere,  1  ibid. 
792 ;  Stow  r.  Wyse,  7  Conn.  214 ;  Penrose  r.  Griffith,  4  Binney, 
231 ;  Denn  v.  Cornell,  3  Johns.  Cas.  174 ;  8  Cow.  586 ;  Carver  v. 
Jackson  ex  dent.  Astor,  4  Pet  1 ;  7  Greenleaf,  96 ;  4  Kent's  Com.  271, 
note ;  1  Smith's  Leading  Cases,  p.  450,  note  to  the  Duchess  of 
Kingston's  case. 

In  the  case  of  Bensley  v,  Burdon,  the  party  granting  the  estate  re- 
cited that  he  was  entitled  to  a  remainder  in  fee,  expectant  upon  the 
determination  of  the  life-estate  of  his  father,  in  certain  premises 
therein  described.  In  point  of  fact,  he  had  no  interest  in  the  prem- 
ises at  the  time ;  but  became  vested  with  an  estate  for  life  in  a  part 
of  them  some  two  years  afterwards,  under  the  will  of  his  father,  and 
soon  after  conveyed  this  interest  to  the  defendant. 

The  vice-chancellor  held,  that  the  grantor  having  averred  in  the 
deed  that  he  was  seised  of  a  remainder  in  fee,  expectant  on  the  death 
of  his  father,  he  was  estopped  from  setting  up,  that  at  the  time  of  the 
grant,  he  was  not  duly  seised  of  the  estete  according  to  the  aver- 
ment; that  the  estoppel  run  with  the  land,  and  bound  not  only  the 
grantor,  but  all  claiming  under  him ;  and  that  the  defendant  was, 
therefore,  equally  estopped  from  denying  the  title. 

There  was  an  appeal  in  this  case  to  the  lord  chancellor,  and  his 
decision  is  referred  to  as  reported  in  5  Russell,  330 ;  but  there  is  an 
error  in  the  reference,  and  I  have  not  been  able  to  find  it.^ 

But  in  Right  ex  dem.  JefFerys  v.  Bucknell,  2  Barn.  &  Ad.  281,  Lord 
Tenterden  refers  to  the  case,  and  says  that  the  judgment  of  the  vice- 
chancellor  was  affirmed,  and  that  the  chancellor  put  his  decision  on 
the  ground,  that  the  recital  of  the  interest  of  the  grantor  in  the  prem- 
ises was  an  averment  of  a  particular  fact,  by  which  the  defendant 
was  concluded. 

And  in  the  case  of  Doe  ex  dent.  Marchant  v.  Errington,  which  was 
an  action  of  ejectment  to  recover, possession  of  a  set  of  chambers  in 
Lincoln's  Inn,  it  appeared  that  one  Boileau,  having  been 
admitted  by  the  Benchers  of  the  society,  the  owners  *  of  the  [  *  324  ] 
fee,  to  the  chambers  for  life,  had  granted  the  same  to  the 
lessor  of  the  plaintiff  in  trust  to  secure  an  annuity,  reciting  in  the 
deed  that  he  was  well  entitled  to  an  estate  for  life  in  the  chambers. 

Afterwards  Boileau,  by  an  arrangement  with  the  defendant,  sur- 
rendered to  him  the  possession  of  the  chambers,  who  continued  to 
occupy  them  at  the  time  of  the  commencement  of  the  suit,  which 
was  brought  in  consequence  of  the  annuity  being  in  arrear. 

i  It  is  in  4  L.  J.  Ch.  164 ;  8  L.  J.  Ch.  85. 
64* 
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By  the  regulations  of  the  society,  it  appeared  that,  in  order  to  sur- 
render possession,  the  person  last  admitted  must  present  a  petition 
to  the  masters  of  the  bench  for  permission  to  surrender,  first  paying 
all  his  arrear  of  dues ;  and  the  person  who  is  to  succeed  must  also 
present  a  petition  to  be  admitted;  and  thereupon,  if  consent  be  given, 
then  an  order  is  entered  that  the  person  admitted  may  have  leave  to 
surrender,  and  the  person  who  is  to  succeed  may  be  admitted  on 
paying  the  fine  and  fees.  And  that  it  is  in  the  discretion  of  the 
masters,  for  the  time  being,  to  make  such  orders  for  the  admission  to 
or  exclusion  from  chambers  in  the  Inn  as  they  may  think  fit. 

The  lessor  of  the  plaintiff  sought  to  recover  on  the  ground  that 
Boileau  was  estopped  from  denying  that  he  was  seised  of  an  estate 
for  life  in  the  chambers  by  the  recital  in  his  conveyance ;  and  that  the 
defendant  coming  in  under  him  was  equally  estopped. 

Tindall,  C.  J.,  in  giving  judgment,  observed,  that  the  case  had  very 
properly  been  argued  on  the  ground  of  estoppel;  for  if  it  were  a  ques- 
tion of  title,  the  lessor  of  the  plaintiff  would  clearly  be  out  of  court 
That  he  must  claim  under  the  estoppel  created  by  the  recital  in  the 
deed  of  conveyance.  He  admitted  that  Boileau  was  bound  by  the 
recital ;  and  the  defendant  also,  if  in  privity  of  estate ;  that,  accord- 
ing to  the  old  authorities,  he  must  either  come  in  the  per  or  the  post, 
that  is,  he  must  claim  from,  through,  or  under  the  party.  That  the 
defendant  did  not  claim  under  Boileau,  but  under  the  trustees  of  the 
society  of  Lincoln's  Inn,  and  therefore  was  not  estopped  from  deny- 
ing the  title. 

Coltman,  J.,  observed,  that,  as  between  Boileau  and  the  lessor  of 
the  plaintiff,  the  former  might  be  estopped  from  denying  that  he  had 
the  estate  he  represented  by  his  deed ;  but  that,  to  enable  the  plain- 
tiff to  succeed,  it  was  necessary  for  him  to  show  that  the  defend- 
ant claimed  through  or  under  Boileau,  so  that  the  estoppel  should 
afiect  him. 

In  the  case  of  Bowman  v*  Taylor,  2  Ad.  &  Ellis,  278,  Lord  Den- 
man,  C.  J.,  observed,  that,  <<  as  to  the  doctrine  laid  down  in  Co.  Litt 
352  b,  that  a  recital  doth  not  conclude,  because  it  is  no 
[•325]  direct  *  affirmation,  the  authority  of  Lord  Coke  is  a  very 
great  one ;  but  still,  if  a  party  has  by  his  deed  recited  a  spe- 
cific fact,  though  introduced  by  a  *  whereas,'  it  seems  to  me  impos- 
sible to  say  that  he  shall  not  be  bound  by  his  own  assertion  so  made 
under  seal." 

And  Taunton,  J.,  remarked,  in  the  same  case,  that  the  law  of 
estoppel  is  not  so  unjust  or  absurd  as  it  has  been  too  much  the  custom 
to  represent.  The  principle  is,  that,  where  a  man  has  entered  into  a 
Aolemn  engagement  by  deed  under  his  hand  and  seal  as  to  certain 
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facts,  be  shall  not  be  permitted  to  deny  any  matter  wbich  he  has  so 
asserted. 

In  the  case  of  Fairbanks  v.  Williamson,  7  Grreenleaf,  96,  there  was 
no  covenant  of  title  in  the  deed,  which  was  in  fee ;  but  the  grantor 
covenanted  that  neither  himself,  his  heirs,  or  assigns  would  ever  make 
any  claim  to  the  premises.  The  court  held  that  this  operated  as  an 
estoppel,  not  only  upon  him,  but  upon  all  claiming  under  him,  from 
setting  up  an  after-acquired  title  to  the  land  against  the  grantee  or 
those  in  privity  with  him. 

In  Jackson  ez  dent.  Munroe  v.  Parkhurst  et  al.  9  Wend.  209,  the 
recovery  was  placed  altogether  on  the  ground  of  estoppel,  the  de- 
fendant holding  under  the  grantor  of  the  deed  in  which  the  title  was 
recited.  And  in  Bight  ex  dem.  JeiTerys  v.  Bucknell,  2  Barn.  &  Ad. 
278,  where  the  recital  in  the  deed  was,  that  the  grantor  was  legally 
or  equitably  entitled  to  an  estate  in  fee  in  the  premises,  the  court  re- 
fused to  bind  the  party  coming  in  under  him  as  a  purchaser  for  a 
valuable  consideration  of  the  after-acquired  title,  solely  on  the  ground 
that  there  was  no  certain  and  precise  estate  set  forth  in  the  recital. 

The  principle  deducible  from  these  authorities  seems  to  be,  that, 
whatever  may  be  the  form  or  nature  of  the  conveyance  used  to  pass 
real  property,  if  the  grantor  sets  forth  on  the  face  of  the  instrument, 
by  way  of  recital  or  averment,  that  he  is  seised  or  possessed  of  a 
particular  estate  in  the  premises,  and  which  estate  the  deed  pur- 
ports to  convey ;  or,  what  is  the  same  thing,  if  the  seisin  or  pos- 
session of  a  particular  estate  is  aflSbrmed  in  the  deed,  either  in 
express  terms  or  by  necessary  implication,  the  grantor  and  all  persons 
in  privity  with  him  shall  be  estopped  from  ever  afterwards  denying 
that  he  was  so  seised  and  possessed  at  the  time  he  made  the  con- 
veyance. The  estoppel  works  upon  the  estate,  and  binds  an  after- 
acquired  title  as  between  parties  and  privies. 

The  reason  is,  that  the  estate  thus  afiirmed  to  be  in  the  party 
at  the  time  of  the    conveyance  must   necessarily  have   influenced 
the  grantee  in  making  the  purchase,  and  hence  the  grantor 
and  those  in   privity  with  him,  in   good   faith   and  *  fair  [  *  326  ] 
dealing,  should  be  forever  thereafter  precluded  from  gain- 
saying it. 

The  doctrine  is  founded,  when  properly  applied,  upon  the  highest 
principles  of  morality,  and  recommends  itself  to  the  common  sense 
and  justice  of  every  one.  And  although  it  debars  the  truth  in  the 
particular  case,  and  therefore  is  not  unfrequently  characterized  as 
odious,  and  not  to  be  favored,  still  it  should  be  remembered  that  it 
debars  it  only  in  the  case  where  its  utterance  would  convict  the  party 
of  a  previous  falsehood ;  would  be  the  denial  of  a  previous  affirma- 
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tion  upon  the  faith  of  which  persons  had  dealt,  and  pledged  their 
credit  Or  expended  their  money. 

It  is  a  doctrine,  therefore,  when  properly  understood  and  appUed, 
that  concludes  the  truth  in  order  to  prevent  fraud  and  falsehood,  and 
imposes  silence  on  a  party  only  when  in  conscience  and  honesty  he 
should  not  be  allowed  to  speak. 

Now,  applying  this  doctrine  to  the  case  in  hand,  our  next  inquiry 
will  be,  whether  or  not,  John  J.  Van  Rensselaer  affirmed,  in  his  deed 
of  January  1, 1795,  to  Penfield,  that  he  was  seised  of  an  estate  in  fee 
in  the  premises,  and  whether  the  deed  purports  on  its  face  to  convey 
an  estate  of  that  description. 

As  to  the  question  involved  in  the  latter  branch  of  the  inquiry,  we 
need  only  refer  to  the  words  of  the  grant  to  determine  it.  The  deed 
is  of  all  the  right,  title,  and  interest  of  the  grantor  in  the  tract  of 
land  to  Penfield,  his  heirs  and  assigns  forever,  terms  that  would  have 
passed  an  estate  in  fee,  if  John  J.  had  been  seised  of  it  at  the  time 
of  the  conveyance. 

The  most  important  question  arises  upon  the  other  branch  of  the 
inquiry.  Has  the  grantor  affirmed  on  the  face  of  the  deed  that  he 
was  seised  of  this  particular  estate  in  the  premises  at  the  time  he 
made  the  grant? 

The  argument  on  the  part  of  the  complainant  is,  that,  although 
the  granting  words  of  the  deed  are  broad  and  comprehensive, — 
such  as,  *'  have  granted,  bargained,  sold,  aliened,  enfeoffed,  assured, 
released,  and  confirmed,  and  by  these  presents  do  grant,  bargain,  sell, 
alien,  enfeoff,  assure,  release,  and  confirm  unto  the  said  Daniel  Pen- 
field,"  '^and  to  his  heirs  and  assigns  forever,  all  and  singular  the  afore- 
said tract  of  land,"  &c.,  '*  and  also  all  leases  of  and  concerning  any 
part  or  parts  of  the  said  granted  premises ;  and  also  all  the  estate, 
right,  title,  interest,  property,  possession,  claim,  and  demand  of  them, 
the  said  John  J.  Van  Rensselaer  and  Catherine,  his  wife,  in  the 
same," — yet  the  grant  is  qualified  by  the  habendum  clause, — ^*^  to  have 
and  to  hold  the  said  tract  of  land  so  described,  and  so  butted  and 
bounded  as  above  recited,  &c.,  unto  the  said  Daniel  Pen- 
[  •  327  ]  field,  his  heirs  and  assigns,  to  the  only  proper  *U8e  and  be- 
hoof of  the  said  Daniel  Penfield,  his  heirs  and  assigns 
forever,  in  as  full  and  ample  a  manner  as  the  said  John  J.  Van  Rens- 
selaer now  hath  and  enjoyeth  the  same,  and  in  as  full  and  ample  a 
manner  as  the  same  hath  heretofore  been  had  and  enjoyed  by  the 
said  John  J.  Van  Rensselaer,  or  lawfully  might,  if  these  presents, 
were  not  made,  be  had,  used,  occupied,  or  enjoyed  by  him,  his  heiis 
or  assigns." 
.    This  latter  clause,  it  is  supposed,  restricts  and  qualifies  the  general 
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words  in  the  grant,  and  confines  the  effect  and  operation  of  the  deed 
to  the  conveyance  of  such  an  estate  as  the  grantor  was  seised  and 
possessed  of  at  the  time ;  and,  as  this  was  an  estate  for  life  with 
remainder  over,  it  operated,  and  was  intended  to  operate,  to  convey- 
only  this  estate. 

Were  there  nothing  'else  in  the  case,  there  might  be  much  difficulty 
in  furnishing  a  satisfactory  answer  to  this  view,  although  no  one,  we 
think,  can  read  the  deed  without  being  strongly  impressed  with  the* 
conviction,  that  both  parties  supposed  they  were  dealing  with  the  fee, 
and  that  the  bargain  was  made  upon  that  understanding. 

But,  in  order  fully  to  comprehend  and  interpret  this  qualifying 
clause  in  the  habendum^  it  is  material  to  look  into  the  nature  and 
condition  of  the  title  at  the  time,  and  the  mode  of  enjoying  the  estate, 
and  also  into  the  evidences  of  the  title  which  were  turned  over  to  the 
purchaser  at  the  execution  of  the  contract,  all  of  which  appear  in  the 
deed  and  articles  of  agreement  therein  recited  and  referred  to. 

As  we  have  already  said,  in  another  branch  of  the  case,  a  part  of 
the  tract  had  been  previously  conveyed  in  fee,  and  amongst  others 
by  the  grantor  himself,  and  which  is  excepted  from  the  grant.  Much 
the  larger  part  was  at  the  time  in  the  occupation  of  tenants  under 
Leases  in  fee,  or  for  the  lives  of  the  lessees,  with  rents  reserved,  made, 
amongst  others,  also  by  John  J.,  which  leases  were  transferred  to 
Penfield  as  muniments  of  the  title.  The  articles  of  agreement  pro- 
vided for  the  transfer  of  these  leases,  and  the  deed  itself  in  terms 
embraces  them  in  the  granting  clause. 

In  the  articles  of  agreement,  also,  Penfield  is  required  to  covenant 
that  he  will  execute  leases,  according  to  the  terms  and  conditions 
upon  which  they  had  been  usually  granted,  of  certain  portions  of  the 
tract  to  several  persons  therein  named ;  and  which  leases,  as  we  have 
seen,  according  to  the  custom  of  granting,  were  to  be  made  in  fee, 
or  for  the  lives  of  the  lessees.  The  deed  also  contains  the  recital  of 
a  mortgage  in  fee  upon  the  estate,  given  by  John  J.,  the  11th  August, 
1791,  to  Schuyler,  for  securing  the  payment  of  $7,750,  which  Pen- 
field  was  to  discharge  out  of  the  purchase-money. 

•  Now  all  these  instruments  affecting  the  title,  and  showing  [  *  328  ] 
the  tenure  and  conditions  by  and  under  which  the  estate 
was  held  and  enjoyed,  are  particularly  referred  to  in  the  articles,  and 
in  the  deed  of  conveyance,  and  are  thus  virtually  incorporated  into 
the  same  ;  and  were  so  for  the  purpose  of  describing  with  greater 
precision  the  nature  and  condition  of  the  title,  and  of  the  rights  and 
interests  of  the  grantor  in  the  tract  conveyed.  And  looking  at  them, 
and  at  the  right  and  title  therein  asserted  and  affirmed,  and  upon  the 
faith  of  which  the  purchase  was  made  and  the  deed  taken,  we  shaU 
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be  enabled  to  comprehend  and  give  proper  application  to  the  words 
in  the  habendum ;  namely,  that  the  grantee,  his  heirs  and  assigns, 
shall  hold  in  as  full  and  ample  a  manner  as  the  same  is  possessed, 
occupied,  and  enjoyed  by  the  grantor,  or  as  might  be  possessed  and 
enjoyed  by  him,  his  heirs  and  assigns,  if  these  presents  had  not  been 
made. 

Admit  that  the  clause  refers  to  the  title  and  estate  possessed  by 
the  grantor,  as  well  as  to  the  premises  described,  what  title  and 
estate?  Manifestly  that  which  is  e^idenced  by  the  muniments  of 
title  before  referred  to,  and  particularly  identified  and  described  in 
the  granting  clause  of  the  deed,  a  title  evidenced  by  leases  in  fee 
with  rent  reserved,  made  by  John  J.  and  his  ancestors,  and  which 
passed  to  the  grantee  as  securing  the  rents  and  profits  issuing  out 
of,  and  belon^ng  to,  the  estate  conveyed. 

These  leases  characterize  the  title  to  the  tract  sold,  and  afibrd 
evidence  that  cannot  be  mistaken  of  the  estate  intended  to  be  con- 
veyed ;  and  it  was  the  enjoyment  of  this  estate  and  interest  in  the 
premises,  in  the  manner  and  way  in  which  the  grantor  had  used, 
occupied,  and  enjoyed  the  same,  to  which  the  h(ibendum  clause  refers. 
This  affords  a  fiill  explanation  of  its  object  and  meaning. 

The  reference  to  these  leases,  and  virtual  incorporation  of  them 
into  the  deed,  and  transfer  as  muniments  of  the  title,  especially  those 
made  by  John  J.  himself,  together  with  the  mortgage  in  fee  to 
Schuyler,  which  was  to  be  raised  out  of  the  purchase-money,  and  the 
covenants  required  of  Penfield  to  grant  similar  leases  to  certain  per- 
sons named,  all  clearly  import,  on  the  face  of  the  instrument,  an 
assertion,  or  affirmation  on  the  part  of  the  grantor,  that  he  was 
seised  of  a  title  that  enabled  him  to  make  the  leases  and  mortgage, 
and  that  would  also  enable  Penfield  to  grant  similar  leases,  namely, 
leases  in  fee  ;  and  which  brings  the  case  directly  within  the  principle 
of  law  already  stated,  that  estops  him,  and  those  coming  in  under 
him,  £rom  denying  that  he  was  so  seised. 

The  estoppel  works  upon  the  estate,  and  passes  with  it, 
[  *  329  ]  and  *  binds  the  title  subsequently  acquired  by  the  death  of 
his  eldest  son,  the  first-born  tenant  in  tail. 

We  are  satisfied,  therefore,  after  the  fullest  consideration  of  the 
case,  that  the  decree  of  the  court  below  is  right,  and  should  be 
affirmed 

18  H.  82;  21  H.  228;  I  B.  tio'2,  2  B.  5JU;  I  Wal.  175. 
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John  Den,  Lessee  of  Polly  Weatherhead,  Plaintiff  in  Error,  v. 
John  Baskerville,  John  White,  John  Parker,  Peter  Haynes, 
William  Stewart,  Nancy  Stewart,  Nelson  B.  Turner,  Jacob 
Gallaspie,  Peter  Bryson,  Benjamin  Parrish,  William  Johnson, 
Reuben  D.  Brown,  Thomas  Saunders,  Richard  Winn,  Thomas 
Stone,  Beverly  Head,  David  Chenault,  W.  W.  Weatherhead, 
John  Weatherhead,  Giborge  T.  Brown,  B.  F.  Sharp,  and  Fran- 
cis R06AN. 

11  H.  329. 

• 

Parol  evidence  of  declarations  of  the  testator,  made  at  the  time  he  was  engaged  in  making 
his  will,  as  to  his  testamentary  intentions,  are  not  admissible  to  show  that  a  devise  to  his 
children  was  not  intended  to  include  his  daughters. 

Nor  can  the  acquiescence  of  one  of  the  daughters,  who  was  under  coverture,  be  relied  on  to 
show  that  the  t^tator  did  not  include  her  among  his  devbees,  under  the  words  "  vaj 
children." 

A  lawful  partition  by  judicial  decree  among  tenants  in  common,  under  which  the  demand- 
ant  has  received  her  legal  share  of  her  father's  lands,  cannot  be  presumed,  as  against  the 
demandant,  from  lapse  of  time,  and  acquiescence,  and  the  destruction  of  the  records  of 
the  court  having  jurisdiction  to  make  such  partitions,  if  the  demandant  was  married  while 
under  ago,  and  continued  under  coverture  until  a  short  time  before  action  brought. 

Error  to  the  circuit  court  of  the  United  States  for  the  middle  dis- 
trict of  Tennessee.  The  bill  of  exceptions  raised  two  principal  ques- 
tions; the  first  being,  whether  extraneous  evidence  was  legally 
admitted  to  give  a  construction  to  the  words  "  my  children,"  in  the 
will  of  Anthony  Bledsoe ;  the  second,  whether  the  evidence  in  the 
case  could  justify  the  jury  in  finding  a  legal  partition  of  the  testator's 
lands  among  his  children  by  an  act  of  a  court  of  competent  jurisdic- 
tion.    The  will  of  Bledsoe  was  as  follows :  — 

•  "  In  the  name  of  God,  amen*  [  *  330  J 

'<  Being  near  to  death,  I  make  my  will  as  follows :  I  desire 
my  lands  at  Kentucky  to  be  sold,  likewise  my  land  on  Holston,  at 
the  discretion  of  my  executors ;  my  children  to  be  educated  in  the  best 
manner  my  estate  will  permit;  my  estate  to  be  equally  divided 
amongst  my  children ;  to  each  of  my  daughters  a  small  tract  of  land; 
my  wife  to  keep  possession  of  the  four  oldest  negroes  for  the  mainte- 
nance of  the  family ;  my  lands  and  slaves  to  be  equally  divided  among 
my  children.  I  appoint  my  brother,  Isaac  Bledsoe,  and  Colonel  Daniel 
Smith,  executors,  with  my  wife,  Mary  Bledsoe,  executrix.  At  the 
decease  of  my  wife,  the  four  above  negroes  to  be  equally  divided 
among  my  children.  Anthony  Bledsoe,  [seal.] 

"  Signed,  sealed,  and  delivered  in  the  presence  of  us,  this  20th  of 
July,  1788.  James  Clendening, 

Thomas  Murray, 
Hugh  Rogan." 
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The  parol  evidence  showed  that  he  made  this  will,  while  dying  from 
a  gun-shot  wound  received  at  the  door  of  his  house,  from  Indians ; 
and  that  he  made  certain  declarations,  just  before  and  while  and 
after  he  was  engaged  in  making  the  wUl,  concerning  his  property, 
and  family,  and  testamentary  wishes.  This  evidence  is  detailed  in 
the  opinion  of  the  court.  In  aid  of  the  construction  of  the  will  relied 
on  by  the  defendant,  the  acts  of  the  demandant  and  her  husband 
were  also  given  in  evidence;  and  the  court  instructed  the  jury  that 
they  might  take  all  this  extraneous  evidence  into  consideration,  to 
determine  whether  the  words  "my  children"  were  intended  to  include 
the  testator's  daughters. 

There  was  also  evidence  of  very  long  acquiescence,  from  thirty  to 
forty  years,  by  the  plaintiff,  and  her  husband,  in  the  enjoyment  by 
the  children  of  the  testator,  in  severalty,  of  his  lands,  and  also  that 
the  records  of  the  court  which  had  jurisdiction  to  make  partitions 
among  devisees,  had  been  destroyed  by  fire.  And  the  jury  were  in- 
structed they  might  so  presume  from  the  evidence. 

The  plaintiff  claimed,  as  one  of  the  children  of  Bledsoe,  to  be  en- 
titled to  her  aliquot  part  of  all  his  lands,  and  it  was  to  try  this  title 
the  action  was  brought  The  defendant  insisted  that  the  plaintiff 
took  only  under  the  specific  devise  to  the  daughters  of  "  a  small  tract 
of  land ; "  that  this  had  been  assigned  to  and  accepted  by  her ;  and 
also  that,  if  entitled  under  the  devise  to  children,  she  had  received  her 
aliquot  part  under  a  legal  partition. 

Meigs  J  for  the  plaintiff. 
Fogfff  contra. 

[  •  357  ]       •  Wayne,  J.,  delivered  the  opinion  of  the  court 

All  of  us  agree  —  our  learned  brother  who  presided  upon 
the  trial  of  this  case  in  the  circuit  court  concurring — that  so  much 
of  the  testimony  submitted  to  the  jury,  to  show  a  different  intention 
in  the  testator  from  that  which  his  will  discloses,  was  inadmissible. 
Weatherhead  v.  Sewell,  9  Humph.  272 ;  Newburgh  v.  Newburgh,  5 
Madd.  364;  Miller  v.  Travers,  8  Bingh.  244;  1  Qreenleaf  on  Evi- 
dence, 287,  289,  and  note. 

But  it  was  urged,  as  the  animus  testandi  of  a  testator  may  be 
gathered  from  all  the  circumstances  constituting  the  res  gestce  of  the 
execution  of  a  will,  that  all  and  any  of  them  may  be  used  to  prove 
that  expressions  and  clauses  were  put  into  the  will  we  are  consider- 
ing, contrary  to  the  intention  and  instructions  of  the  testator.  With- 
out denying  altogether  that  proposition,  or  the  illustration  of  it  in  the 
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case  of  Hippesley  v.  Homer,  Turn.  &  Russ.  48,  note,  we 
think  it  must  be  admitted,  *  that  the  testimony  for  such  a  [  *  358  ] 
purpose  must  be  of  facts  unconnected  with  any  general 
declaration,  or  wishes  expressed  by  a  testator  for  the  disposition  of 
his  property  by  will.  Strode  v.  Lady  Falkland,  3  Ch.  169 ;  Brown 
v.  Selwin,  Cas.  Temp.  Talb.  240.  The  only  safe  rule  is,  that,  where 
a  will  is  doubtful  and  uncertain,  it  must  receive  its  construction  from 
the  words  of  the  will  itself,  and  no  parol  proof  or  declaration  ought 
to  be  admitted  out  of  the  will  to  ascertain  it.  The  testimony  offered 
in  this  case  is  of  that  character.  That  which  was  offered  is  the  testi- 
mony  of  Hall  and  Mary  Read.  Hall's  in  this  particular  is  .a  hearsay 
narrative  received  by  him  from  the  executor,  Isaac  Bledsoe.  On  that 
account  it  will  not  be  further  noticed.  Mary  Read's  is  not  admissible, 
for  she  admits  that  she  did  not  hear  what  the  testator  said  ^<  when 
the  will  was  writing,  if  he  said  any  thing."  She  does  not  say  that 
she  heard  the  instructions  given  by  the  testator  to  Clendening,  the 
draughtsman  of  the  will.  But  she  says,  <<  she  recollects  he  said  he 
wanted  his  Kentucky  and  Holston  lands  sold,  and  the  proceeds  ap- 
plied to  the  education  of  his  children ;  that  he  wanted  a  small  tract 
of  land  given  to  his  daughters  at  the  discretion  of  his  executors ;  the 
balance  of  his  land  to  be  equally  divided  among  his  sons."  Such 
testimony  is  altogether  inadmissible,  either  for  the  purpose  of  deter- 
mining the  factum  of  a  will,  or  to  ascertain  its  intention.  "  It  would 
indeed  be  of  but  little  avail  to  require  that  a  will  ab  origine  should  be 
in  writing,  or  to  fence  a  testator  round  with  a  guard  of  attesting  wit- 
nesses, if,  when  the  written  instrument  failed  to  make  a  full  and  ex- 
plicit disclosure  of  his  scheme  of  disposition,  its  deficiencies  might  be 
supplied  and  its  inaccuracies  might  be  corrected  from  extrinsic 
sources."  In  another  view  her  testimony  was  inadmissible.  There 
is  no  such  uncertainty  in  the  will,  that  it  cannot  be  carried  into  effect 
without  the  aid  of  extrinsic  testimony.  Those  words  which  are  sup- 
posed to  make  it  so,  being  void  and  inoperative  to  convey  any  thing, 
when  that  has  been  determined,  cannot  be  used  to  make  something 
else  in  the  will  ambiguous,  which  is  certain  of  itself.  The  words  are, 
"  to  each  of  my  daughters  a  small  tract  of  land,"  immediately  after 
the  testator's  declaration  that  he  desired  his  estate  to  be  equally  di- 
vided among  his  children.  Estate  is  a  comprehensive  term,  including 
all  real  and  personal  estate,  and  children  has  a  legal  significancy,  ex- 
tending, as  the  case  may  be,  to  grandchildren  and  even  illegitimate 
children,  but  never  permitting  the  term  sons  to  be  submitted  for  it, 
unless  such  shall  be  the  plain  intention  of  a  testator  in  his  will  in 
favor  of  sons  to  the  exclusion  of  daughters.  Again,  the  testator 
says  in  the  will,  "my  lands  and  slaves  to  be  equally  divided 
VOL.  XVIII.  65 
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[  *  359  ]  amongst  my  children."  In  *both,  the  terms  are  intelligible. 
They  do  not  admit  of  a  doubt,  and  must  have  their  opera- 
tion, notwithstanding  there  may  be  an  intermediate  expression  with- 
out any  legal  efficacy  or  certain  meaning.  We  do  not  think  it 
necessary  to  examine  further,  in  connection  with  this  case,  how  far 
parol  evidence  is  admissible  in  cases  of  wills;  or  for  what  ambiguities 
in  a  will  extrinsic  testimony  may  be  used  to  explain  them.  The 
case  does  not  call  for  either.  In  1  Jarman,  349,  c.  13,  will  be  found 
a  clear  and  satisfactory  chapter  upon  the  admissibility  of  parol  testi- 
mony in  cases  of  wills,  illustrated  by  adjudicated  cases.  Mi,  Wigram 
has  placed  before  the  profession  the  subject  of  extrinsic  testimony  in 
cases  of  ambiguity  in  wills  with  such  ability  and  minuteness,  that  it 
has  become  a  treatise  of  authority  with  judges  and  lawyers  in  Eng- 
land and  the  United  States. 

We  will  now  pass  on  to  the  instructions  which  the  court  gave  to 
the  jury,  concerning  those  presumptions  which  they  might  make  from 
the  evidence,  against  the  plaintiff,  in  consequence  of  her  supposed 
acquiescence  in  what  is  called  a  partition  of  the  testator's  lands ;  and 
that  they  might  also  presume  that  it  had  been  done  by  the  order  of  a 
competent  tribunal  In  respect  to  the  first,  it  must  be  remembered 
that  the  plaintiff  was  an  infant  when  her  father  died,  a  minor  when 
she  married,  and  continued  covert  until  within  a  short  time  before 
she  brought  this  suit.  Under  such  circumstance  of  disability  to  pur- 
sue her  rights  in  her  father's  estate  with  the  aid  of  the  law,  no  pre- 
sumption can  rightly  be  made  against  her.  The  rule  in  such  a  case 
is,  that,  when  a  person  is  under  a  legal  incapacity  to  litigate  a  right 
in  a  court  of  justice,  and  there  has  been  no  relinquishment  of  it  by 
contract,  a  release  of  it  cannot  be  presumed  from  circumstances  over 
which  the  person  has  had  no  control,  happening  before  the  incapacity 
to  sue  has  been  removed.  It  is  a  general  rule,  having  however  a 
particular  bearing  in  favor  of  married  women,  from  the  relations  in 
which  they  are  placed  to  property,  and  the  legal  disabilities  resulting 
from  coverture.  It  is  not  necessary  to  enumerate  the  latter.  One  of 
them  is,  that  she  cannot  sue,  without  the  assent  and  association  of 
her  husband,  for  any  property  which  she  owns,  or  to  which  she  may 
become  entitled  in  any  of  the  ways  in  which  that  may  occur.  For 
this  cause  it  is,  that  statutes  of  limitation  do  not  run  against  them 
during  coverture.  The  plaintiff  here  was  protected  by  that  of  the 
State  of  Tennessee.  No  presumption  could  be  made  to  defeat  its 
protection,  from  any  conduct  imputed  to  her,  or  from  her  husband 
and  herself  having  had  for  any  length  of  time  a  part  of  the  testator's 
lands  in  their  possession,  or  from  any  sale  made  of  it  by 
\  *  360  ]  her  husband  in  which  she  may  have  joined.     The  'law 
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will  presume  it  to  have  been  done  under  the  coercion  of  her  hus- 
band. The  fact  mostly  relied  upon  for  the  presumption,  which  the 
jury  were  told  they  might  make,  was  her  having  united  with  her 
husband  in  making  a  sale  to  her  brother  of  the  land  put  into  their 
possession  by  her  father's  executor,  and  that  she  subsequently 
acknowledged  it  when  discovert.  The  last  was  no  more  than  a  cor- 
rect avowal  that  it  had  been  done,  and  that  the  deed  was  operative 
for  so  much  of  the  land  as  it  conveyed  of  that  larger  portion  to  which 
she  was  entitled  out  of  her  father's  estate.  Her  brother,  who  had 
received  a  la^er  portion,  knew  very  well  with  whom  he  was  dealing, 
and  the  evidence  shows  that  he  could  not  have  bought  without  know- 
ing his  sister's  discontent  with  the  division  w^hich  had  been  made  of 
the  estate  ;  and  that  her  rights  were  only  not  asserted,  to  the  extent 
of  them,  against  himself  and  her  other  brothers,  because  she  had  no 
one  to  do  for  her,  and  could  not  then  do  for  herself.  We  think  that 
the  exception  taken  to  this  part  of  the  instructions  must  be  main- 
tained, and  it  is  so,  by  this  court. 

The  point  still  to  be  noticed  is  so  much  of  the  instruction  given  to 
the  jury,  informing  them  that  they  might  presume  from  the  evidence 
that  there  had  been  a  legal  partition  of  the  testator's  land  in  respect 
to  his  daughters  by  order  of  a  court,  when  the  executor  assigned  them 
certain  parts  of  it.  By  the  law  of  Tennessee,  such  a  partition  is  a 
judicial  act  and  becomes  a  record*  It  can  only  be  proved  as  such 
records  may  be,  and  when  it  is  alleged  to  have  been  lost  or  destroyed, 
its  contents  can  only  be  reached  by  proofs  of  a  certain  and  Bxed  kind 
well  known  in  the  law.  In  the  proper  sense  of  the  term  presumed^ 
the  records  of  courts  are  never  so.  The  existence  of  an  ancient  record 
of  another  kind  may  sometimes  be  established  by  presumptive  evi- 
dence. But  that  is  not  done  without  very  probable  proof  that  it  once 
existed,  and  until  its  loss  is  satisfactorily  accounted  for.  The  rule  in 
respect  to  judicial  records  is,  that,  before  inferior  evidence  can  be 
received  of  their  contents,  their  existence  and  loss  must  be  clearly 
accounted  for.  It  must  be  shown  that  there  was  such  a  record,  that 
it  has  been  lost  or  destroyed,  or  Is  otherwise  incapable  of  being  pro- 
duced ;  or  that  its  mutilation  from  time  or  accident  has  made  it 
illegible.  In  this  last,  though,  not  without  the.  production  of  the 
original  in  the  condition  in  which  it  may  be.  The  inferior  evidence 
to  establish  the  existence  of  a  judicial  record  must  be  something 
officially  connected  with  it,  such  as  the  journals  of  the  court,  or  some 
other  entry,  though  short  of  the  judgment  or  record,  which  shows  that 
it  has  been  judicially  made.  The  burning  of  an  office  and  of  its 
records  is  no  proof  that  a  particular  record  had  ever  existed. 
It  only  lays  the  *  foundation  for  the  inferior  evidence.     If  [  *  361  1 
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that  cannot  be  got,  the  result  must  be,  and  is,  that  there  has  been 
an  allegation  of  the  existence  of  a  record  without  proof.  There  is 
no  way  of  bringing  it  to  the  knowledge  of  others.  Nor  can  it  be 
said  to  be  known  certainly  by  him  who  asserts  it  In  this  case, 
without  any  such  proof,  the  jury  was  told  that  they  might  infer  from 
the  burning  of  the  records  of  the  county  of  Mero,  and  the  conduct  of 
the  parties  interested  in  the  testator's  lands,  that  there  had  been  a 
partition  according  to  law.  K  the  instruction  is  put  exclusively  upon 
the  want  of  proof  to  justify  it,  it  could  not  be  maintained.  But  it 
was  contrary  to  the  positive  proof  in  the  record.  There  is  proof  that 
the  lands  assigned  to  the  daughters  of  the  testator  had  been  done  by 
theur  uncle  and  their  father's  executor,  without  any  legal  order  of 
partition.  Hall  says,  Isaac  Bledsoe,  the  executor,  laid  off  the  land  to 
the  four  daughters  of  the  testator  in  1793.  We  will  give  his  words. 
*^  About  the  time  that  Isaac  Bledsoe  was  about  to  lay  off  the  land  to 
the  four  oldest  daughters,  witness  was  present,  to  wit,  in  1793 ;  and 
witness  asked  him  what  he  considered  would  be  a  small  tract  of  land 
under  the  wiU,  when  Colonel  Bledsoe  observed  to  him,  that  less  than 
320  acres  would  not  make  a  good  plantation,  and  that  he  intended 
to  give  his  own  daughters  320  acres  each ;  and  that  he  intended  to 
assign  to  his  brother's  daughters  320  acres  of  the  best  of  the  land  out 
of  the  Oreen&eld  survey,  and  done  so."  The  proof  is  positive,  that  the 
portions  of  that  survey  subsequently  occupied  by  the  daughters  and 
their  husbands  were  assigned  to  them  by  the  executor  upon  his  own 
construction  of  the  will,  and  without  any  order  for  a  partition  by  any 
court.  It  repels  all  contrary  inferences  from  any  other  evidence  in 
the  case. 

We  have  sought  to  put  this  case  upon  the  plainest  footing  in  the 
shortest  way,  and  without  much  which  might  have  been  written  in 
support  of  our  conclusion,  from  an  unwillingnes  to  embarrass  it  with 
what  might  have  been  proper,  but  which  is  not  necessary. 

The  judgment  of  the  circuit  court  is  reversed. 

18  H.  385. 

George  W.  Parks,  Administrator  of  Samuel  Parks,  v.  John  Boss. 

11  H.  368. 

An  action  will  not  lie  againet  an  agent  of  the  Cherokee  nation  to  recoTer  the  valae  of  ser- 
vices rendered  in  their  removal  bejond  the  Mississippi  River  ;  he  is  a  public  agent  of  a 
people,  in  many  respects  to  bo  considered  as  a  nation,  and  his  contracts,  in  their  behalf 
do  not  bind  him  personally. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

Green,  for  the  plaintiff. 
Bradley  contra. 
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•  Orier,  J.,  delivered  the  opinion  of  the  court  [  •372  J 

On  the  trial  of  this  cause  below,  after  the  plaintiff  had 
closed  his  testimony,  the  defendant's  counsel  requested  the  court  to 
instruct  the  jury,  "  that,  if  the  evidence  is  believed  by  the 
jury  to  be  true,  the  plaintiff  is  not  entitled  to  recover."  •  This  [  *  373  ] 
instruction  was  given  by  the  court,  and  excepted  to  by  plain- 
tiff.    Its  correctness  is  the  question  for  our  decision. 

It  is  undoubtedly  the  peculiar  province  of  the  jury  to  find  all  mat* 
ters  of  fact,  and  of  the  court  to  decide  all  questions  of  law  arising 
thereon.  But  a  jury  has  no  right  to  assume  the  truth  of  any  material 
fact,  without  some  evidence  legally  sufficient  to  establish  it.  It  is, 
therefore,  error  in  the  court  to  instruct  the  jury  that  they  may  find  a 
material  fact,  of  which  there  is  no  evidence  firom  which  it  may 
be  legally  inferred. 

Hence  the  practice  of  granting  an  instruction  like  the  present, 
which  makes  it  imperative  upon  the  jury  to  find  a  verdict  for  the  de- 
fendant, and  which  has  in  many  States  superseded  the  ancient  prac- 
tice of  a  demurrer  to  evidence.  It  answers  the  same  purpose,  and 
should  be  tested  by  the  same  rules.  A  demurrer  to  evidence  admits 
not  only  the  facts  stated  therein,  but  also  every  conclusion  which  a 
jury  might  fairly  or  reasonably  infer  there&om. 

The  question  foi;  our  consideration  is,  therefore,  whether  the  evi- 
dence submitted  by  the  plaintiff  in  this  case  was  sufficient  to  author- 
ize the  jury  in  finding  any  contract  or  undertaking,  either  express  oi 
implied,  on  the  part  of  John  Ross,  the  defendant,  to  pay  the  money 
demanded  in  the  declaration. 

A  brief  summary  of  the  admitted  facts  of  the  case  will,  we  think, 
sufficiently  demonstrate  the  correctness  of  the  instruction  given  by 
the  court  below,  and  that,  if  the  defendant  had  demurred  to  the  evi- 
dence in  form,  he  would  have  been  entitled  to  the  judgment  of  the 
court. 

The  plaintiff's  intestate  was  a  citizen  of  the  Cherokee  nation.  In 
1838,  a  large  portion  of  this  nation,  of  which  John  Ross  was  the 
principal  chief,  had  consented  to  emigrate  to  the  west  of  the  IN^ssis- 
sippi  River.  The  Cherokees  were  permitted  to  conduct  their  emi- 
gration by  their  own  agents,  the  expense  thereof  to  be  advanced  by 
the  United  States  out  of  certain  moneys  or  money  due  to  the  Chero- 
kees by  a  former  treaty.  They  accordingly  appointed  certain  per- 
sons of  their  own  nation  as  delegates  or  special  agents  to  act  in  be- 
half of  the  nation.  Of  this  agency  John  Ross  was  the  chief,  and 
acted  as  general  superintendent.  As  such,  he  received  large  sums  of 
money  from  the  treasury  of  the  United  States  for  the  purpose  of  de- 
fraying the  expenses  of  the  emigration,  on  estimates  approved  by 
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General  Scott.  Among  these  estimates  was  one  for  hire  of  fifty-one 
wagons  and  teams,  amounting  in  the  whole  to  $51,000.  In  this 
amount  was  included  an  item  of  $14,280,  as  necessary  to  pay  the 
hire  and  expenses  of  the  wagons  on  their  return,  at  the  rate  of  seven 
dollars  per  day.  The  plaintiff  ^s  intestate  was  owner  of  four 
[  *  374  ]  of  the  j&fty-one  wagons  and  *  teams  employed.  After  the 
emigration  was  ended,  the  delegates  or  agents  of  the  nation 
settled  the  accounts,  and  among  others  that  of  plaintiff's  intestate, 
who  received  the  amount  of  bis  account  and  gave  a  receipt  in  fulL 
Nothing  was  allowed  him  for  return  wagon  hire  in  the  account  set- 
tled, and  none  was  claimed  by  him,  as  he  was  himself  a  Cherokee, 
and  intended  to  reside  in  the  nation.  Since  his  death,  this  suit  has 
been  instituted  by  his  administrator,  on  the  mistaken  notion,  that, 
because  in  the  money  of  the  nation  received  by  John  Ross  there  was 
included  a  sum  of  $14,280  estimated  as  necessary  to  pay  return 
wagon  hire,  therefore  the  plaintiff's  intestate  was  entitled  to  his  pro- 
portional share  of  it,  without  any  regard  to  the  fact,  whether  the 
Cherokees  were  willing  to  allow  it  to  him,  or  whether  it  was  due  to 
him  on  his  own  contract  with  their  agents.  There  was  no  evidence 
whatever  tending  to  show  a  special  contract  by  John  Ross  personally 
to  pay  for  the  teams  and  wagons,  either  for  going  or  returning.  The 
contract  of  plaintiff's  intestate  was  with  the  Cherokee  nation,  through 
their  known  pubUc  agents  or  officers.  John  Ross  was  the  superin- 
tendent, treasurer,  and  disbursing  officer.  The  money  in  his  posses- 
sion was  the  money  of  the  nation  ;  the  plaintiff's  intestate,  and  all 
who  were  employed  in  assisting  the  nation  to  emigrate,  were  fully 
aware  that  John  Ross  was  acting  as  a  public  officer,  and  dealt  with 
him  as  such. 

Now,  it  is  an  established  rule  of  law,  that  an  agent  who  contracts 
in  the  name  of  his  principal  is  not  liable  to  a  suit  on  such  contract; 
much  less  a  public  officer,  acting  for  his  government.  As  regards 
him  the  rule  is,  that  he  is  not  responsible  on  any  contract  he  may  make 
in  that  capacity ;  and  wherever  his  contract  or  engagement  is  con- 
nected with  a  subject  fairly  within  the  scope  of  his  authority,  it  shall 
be  intended  to  have  been  made  officially,  and  in  his  public  character, 
unless  the  contrary  appears  by  satisfactory  evidence  of  an  absolute 
and  unqualified  engagement  to  be  personally  liable. 

The  Cherokees  are  in  many  respects  a  foreign  and  independent  na- 
tion. They  are  governed  by  their  own  laws  and  officers,  chosen  by 
themselves.  And  though  in  a  state  of  pupilage,  and  under  the  guar- 
dianship of  the  United  States,  this  government  has  delegated  no 
power  to  the  courts  of  this  District  to  arrest  the  public  representatives 
or  agents  of  Indian  nations,  who  may  be  casually  within  their  local 
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jonsdiction^  and  compel  them  to  pay  the  debts  of  their  nation,  either 
to  an  individual  of  their  own  nation,  or  a  citizen  of  the  United 
States. 

The  judgment  of  the  circuit  court  is  therefore  aflSmied,  with  costs. 

19H.26S;  1  Wal.  869. 

Absalom  Fowler  and  Noah  H.  Badgett,  Appellants,  v.  Ayres  P. 

Merrill. 

11 H.  375. 
A  judge  of  probate,  in  Mississippi,  is  "  a  jadge  of  a  county  court,"  within  the  meaning  of 

the  30th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  88.) 
If  a  law  requires  mortgages  to  bo  recorded,  and  a  mortgage  had  already  been  recorded  prior 

to  the  passage  of  the  law,  this  is  sufficient. 
If  the  defendant  does  not  give  up  mortgaged  property  to  the  mortgagee  pursuant  to  a  decree 

to  that  effect,  its  value  at  the  time  of  the  failure  to  obey  the  decree,  is  the  measure  of  dam* 

ages. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  court 
Lawrence^  for  the  appellants. 
Addison^  conlrsu 

•  Woodbury,  J.,  delivered  the  opinion  of  the  court  [  *  392  ] 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Arkansas. 

The  decree  was  in  favor  of  Merrill,  on  a  bill  in  chancery  to  fore- 
close a  mortgage  of  certain  negroes,  described  therein  and  executed 
to  him,  November  25,  1837,  to  secure  him  for  indorsing  two  notes 
made  in  April  and  June,  1837,  the  first  payable  in  one  year  and  the 
other  in  two  years,  for  $12,578.42  in  the  aggregate.  These  notes  run 
to  F.  L.  Dawson  or  order,  and  were  by  him  indorsed  to  the  plaintiff, 
Merrill,  and  by  him  to  the  Planters'  Bank  for  Dawson,  who  obtained 
the  money  thereon  for  himself.  This  mortgage  was  recorded  Decem- 
ber 29, 1837. 

*  The  notes  not  being  taken  up  by  Dawson,  Merrill  was  [  *  393  ] 
compelled  to  pay  their  amount  and  interest,  on  the  4th  of 
March,  1842. 

The  bill  then  proceeded  to  aver,  that  the  defendants  below,  viz. 
James  L.  Dawson,  James  Smith,  William  Dawson,  and  others,  had 
since  got  possession  of  these  negroes,  some  of  one  portion  of  them 
and  some  of  another.  And  that,  although  they  were  bought  with 
full  notice  of  Merrill's  prior  rights  to  them  under  the  above  mort- 
gage, yet  the  respondents  all  refuse  to  deliver  them  to  him,  or  pay 
their  value  and  hire  tov^rards  the  discharge  of  the  mortgage.  Where- 
upon he  prayed  that  each  of  them  be  required  to  deliver  up  the 
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negroes  in  his  possession,  and  account  for  their  hire,  or  to  pay  their 
value. 

The  court  below  decided,  that  $18,934  be  paid  to  Merrill  by  the 
respondents,  excepting  Mrs.  Bayler,  and,  on  failure  to  do  it,  that 
the  redemption  of  them  be  barred,  and  other  proceedings  had,  so  as 
.  eventually  to  restore  the  slaves  or  their  value  to  the  mortgagee. 

Several  objections  to  this  decree  and  other  rulings  below  were 
made,  which  will  be  considered  in  the  order  in  which  they  were  pre- 
sented. 

Some  of  the  depositions  which  were  offered  to  prove  important 
facts  had  been  taken  before  "a  judge  of  the  probate  court"  in  Mis- 
sissippi, when  the  act  of  congress  allows  it  in  such  cases  before  <^  a 
judge  of  a  county  court."     1  Stats,  at  Large,  88,  89. 

But  we  think,  for  such  a  purpose,  a  judge  of  probate  is  usually 
very  competent,  and  is  a  county  judge  within  the  description  of 
the  law. 

In  Mississippi,  where  these  depositions  were  taken,  a  probate 
court  is  organized  for  each  county,  and  is  a  court  of  record,  having  a 
seal.  Hutch.  Dig.  719,  721.  Under  these  circumstances,  were  the 
competency  of  a  probate  judge  more  doubtful,  the  objection  is  waived 
by  the  depositions  having  been  taken  over  again  in  substance  before 
the  mayor  of  Natchez. 

The  other  objections  to  the  depositions  are  in  part  overruled  by 
the  cases  of  Bell  v.  Morrison  et  al.  1  Pet  356,  and  Patapsco  Ins.  Co. 
V.  Southgate  e^  al.  5  Pet.  617. 

On  the  rest  of  them  not  so  settled,  we  are  satisfied  with  the  views 
expressed  below,  without  going  into  further  details. 

The  next  exception  for  our  consideration  is,  that  the  time  of  the 
execution  of  the  mortgage  is  not  shown,  and  hence  that  it  may  have 
been  after  the  rights  of  the  respondents  commenced. 

But  it  must  be  presumed  to  have  been  executed  at  its 
[  *  394  ]  date  *till  the  contrary  is  shown ;  and  its  date  was  long 
before.  Besides  this,  it  was  acknowledged  probably  the 
same  day,  being  certified  as  done  the  24th  of  November,  1837.  And 
though  this  was  done  out  of  the  State,  yet,  if  not  good  for  some 
purposes,  it  tends  to  establish  the  true  time  of  executing  the  mort- 
gage. It  must  also  have  been  executed  before  recorded,  and  that 
was  December  29th  of  the  same  year,  and  long  before  the  sale  in 
October,  1841,  under  which  the  respondents  claim. 

The  objection,  that  the  handwriting  of  the  record  is  Dawson's, 
does  not  impair  this  fact,  or  the  legality  of  the  record  as  a  record,  it 
having  doubtless  been  allowed  by  the  register,  and  being  in  the  ap- 
propriate place  in  the  book  of  records. 
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It  is  next  insisted,  that,  as  the  negroes  were  left  in  the  possession 
of  Dawson  after  the  mortgage,  and  were  seized  and  sold  to  the  re- 
spondents in  October,  1841,  to  pay  a  debt  dae  from  Dawson  to  the 
Commercial  Bank  of  Vicksburg,  aiid  as  the  respondents  were  inno- 
cent purchasers,  and  without  notice  of  the  mortgage,  the  latter  was 
consequently  void.  This  is  the  substance  of  several  of  the  answers. 
Now,  whether  a  sale  or  mortgage,  without  changing  the  possession 
of  the  property,  is  in  most  cases  only  primd  facie  evidence  of  fraud, 
or  is  per  se  fraud,  whether  in  England  or  in  some  of  the  States,  or  in 
Arkansas,  where  this  mortgage  and  the  sale  took  place,  may  not  be 
fully  settled  in  some  of  them,  though  it  is  clear  enough  in  others. 
See  cases  cited  in  2  Kent's  Com.  40&-412.  So,  whether  a  sound 
distinction  may  not  exist  at  times  between  a  mortgage  and  a  sale, 
need  not  be  examined,  though  it  is  more  customary  in  all  mortgages 
for  the  mortgagor  honestly  to  retain  the  possession,  than  to  pass  it 
to  the  mortgagee.  United  States  v.  HR,  3  Cranch,  88  ;  Haven  v. 
Low,  2  New  Hamp.  15.  See  1  Smith's  Leading  Cases,  48,  note  ; 
Brooks  V.  Marbury,  11  Wheat  82,  83 ;  Bank  of  Georgia  v.  Higgin- 
bottom,  9  Pet  60 ;  Hankins  v.  Ingolls,  4  Blackf.  35.  And  in  con- 
ditional sales,  especially  on  a  condition  precedent  bondfide^  the  ven- 
dor, it  is  usually  considered,  ought  not  to  part  with  the  possession 
till  the  condition  is  fulfiUed.  See  in  9  Johns.  337,  340 ;  2  Wend. 
599.     See  most  of  the  cases  collected  in  2  Kent's  Com.  406. 

But  it  is  unnecessary  to  decide  any  of  these  points  here,  as,  in 
order  to  prevent  any  injury  or  fraud  by  the  possession  not  being 
changed,  a  record  of  the  mortgage  is  in  most  of  the  States  required, 
and  was  made  here  within  four  or  five  weeks  of  the  date  of  the  mort- 
gage, whereas  the  seizure  and  sale  of  the  negroes  to  the  respondents 
did  not  take  place  till  nearly  four  years  after. 

Yet  it  is  urged  in  answer  to  this,  that  the  statute  of  Ar- 
kansas, *  making  a  mortgage,  acknowledged  and  recorded,  [  *  395  ] 
good,  without  any  change  of  possession  of  the  articles,  did 
not  take  effect  till  March  11, 1839,  over  a  year  after  this  record. 

Such  a  registry,  however,  still  tended  to  give  publicity  and  notice 
of  iHg  mortgage,  and  to  prevent  as  well  as  repel  fraud,  and  it  would, 
under  the  statute  of  frauds  in  Arkansas,  make  the  sale  valid  if  bond 
fide  and  for  good  consideration,  unless  against  subsequent  purchasers 
without  notice.     Rev.  Stat  c  65,  §  7,  p.  415. 

There  is  no  sufficient  proof  here  of  actual  fraud,  or  maiafides^  or 
want  of  a  full  and  valuable  consideration.  And  hence  the  objection 
is  reduced  to  the  mere  question  of  the  want  of  notice  in  the  respon- 
dents. In  relation  to  that  fact,  beside  what  has  already  been  stated, 
evidence  was  offered  to  show,  that  the  existence  of  the  mortgage 
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was  known  and  talked  of  in  the  neighborhood,  and  proclaimed  pub- 
licly at  the  sale. 

Indeed,  some  of  the  evidence  goes  so  far  as  to  state,  that,  after  the 
notice  of  the  mortgage  at  the  sale,  the  sheriff  proceeded  to  sell  only 
the  equity  pf  redemption,  or  to  sell  the  negroes  subject  to  any  en- 
cumbrances. His  own  deed  says  expressly,  "  hereby  conveying  all 
of  the  right,  title,  estate,  interest,  claim,  and  demand  of  the  said 
James  L.  Dawson,  of,  in,  and  to,  the  same,  not  making  myself 
hereby  responsible  for  the  title  of  said  slaves,  but  only  conveying,  as 
such  sheriff,  the  title  of  said  James  L.  Dawson,  in  and  to  the  same." 

The  proof  likewise  brings  this  actual  notice  home  to  each  of  the 
respondents,  before  the  purchase,  independent  of  the  public  record  of 
the  mortgage  and  the  public  declaration  forbidding  the  sale  at  the 
time,  on  the  ground  that  the  mortgage  existed  and  was  in  full  force. 

According  to  some  cases,  this  conduct  of  theirs  under  such  cir- 
cumstances would  seem  more  fraudulent  than  any  by  MerriU. 
Le  Neve  v.  Le  Neve,  3  Atk.  646 ;  1  Story,  Eq.  395 ;  8  Wheat  449. 
Beside  this,  the  answer  should  have  averred  the  want  of  notice,  not 
only  before  the  sale,  but  before  the  payment  of  the  purchase-money. 
Till  the  actual  payment  the  buyer  is  not  injured,  and  it  is  voluntary 
to  go  on  or  not  when  informed  that  the  title  is  in  another.  Worm- 
ley  r.  Wormley,  8  Wheat  449 ;  Hardingham  v.  NichoUs,  3  Atk. 
304 ;  Jewett  v.  Palmer  et  aU  7  Johns.  Ch.  68.  See  Le  Neve  v. 
Le  Neve,  3  Atk.  651. 

There  is  another  view  of  this  transaction,  which,  if  necessary  to 
revert  to,  would  probably  sustain  this  present  mortgage.  The 
Arkansas  law  to  make  a  mortgage  valid  if  recorded,  passed  Feb- 
ruary 20, 1838,  Revised  Stats,  p.  580.  This  mortgage  was  on  record 
then,  and  since,  and  had  been  from  December,  1837,  thus 
[  *  396  ]  covering  both  the  time  when  the  law  took  effect  *  and  when 
the  respondents  purchased.  It  was  also  acknowledged  then, 
and  though  not  before  a  magistrate  in  Arkansas,  yet  before  one  in 
Mississippi ;  and  in  most  States,  the  acknowledgment  may  be  before 
a  magistrate  out  of  the  State  as  well  as  in,  if  he  is  authorized  to  take 
acknowledgments  of  such  instruments. 

Nothing  appears  in  the  record  here  against  his  power  to  do  this. 
Some  complaint  is  next  made  of  the  delay  by  Merrill  to  enforce  his 
mortgage  against  Dawson. 

But  it  will  be  seen,  on  examining  the  evidence,  that  he  was  not 
compelled  to  pay  DawBon's  notes  to  the  bank  till  March  4,  1842, 
and  that  these  negroes  were  sold  to  the  respondents  and  removed 
some  months  before,  viz :  October  11, 1841,  so  that  no  delay  what- 
ever occurred  on  his  part  to  mislead  the  respondents. 
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It  was  next  objected,  that  two  or  three  children,  born  since  the 
mortgage,  should  not  be  accounted  for,  and  one  woman,  who  is 
supposed  to  have  died  after  the  sale  and  before  this  bill  in  chancery. 

But  it  seems  to  accord  with  principle,  that  the  increase  or  offspring 
should  belong  to  the  owner  of  the  mother.  2  Bl.  Com.  404 ;  Back- 
house^s  Adm'r  v.  Jett's  Adm'r,  1  Brock.  C.  C.  611 ;  and  the  evidence 
is  so  uncertain  whether  the  death  of  Eliza  occurred  after  this  bill  or 
before,  that  the  doubt  must  operate  against  the  respondents,  whose 
duty  it  was  to  prove  satisfactorily  that  it  happened  before,  in  order 
to  be  exonerated. 

It  is  argued  further  against  the  decree,  that  the  respondents  were 
made  to  account  below  for  a  boy,  not  proved  dearly  to  have  been 
bom  of  one  of  the  mortgaged  women.  But  there  seem  circumstances 
in  the  case  from  which  it  might  be  inferred  that  he  was  so  born. 
He  was  brought  up  among  them,  he  was  under  the  care  chiefly  of 
one,  and  no  other  person  is  shown  to  have  been  his  parent. 

We  do  not  see  enough,  therefore,  to  justify  us  in  differing  from 
the  judge  below  on  this  point. 

The  rules  adopted  in  the  circuit  court  for  fixing  the  value  to  be 
paid  for  the  negroes  are  also  objected  to,  but  seem  to  us  proper. 
1  Brock.  C.  C.  600. 

The  mortgaged  property  is  given  up  or  taken  possession  of  by  the 
mortgagee  usually  at  the  time  of  the  decree ;  and  if  not  surrendered 
then,  its  value  at  that  time,  instead  of  the  specific  property  mort- 
gaged, must  be  and  was  regarded  as  the  rule  of  damages. 

The  injury  is  in  not  giving  it  up  when  called  for  then,  or  in  not 
then  paying  the  mortgage,  and  not  in  receiving  it  some  years  before, 
and  not  paying  its  value  at  that  time. 

*  This  is  not  trover  or  trespass  for  the  taking  of  it  origi-  [  *  397  ] 
nalty,  but  a  bill  in  chancery  to  foreclose  the  redemption  of 
it  by  a  decree,  and  hence  its  value  at  the  time  of  the  decree  is  the 
test  of  what  the  mortgagee  loses,  if  the  property  is  not  then  sur- 
rendered. 

There  is  another  exception  to  the  estimate  made  of  the  value  of 
the  hire  of  the  slaves.  Their  hire  or  use  was  charged  only  from  the 
institution  of  this  bill  in  chancery.  This  surely  does  not  go  bacK  too 
far.    1  Brock.  C.  C.  516. 

And  some  analogies  would  carry  it  back  further,  and  in  a  case  like 
this  charge  it  from  the  period  of  their  going  into  the  possession  of  the 
respondents!  But  they  object  to  the  hire  allowed;  because,  it  is 
said,  that  clothing,  medicine,  &C.,  during  this  time,  should  have  been 
deducted.    1  Dana,  286 ;  3  J.  J.  Marshall,  109. 

We  entertain  no  doubt,  however,  that  in  fact  the  hire  here  was 
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estimated  as  the  net  rather  than  gross  hire,  and  all  proper  deduction 
made.  It  is  only  a  hundred  dollars  in  one  case,  and  seventy  in  others, 
which  manifestly  mi^ht  not  equal  their  gross  earnings  while  nothing 
is  charged  for  the  children.  Testimony,  too,  was  put  in  as  to  the 
proper  amount  for  hire,  and  the  judge  as  well  as  witnesses  belong- 
ing to  the  country,  and  being  acquainted  with  its  usages,  doubtless 
made  all  suitable  deductions. 

There  is  no  evidence  whatever  to  the  contrary. 

And  on  the  whole  case,  we  think  the  judgment  below  should  be 
aflbrmed. 


Jesse  B.  Clements,  Plaintiff  in  Error,  v.  Daniel  Berry. 

]1  H.  398. 

A  judgment  hj  default  in  an  action  of  debt  upon  promissory  notes,  is  final,  and  the  lien  of 
the  judgment  attaches  upon  its  rendition. 

An  assignee  in  trust  for  the  beaefit  of  creditors,  is  not  a  purchaser  for  valoable  coBsideratiM. 

Under  the  25th  section  of  the  jndiciaiy  act  of  1789|  (1  Stats,  at  Laiige,  88,)  this  court  has 
jarisdlction  where  the  state  court  decided  that  a  title  to  land  under  a  deed,  was  preferable 
to  a  title  under  a  lien  by  a  judgment  of  a  circuit  court  of  the  United  States. 

The  case  is  stated  in  the  (pinion  of  the  court 

Foggy  for  the  plaintiff 

Andrew  Eunng^  ccmtrit. 

[  *  408  ]      *  M'Lban,  J.,  delivered  tbe  opinion  of  the  court 

This  case  is  brought  here  by  a  writ  of  enor  to  the  supreme 
court  of  tbe  State  of  Tennessee,  under  the  25th  section  of  the  judici- 
ary act 

The  jurisdiction  of  this  court  is  the  first  question  to  be  considered. 
The  plaintiff  sets  up  a  lien  on  certain  personal  properly,  under  a 
judgment  rendered  by  the  circuit  court  of  the  United  States,  held  for 
the  middle  district  of  Tennessee.  The  defendant  asserts  a  lien  under 
a  deed  of  trust  for  the  property,  from  Charles  F.  Berry,  and  the 
supreme  court  of  Tennessee  held  that  the  lien  of  the  deed  was  para- 
mount to  that  of  the  judgment  This  brings  the  case  within  the 
2dth  section,  as  the  decision  was  against  the  right  asserted  by  Clem- 
ents, under  the  authority  of  the  United  States. 

The  judgment  was  obtained  by  the  firm  of  Inskeep,  Moulton,  and 
Woodrufi;  at  March  term,  1848,  for  |1,316.68,  against  Charles  F. 
Berry.  The  declaration  was  filed  on  the  1st  of  March ;  Irule  for  plea 
by  the  8th  of  March ;  no  plea  being  filed  within  the  rule,  a  judgment 
was  entered  by  default  On  the  10th  of  March,  ^  the  plaintiiSs 
appear  by  their  attorney,  and  a  judgment  by  default  having  been 


DECEMBER  TERM,    1850.  661 


Clements  v.  Beny.    11  H. 


taken  in  this  cause  on  the  8th  of  March,  1848,  and  no  motion  haying 
been  made  to  have  the  same  set  aside,  it  is  therefore  considered  by 
the  court  that  said  judgment  by  deftault  be  affirmed,"  &c. 

The  deed  of  trust  was  received  at  the  register's  office  fifly-one 
minutes  after  nine,  a.  M.,  on  the  10th  of  March,  the  same  day  the 
deed  bears  date.  The  court,  it  seems,  was  opened  on  the  10th,  at 
ten  o'clock,  a.  m.  ;  so  that  the  deed  was  deposited  vrith  the  register 
nine  minutes  before  the  court  opened  on  that  day.  The  register,  by 
law,  is  required  to  enter  on  a  record  the  exact  time  that  an  instru- 
ment is  filed  for  record,  and  the  lien  attaches  firom  such  entry. 

Execution  was  issued  on  the  judgment,  tested  the  first  Monday  of 
March,  the  day  at  which  the  term  commenced.  It  was  levied  upon 
part  of  the  goods  assigned  in  the  deed  of  trust,  and  those  goods  were 
replevied  by  Daniel  Berry,  the  trustee,  firom  Clements,  the  marshal. 

It  is  the  uniform  practice  of  the  federal  aiid  state  courts  of  Ten- 
nessee, to  test  executions  as  on  the  first  day  of  the  term ;  and  the 
lien  is  held  equally  to  attach  to  all  the  judgments,  as  regards  creditors, 
entered  at  the  same  term.      This  rule  would  not  applyi 
•perhaps,  to  a  bcmd  fide   purchaser  of  real  estate  for  a  [  ^409  ] 
valuable  consideration,  beyond  the  day  on  which  the  judg- 
ment was  rendered.     It  is  admitted  that  the  statute  of  29  Charles  II., 
as  to  the  Uens  of  judgments  and  executions,  is  not  in  force  in  Ten- 
nessee ;  and  that  the  lien  is  regulated  by  the  common  law,  modified, 
to  some  extent,  by  statutes.     As  against  a  bond  fide  purchaser  of 
personal  property,  the  lien  would  not  attach  prior  to  the  award  of 
execution.    But  the  trustee  in  this  case  cannot  be  considered  a  pur- 
chaser, as  the  assignment  was  made  to  him,  not  on  a  purchase  for  a 
valuable  consideration,  but  for  the  benefit  of  certain  creditors. 

It  would  present  a  singular  anomaly  in  judicial  proceedings,  if  the 
fruits  of  a  judgment  could  be  defeated  by  a  transfer  of  all  the  prop- 
erty of  the  defendant,  on  the  day  of  its  rendition ;  and  with  the 
express  view  of  avoiding  the  claim  of  the  plaintiff  in  the  judgment, 
by  giving  a  preference  to  other  creditors.  That  such  an  assignment 
would  be  firatyiulent,  as  tending  to  delay  and  defeat  creditors,  is 
dear,  but  no  such  defence  was  made  in  the  state  court. 

The  decision  must  turn  upon  the  effect  of  the  entries  made  on  the 
minutes  of  the  circuit  court.  The  term  of  the  court  commenced  on 
the  6th  of  March.  The  declaration  was  filed  on  the  1st  of  March, 
and  a  rule  for  plea  was  taken  in  court  by  the  8th.  The  rule  of  court 
provides,  that  if  the  pleadings  are  not  filed  by  the  defendant  on  or 
before  the  first  day  of  the  term,  the  court  may  on  that  day  fix  the 
time  when  the  pleadings  are  to  be  closed  and  judgment  entered. 

The  plea  not  being  filed  within  the  rule,  a  judgment  by  default  was 
VOL.  xviii.  56 
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entered.  Now  a  judgment  by  default  is  interlocutory  or  finaL  When 
the  action  sounds  in  damages,  as  covenant,  trover,  trespass,  &c^  it  is 
only  interlocutory,  that  the  plaintiff  ought  to  recover  his  damages, 
leaving  the  amount  of  them  to  be  afterwards  ascertained.  1  Tidd's 
Pr.  568.  But  where  the  amount  of  the  judgment  is  entered  by  the 
calculation  of  the  clerk,  no  further  steps  being  necessary,  by  a  jury  or 
otherwise,  to  ascertain  the  amount,  the  judgment  is  finaL  And  of 
this  character  was  the  judgment  entered  on  the  8th  of  March.  The 
action  was  debt,  brought  upon  several  notes  of  hand ;  the  default 
culmitted  the  execution  of  the  notes,  and  the  judgment  which  followed 
was  final,  leaving  the  clerk  to  make  it  up  in  form.  The  affirmance 
of  this  judgment  on  the  10th  of  March  was  unnecessary,  as  the  judg- 
ment of  the  Court  on  the  8th  concluded  the  matter  in  controversy. 
It  was  a  mere  clerical  duty  to  make  the  calculation  and  enter  the 
judgment  in  form ;  and  the  entry  on  the  10th  can  be  considered,  in 

regard  to  the  lien  in  question,  in  effect  as  nothing  more  than 
[*410]  *the   performance  of  this  clerical  duty,  which  had  been 

authorized  by  the  entry  on  the  8th.  It  was  an  affirmance 
of  that  which  ahready  had  been  fixed,  by  the  judgment  of  the  court. 
What  remained  to  be  done  was  matter  of  form,  as  it  added  nothing 
to  the  legal  effect  of  the  judgment  by  default  Had  the  defendant 
been  called  and  a  default  entered  against  him,  the  case  would  have 
stood  for  judgment  at  a  future  call  of  the  docket.  But  under  the  rule 
of  the  court,  "  the  pleadings  were  to  be  closed  on  the  8th  and  judg- 
ment entered."  The  defendant  failed  to  plead,  and  a  judgment  by 
default  consequently  followed.  The  action  being  debt,  founded  upon 
notes  of  hand,  which  were  admitted  to  be  genuine  by  the  default,  the 
court  saw  that  no  inquiry  was  necessary,  and  the  judgment  was 
therefore  directed  to  be  entered.  That  judgment  was  fined  according 
to  the  forms  of  entering  judgments  at  the  common  law.  The  omission 
by  the  clerk  to  make  the  calculation  of  the  amount  of  the  judg- 
ment, and  enter  it  in  form,  on  the  8th  of  March,  was  supplied  by  the 
entry  on  the  10th.  Such  entry,  therefore,  we  think,  may  be  con- 
sidered as  having  relation  to  the  first  judgment. 

It  is  said  to  be  a  legal  absurdity  to  suppose  that  top  Uen  of  the 
execution  can  attach  prior  to  the  judgment.  An  execution  can  be 
of  no  validity  which  has  not  a  judgment  to  support  it.  But  the 
judgments  entered  on  the  last  day  of  the  term,  by  the  law  of  Ten- 
nessee, have  relation  to  the  first  day  of  the  term,  so  as  to  place  all  the 
judgments  entered  at  the  term  on  an  equality  in  regard  to  liens. 
This  it  is  said  is  proper  to  do  equal  justice  to  creditors,  whose  judg- 
ments were  necessarily  entered  on  different  days  of  the  term,  fi'om 
the  arrangement  of  the  causes  on  the  docket.     But  it  is  said,  that  a 
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bond  fide  purchaser  for  a  valuable  consideration  would  limit  the  lien 
of  the  judgment  and  execution  to  the  time  the  judgment  was 
rendered.  If  this  be  so,  it  is  not  perceived  bow  the  principle  can  be 
applied  to  the  case  before  us,  unless  the  defendant  in  error  be  con- 
sidered a  bond  fide  purchaser.  He  cannot  place  himself  in  that  atti- 
tude. He  holds  the  property  in  trust  for  the  creditors  named,  having 
paid  at  the  time  no  consideration' for  it ;  and  having,  as  may  be  pre- 
sumed from  the  circumstances,  a  knowledge  that  the  assignment  was 
made  to  avoid  the  effect  of  the  judgment  against  the  assignor.  It 
would  be  difficult  to  maintain  that  this  was  a  bond  fide  transaction, 
and  especially  that  it  was  entitled  to  the  favorable  consideration 
of  the  court.  In  no  sense  can  it  be  considered  a  bor^  fide  sale  for  a 
valuable  consideration.  The  trustee  is  made  the  agent  to  pay  the 
creditors  named,  and  he  represents  their  interests  as  creditors.  But 
if  the  property  had  been  sold  bond  fide  jfrom  the  effect  of  the 
*  judgment  by  default,  and  the  relation  to  it  of  the  formal  [  *411  ) 
judgment  of  affirmance  subsequently  entered,  the  lien 
would  attach  from  the  judgment  on  the  8th. 

We  admit  that  the  Men  of  the  judgment  and  execution  in  the  fed- 
eral courts  arises  under  the  state  laws ;  and  that  the  lien  may  be 
considered  as  a  rule  of  property,  and  a  rule  of  decision  under  the 
34th  section  of  the  judiciary  act  of  1789.  But  the  preparatory  steps, 
by  which  the  judgment  is  obtained  and  the  Men  established,  depend 
upon  the  practice  of  the  court ;  and  that  practice  is  settled  by  the 
federal  courts,  and  not  by  the  courts  of  the  State.  The  process  act 
of  1828,  *'  adopted  the  forms  of  mesne  process,  except  the  style  and 
forms  and  modes  of  proceeding  in  suits  in  the  courts  of  the  United 
States  held  in  those  States,  &c.,  subject,  however,  to  such  alterations 
and  additions  as  the  said  courts  of  the  United  States  respectively 
shall,  in  their  discretion,  deem  expedient,  or  to  such  regulations  as 
the  supreme  court  shall  prescribe." 

The  entry  by  the  register,  of  the  precise  time  at  which  all  instru- 
ments are  deposited  with  him  for  record,  as  required  by  the  act  of 
Tennessee,  isjno  doubt  a  very  proper  regulation.  It  is  salutary  in 
relation  to  instruments  deposited  for  record  on  the  same  day.  In 
such  cases  the  priority  of  time  may  be  ascertained  with  certainty ; 
but  when  the  fractions  of  a  day  are  to  be  compared,  under  such 
entries,  to  a  judgment  lien,  the  propriety  of  the  rule  is  not  so  ap- 
parent. The  case  before  us  would  present  a  point  of  no  small  diffi- 
culty. From  the  entry,  the  trust  deed  appears  to  have  been  deposited 
for  record  nine  minutes  before  the  court  was  opened.  And  this  is  to 
render  inoperative  the  lien  of  the  judgment.  Now,  how  is  the  fact 
to  be  ascertained  with  certainty  ?     Where  shall  the  exact  standard 
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of  time  be  found.  A  variation  of  nine  or  ten  minutes  is  not  uncom- 
mon in  chronometers :  and  the  timepiece  of  the  register,  it  is  sup- 
posed, could  have  no  exclusive  claim  to  regulate  judgment  liens. 
Whether  good  or  bad,  it  would  answer  the  purpose  designed  by 
showing  the  priorities  of  instruments  left  for  record.  But  the  test 
in  regard  to  judgment  liens,  would  be  uncertain  and  unsatisfactory. 
As  a  rule  of  property,  it  would  seem  to  be,  at  least  in  many  cases, 
impracticable.  How  can  one,  five,  or  ten  minutes  be  ascertained 
with  the  requisite  certainty,  to  lay  the  foundation  .of  a  right?  It 
would  hardly  be  contended  that  the  entry  of  a  ministerial  officer, 
though  made  by  authority  of  law,  should  limit  or  defeat  a  judgment 
lien  in  such  a  case.  No  other  decision  of  the  supreme  court  of  Ten- 
nessee than  the  one  now  before  us,  is  applicable  to  this  question. 
And  if  the  case  to  be  reviewed  is  to  constitute  the  rule  for  our  deda- 

ion,  as  insisted,  the  power  of  revision  would  be  useless. 
[  *412  ]       *  Whilst  we  follow  the  construction  of  a  state  statute, 

established  by  the  supreme  court  of  the  State,  care  must 
be  taken  that  our  jurisdiction  and  practice  shall  not  be  limited  at 
controlled  by  the  statutes  or  decisions  of  the  State,  beyond  the  acts 
of  congress. 

The  judgment  of  the  state  court  is  reversed,  and  the  cause  is 
remanded  to  that  court  for  furth^  proceedings  in  conformity  wiib 
this  opinion. 

Taney,  C.  J.,  Catron,  J^  Daniel,  J.,  and  Nelson,  J.,  dissented. 

Catbon,  J.  By  rule  of  court,  made  when  only  one  t^m  was  held 
in  the  year  for  the  districts  of  Tennessee,  the  United  States  circuit 
court  adopted  a  rule  requiring  a  copy  of  the  declaration  to  be  sent 
out  with  the  writ,  in  all  cases  of  suits  on  written  agreements  for  the 
payment  of  money,  where  the  plaintiff  desires  to  obtain  judgment  at 
the  return  term.  K  a  copy  of  this  declaration  is  served  with  the 
writ  on  the  defendant  thirty  days  before  the  court  commences,  then 
the  defendant  is  required  to  plead  before  the  first  day  of  the  term  ; 
and  if  he  fails  to  do  so,  it  is  the  duty  of  the  clerk  to  enter  judgment 
by  default  at  his  ofEice.  This  fact  he  reports  to  the  court  in  all  cases. 
And  thep  such  further  time  is  given  for  making  up  the  pleadings  as 
may  be  deemed  proper  by  the  court  itself;  thus  extending  the  time 
usually  three  days.  But  at  March  term,  1848,  only  two  additional 
days  to  plead  were  allowed. 

This  office  judgment  has  no  force  in  itself,  further  than  to  speed  the 
final  judgment  It  stands  over,  like  other  causes,  triable  on  an  issue. 
When  it  is  reached  on  the  docket  in  due  course,  a  jury  inquires  of 
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damages ;  or  if  the  sum  be  certain,  then  a  regular  and  binding  judg- 
ment id  entered  of  record  by  the  court. 

An  execution  is  uniformly  awarded  in  terms  by  the  final  judgment, 
and  to  which  the  execution  on  its  face  refers,  by  a  brief  redtaL 

To  this  award  of  execution  the  fieri  facias  relates,  and  binds  per- 
sonal property  of  the  defendant 

The  United  States  courts  are  governed  by  the  state  laws  creating 
a  lien ;  and  the  state  laws  are  settled  by  uniform  adjudications  that 
the  Hen  attaches  by  a  final  judgment  and  award  of  execution.  From 
that  time  defendant's  property  is  in  custody  of  the  law*  Johnson  v. 
BaU,  1  Yerger,  292. 

In  this  case  there  is  no  allegation  of  firaud.  The  debtor  transferred 
his  property  to  a  trustee  honestly  and  fairly,  according  to 
*  the  face  of  this  record.  By  the  law  of  Tennessee,  the  [  *  413  3 
deed  of  trust  took  effect  the  moment  it  was  delivered  to  the 
register  to  be  recorded.  It  was  his  duty  by  express  law  to  indorse 
on  the  deed  the  exact  time  of  delivery.  After  that,  all  liens  were 
cut  off  This  was  done  before  the  judgment  was  rendered.  It  mat- 
ters not  whether  defendant  parted  with  his  property  on  the  day  the 
judgment  was  rendered,  or  on  a  subsequent  day,  as  he  was  devested 
of  it  the  moment  the  trustee  delivered  the  deed  to  be  recorded.  If 
it  was  otherwise,  and  the  execution  related  to  a  judgment  by  default, 
(which  might  remain  unconfirmed  for  months,)  all  executions  or  final 
judgments,  where  a  default  had  been  entered,  would  bind  firom  the 
first  day  of  the  term,  and  overreach  sales  made  by  retail  dealers  to 
an  alarming  extent ;  a  doctrine  unknown  and  altogether  inadmissible 
in  the  State  of  Tennessee,  or  elsewhere,  so  far  as  I  know. 

The  supreme  court  of  Tennessee,  (to  revise  whose  decision  this 
writ  of  error  is  prosecuted,)  laid  down  the  law  correctly,  as  I  think, 
in  its  opinion  in  this  cause,  and  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed.  And  I  am  instructed  to  say  for  my  brother 
Nelson,  who  heard  the  cause,  but  is  now  absent,  that  this  is  his 
opinion  also.  2  B.  480. 


Joshua  J.  Moore,  Plaintiff,  v,  James  Brown,  Alfred  Brown,  Har- 
mon HooAN,  and  Joseph  Feoward. 

11  H.  414. 

The  statate  of  limitations  of  DlinoiB,  which  makes  a  possession  of  seTen  jears  a  har,  in 
favor  of  one  having  a  connected  title  deducible  from  any  officer  authorized  by  the  laws  of 
.the  State  to  sell  such  land  for  non-payment  of  taxes,  does  not  include  a  case  where  the 
deed  from  an  officer  was  void  on  its  face,  because  the  loquirements  of  the  law  were  not 
obeerved  in  making  the  sale;  and  the  officer  had  no  authority,  according  to  the  recitals  in 
the  deed,  to  make  the  sale. 

66* 
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Certificate  of  division  of  opinion  by  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Illinois. 

The  question  is  stated  in  the  opinion  of  the  court  The  deed 
referred  to  was  as  follows :  — 

[  •  415  ]  • «  The  auditor  of  public  accounts  of  the  State  of  Illi- 
nois, to  all  who  shall  see  these  presents,  greeting :  Know 
ye,  that  whereas  I  did,  on  the  9th  day  of  December,  1823,  at  the 
town  of  Vandalia,  in  ccmformity  with  all  the  requisitions  of  the 
several  acts  in  such  cases  made  and  provided,  expose  to  public  sale 
a  certain  tract  of  land,  being  the  south  half  of  section  thirty-five, 
township  twelve  north,  in  range  one  west  of  the  fourth  principal 
meridian,  for  the  sum  of  010.81,  being  the  amount  of  the  tax  of  the 
years  1821  and  1822,  with  the  interest  and  costs  chargeable  on  said 
tract  of  land.  And  whereas,  at  the  time  and  place  aforesaid,  Ste- 
phen Davis  offered  to  pay  the  aforesaid  sum  of  money  for  the  whole 
of  said  tract  of  land,  which  was  the  least  quantity  bid  for ;  and  the 
said  Stephen  Davis  has  paid  the  sum  of  $10.81  into  the  treasury  of 
the  State ;  I  have  granted,  bargained,  and  sold,  and  by  these  presents, 
as  auditor  of  the  aforesaid  State,  do  grant,  bargain,  and  sell,  the 
whole  of  said  south  half  of  section  thirty-five,  in  township  twelve 
north,  in  range  one  west  of  the  fourth  principal  meridian,  to  Stephen 
Davis,  his  heirs  and  assigns.  To  have  and  to  hold  said  tract  of  land 
to  the  said  Stephen  Davis  and  his  heirs  forever ;  subject,  however, 
to  all  the  rights  of  redemption  provided  for  by  law, 

^  In  testimony  whereof,  the  said  auditor  has  hereunto  subscribed 
his  name  and  affixed  his  seal,  this  20th  day  of  June,  1832. 

«  J.  T.  B.  Stapp,  Auditor.'' 

BuUerfield^  for  tiie  plaintiff 

No  counsel  contrd. 

[  *  424  ]       •  Wayne,  J.,  delivered  the  opinion  of  the  court 

Upon  the  trial  of  the  cause,  after  the  plaintiff  had  intro- 
duced his  testimony  and  rested  his  case  upon  it,  the  defendants,  in 
order  to  bring  themselves  within  the  limitation  act  of  Illinois,  passed 
ill  1835,  offered  in  evidence,  as  the  foundation  of  their  title,  a  deed 
from  the  auditor  of  public  accounts  of  the  State  of  Illinois.  It  pur- 
ports to  have  been  executed  by  virtue  of  a  sale  made  on  the  9th  day 
of  December,  1823,  for  the  non-payment  of  taxes  under  the  revenue 
act  of  February,  1823.  The  plaintiff's  counsel  objected  to  the  intro* 
duction  of  the  paper,  and  the  court  were  divided  in  opinion  as  to  its 
admissibility. 
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The  act  jast  mentioned  requires  the  owners  of  lands  to  pay  their 
taxes  into  the  state  treasury,  on  or  before  the  1st  day  of  October. 
The  seyenth  section  declares,  if  they  shall  fail  to  do  so,  '^  it  shall  be 
the  duty  of  the  auditor  to  make  a  transcript  from  the  books  of  all 
such  delinquents,  charging  the  tax  with  an  interest  at  the  rate  of  six 
per  centum  until  paid,  and  all  costs  which  may  accrue,"  and  that  the 
auditor  shall  ^^  cause  the  same  to  be  advertised  in  the  paper  printed 
at  the  seat  of  government,  or  in  some  other  paper  printed  in  the 
State,  for  three  weeks,  giving  notice  of  the  day  of  ssde,  the  last  of 
which  publications  shall  be  ^t  least  two  months  before  the  day  of 
sale,  and  the  auditor  shall  proceed  to  sell,  on  the  day  fixed  in  such 
advertisement,  the  whole,  or  so  much  of  each  tract  as  will  pay  the 
tax,  interest,  and  costs." 

The  second  section  of  the  act  of  limitation  is  as  follows :  ^'  Every 
real,  possessory,  ancestral,  or  mixed  action,  or  writ  of  right,  brought 
for  the  recovery  of  any  lands,  tenements,  or  hereditaments,  of  which 
any  person  may  be  possessed  by  actual  residence  thereon,  having  a 
connected  title  in  law  or  equity  deducible  of  record  from  this  State 
or  the  United  States,  or  from  any  public  officer  or  other  person 
authorized  by  the  laws  of  the  State  to  sell  such  land  for  the  non- 
payment of  taxes,  or  from  any  sherijOf,  marshal,  or  other  person  author- 
ized to  sell  such  land  upon  execution,  or  any  order,  judgment,  or  de- 
cree of  any  court  of  record,  shall  be  brought  within  seven  years  next 
after  possession  being  taken  as  aforesaid."     Rev.  Stat.  1845,  p.  349. 

Upon  comparing  this  section  with  the  acts  of  1827  and 
1829,  *  upon  the  same  subject,  we  have  concluded  that  the  [  *  425  J 
section  of  the  act  of  1835  was  not  meant  to  give  protection 
to  a  person  in  possession  under  a  deed  void  upon  the  face  of  it.  The 
mode  of  determining  that,  is  to  test  the  deed  by  making  a  reference 
to  the  authority  recited  in  it  for  making  the  sale,  in  connection  with 
the  act  giving  the  auditor  the  power  to  sell.  When  the  sale  is  found 
not  to  be  according  to  that  power,  the  deed  is  void  upon  its  face,  be- 
cause the  action  of  the  auditor  is  illegal,  and  the  law  presumes  it  to 
be  known  to  a  purchaser.  The  latter  can  acquire  no  title  under  it. 
Being  a  void  deed,  possession  taken  under  it  cannot  be  said  to  be 
adverse  and  under  color  of  title.  What  was  the  fact  in  this  case  ? 
It  is  disclosed  upon  the  face  of  the  deed,  that  the  auditor  sold  the 
land  short  of  the  time  prescribed  by  the  act.  It  was  not,  then,  a  sale 
according  to  law.  That  must  have  been  as  well  known  by  the  pur- 
chaser, as  it  was  by  the  auditor.  The  law  presumes  it  to  have  been. 
The  act  under  which  the  sale  was  made  was  not  meant  to  prescribe 
the  authority  of  the  auditor  only  to  make  sales,  but  also  to  give  to 
purchasers  full  information  of  the  terms  upon  which  a  title  could  be 
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acquired  to  lands  sold  for  the  non-payment  of  taxes.  It  was  meant 
to  put  bidders  at  a  tax  sale  upon  the  inquiry,  whether  or  not  the  land 
was  offered  for  sale  according  to  law.  If  they  do  not  examine,  and 
shall  buy  land  exposed  to  sale  for  taxes  against  the  law,  they  do -so 
at  their  own  risk,  and  it  will  be  presumed  against  them  that  they 
know  that  the  deeds  given  under  such  circumstances  are  made  in 
violation  of  official  duty  and  of  the  law.  It  cannot  be  made  the 
foundation  of  an  culverse  possession  under  color  of  title  against  the 
true  owner  of  the  land,  whose  title  to  it,  the  law  says,  can  only  be 
devested  in  a  certain  way  for  a  failure  to  pay  taxes  due  upon  the 
land.  We  do  not  put  the  conclusion  upon  the  point  exclusively  upon 
the  fact  that  it  is  a  void  deed ;  but  that  it  is  so,  being  a  deed  made 
in  violation  of  law.  It  is  such  a  deed  that  the  defendant  proposes  to 
use  to  let  in  the  proof  of  a  possession  which  will  be  protected  by  the 
statute  of  1835.  Upon  general  principles,  sadti  a  paper  would  not 
be  admissible  as  evidence  for  any  purpose  in  ejectment,  and  we  think 
it  was  not  meant  to  be  included  as  one  of  those  titles  of  record  pro- 
vided for  by  the  act  of  1835.  Before  the  limitation  of  the  act  can 
operate,  it  must  be  shown  by  one  claiming  its  protection,  that  he  has 
been  in  actual  possession  of  the  land  to  which  it  is  sought  to  be  ap- 
plied for  seven  years  before  the  commencement  of  the  suit,  by  a  con- 
nected title  in  law  or  equity,  deducible  of  record  from  the  State  or 
the  United  States,  or  from  any  public  officer  or  other  person  author- 
ized by  law  to  sell  such  land  for  the  non-payment  of  taxes. 
[  *  426  ]  Such  language  *  does  not  apply  to  the  general  authority 
given  by  law  to  an  officer  to  sell  lands  for  taxes,  but  to  what 
his  authority  is  to  sell  the  particular  land  for  taxes  which  he  exposes 
for  sale.  The  words  of  the  act  ar^,  to  sell  ^^  such  land  for  the  non- 
payment of  taxes ; "  that  is,  that  land  which  a  party  claims  under 
the  deed,  and  from  his  actual  residence  of  seven  yecurs  upon  it.  Can 
it  be  said,  then,  when  the  auditor,  as  he  did  in  this  instance,  sells 
land  for  non-payment  of  taxes  short  of  the  time  that  the  law  author- 
izes him  to  sell,  that  he  was  an  officer  authorized  to  sell  such  land 
for  the  non-payment  of  taxes  ?  We  think  not  This  interpretation 
is .  more  in  harmony  with  the  title  which  the  act  requires  before  its 
protection  can  attach.  A  title  and  seven  years'  actual  residence  upon 
the  land  are  necessary.  The  legislature  must  have  meant  by  title 
something  more  than  a  void  deed  upon  its  face ;  a  title,  at  least, 
which  would  be  sufficient  to  induce  the  possessor  of  the  land  to  think, 
and  the  law  to  conclude,  that  there  was  a  foundation  for  a  possession 
under  a  right  which  had  been  acquired  by  a  purchase.  Not  a  mere 
naked  possession,  but  one  taken  in  good  faith  by  a  purchaser.  The 
protection  intended  by  the  act  cannot  be  better  expressed  than  it  ia 
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in  the  able  printed  argument  of  the  plaintiff's  counseL  ^<  The  legis- 
lature intended  to  extend  its  protection  to  persons  who  occupied  land 
under  a  connected  Hileprimdfacie  good,  against  proot  aliunde  which 
would  rebut  or  destroy  such  primd  facie  title."  This  conclusion,  too, 
is  supported  by  the  case  of  Skyles's  Heirs  v.  King^s  Heirs,  in  2  A.  E. 
Marshall,  385.  The  act  of  1835  was  copied  from  the  Kentucky  lim- 
itation act  of  February,  1809,  and  after  the  courts  of  Kentucky  had 
decided  that  ^  the  true  construction  of  the  words  of  the  statute,  *  a 
connected  title  in  law  or  equity  deducible  from  the  commonwealth,' 
does  and  must  mean  such  a  title  when  tested  by  its  own  face,  and 
not  tried  by  the  title  of  others.  K  the  defendants'  title  should  be  a 
connected  title  in  law  or  equity,  supposing  no  other  to  exist  upon 
the  ground,  then  if  he  proves  seven  years'  possession  holding  under 
it,  the  statute  shall  aid  him,  although  the  plaintiff  may  be  able  to 
show,  by  the  production  of  his  own  title  or  that  of  others,  that  the 
title  did  not  in  fact  nor  in  law  pass  to  the  defendant."  Illinois  hav- 
ing taken  the  act  £rom  Kentucky,  it  is  certainly  not  unreasonable  to 
suppose  that  her  legislators  knew  the  construction  which  had  been 
put  upon  it,  and  meant  the  act  to  give  protection  according  to  that 
construction. 

We  shall  direct  the  point  certified  to  this  court  to  be  answered, 
that  the  paper  offered  in  evidence  by  the  defendant  is  a  void  deed 
upon  the  face  of  it,  and  was  not  admissible  as  evidence  for  the  pur- 
pose for  which  it  was  offered. 

*  Taney,  C.  i^  Catron,  J.,  and  Grier,  J.,  dissented.  [  *  427  ] 

Tanbt,  C.  J.  Upon  the  statements  and  admissions  contained  in 
this  record,  the  question  certified  for  the  decision  of  this  court  is  a 
very  narrow  one ;  but  at  the  same  time  one  of  much  nicety  and  diffi- 
culty. It  is  admitted  that  the  defendants  had  possessed  the  land  in 
dispute  by  actual  residence  thereon  for  the  term  of  seven  years  next 
preceding  the  commencement  of  this  suit  And  if  they  had  paid  the 
taxes  during  that  time,  it  is  very  clear  that  they  were  protected  by 
the  act  of  limitations  of  1839,  and  the  deed  would  in  that  case  have 
been  admissible  in  evidence.  For  the  suit  appears  to  have  been 
instituted  in  1848,  and  more  than  seven  years  had  then  elapsed 
after  the  passage  of  that  act.  But  the  case  as  stated  is  silent  as 
to  the  payment  of  taxes ;  and  it  does  not  appear  whether  they  were 
or  were  not  paid  by  the  defendants,  or  by  any  other  person.  The 
lights  of  the  parties,  therefore,  according  to  the  statement  as  certi- 
fied, must  be  governed  by  the  act  of  limitations  of  1835,  and  not  of 
1839. 
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The  act  of  1835  is  loose  and  ambigaoas  in  its  language,  and  open 
to  different  interpretations.  Expounded  literally,  it  might  seem  to 
mean  that  a  party  who  had  a  valid  title  on  record,  should  be  pro- 
tected in  his  possession  after  the  lapse  of  seven  years.  This  certainly 
was  not  the  meaning  of  the  legislature,  because  a  good  title  of  record 
needed  no  protection  from  a  statute  of  limitations.  It  is  obvious 
that  one  of  the  main  objects  of  the  law  was  to  protect  the  possession 
of  persons  who  purchased  upon  the  faith  of  conveyances  mcule  by 
the  public  officers  of  the  State,  who  were  authorized  to  sell  and  con- 
vey ;  but  whose  deeds,  from  some  mistake  or  error  of  judgment  on 
their  part,  were  sometimes  not  valid,  and  conveyed  no  title  to  the 
purchaser.  The  law  was  made  for  a  new  country,  where  the  pur- 
chasers of  small  tracts  of  land  were  mostly  immigrants,  unacquainted 
with  the  laws  regulating  sales  and  conveyances  of  real  property;  and 
many  of  them  unacquainted  even  with  the  language  in  which  the 
laws  were  written.  Skilful  and  experienced  conveyancers  were  not 
to  be  found  in  every  part  of  the  country,  from  whom  they  might  take 
counsel.  And  they  would  naturally  and  fairly  rely  upon  conveyances 
made  by  the  officers  of  the  State,  purporting  to  be  made  in  the  exe- 
cution of  their  official  duty.  It  was  manifestly  the  object  of  the  law 
to  protect  the  possessions  of  persons  of  this  description,  and  by  that 
means  induce  an  agricultural  population  to  settle  in  the  State ;  and 
its  loose  and  inaccurate  language  ought  to  be  interpreted 
[  *  428  ]  *in  the  same  spirit,  It  gave  to  the  original  owner  seven 
years  to  assert  his  title.  And  if  he  chose  for  that  period  of 
time  to  acquiesce  in  the  sale,  and  to  suffer  the  purchaser  and  those 
claiming  under  him,  to  possess  and  improve  the  land  as  their  own, 
he  was  barred  by  his  laches.  And  it  undoubtedly  also  intended  to 
prevent  persons  from  prying  into  titles  and  searching  for  legal  defects 
in  older  possessions,  for  the  purposes  of  speculation,  where  the  party 
holding  them  had  honestly  bought  and  paid  his  money,  and  the  orig- 
inal owner  had  for  seven  years  acquiesced  in  the  sale. 

It  is  true  that  the  case  before  us  admits  that  it  appears  by  the 
recitals  in  the  deed  of  the  auditor  that  the  notice  of  the  sale  was  not 
as  long  as  the  law  required.  And  it  is  said  that  every  person  is  pre- 
sumed to  know  the  law,  and  that  every  one  who  afterwards  pur- 
chased under  this  title,  must  therefore  be  presumed  to  have  known 
that  this  deed  was  void. 

Undoubtedly,  as  a  general  principle,  every  one  is  chargeable  with 
a  knowledge  of  the  law,  in  civil  as  well  as  criminal  cases.  This, 
however,  is  a  legal  presumption  which  every  one  knows  has  no  real 
foundation  in  fact,  and  has  been  adopted  because  it  is  neoessaiy  as 
a  general  rule  for  the  purposes  of  justice.     And  laws  are  thertfore 
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often  passed  to  protect  persons  who  have  acted  in  good  faith  in  mat- 
ters of  property  from  the  consequences  of  their  ignorance  of  law. 
Thus,  laws  confirming  defective  and  void  deeds  for  real  property, 
have  frequently  been  passed  in  some  of  the  States ;  and  their  validity 
has  been  recognized  by  this  court  Limitation  laws  in  regard  to 
suit^  for  real  estates  are  founded  upon  the  same  principle.  For,  if 
the  title  papers  of  the  party  in  possession  are  all  legally  executed, 
and  made  by  persons  who  had  the  right  to  convey,  he  does  not  need 
the  protection  of  an  act  of  limitations.  The  act  before  us  was  evi- 
dently and  especially  intended  to  protect  purchasers  from  the  conse« 
quences  of  their  ignorance  of  the  law.  And  with  this  object  in  view, 
it  could  make  no  difference  whether  the  legal  defect  was  shown  by 
the  recitals  in  the  deed,  or  appeared  in  any  other  way.  The  buyer 
would  be  as  easily  and  naturally  misled  by  his  want  of  legal  informa- 
tion in  either  case.  And  the  law  itself  certainly  draws  no  distinction 
between  ignorance,  of  the  law  in  one  respect  and  ignorance  in  an- 
other. And  if  every  legal  defect  in  the  title  papers  of  a  purchaser  in 
possession,  as  they  appear  on  the  record,  may  be  used  against  him 
after  the  lapse  of  seven  years,  the  law  itself  is  a  nullity,  and  protects 
nobody. 

To  a  person  not  well  skilled  in  ail  the  details  of  the  tax  laws  of 
the  State,  this  deed,  upon  the  face  of  it,  appears  to  be  good.  It 
was  made  by  a  public  officer  authorized  to  sell  for  taxes. 
*From  his  official  station  and  duties,  he  would  be  presumed  [  *  429  ] 
to  be  familiar  with  the  tax  laws  in  all  their  minute  details. 
And  he  recites  what  he  had  done ;  states  the  notice  given,  as  if  it 
was  the  notice  the  law  required ;  and  professes  to  convey  to  the  pur- 
chaser a  valid  title  in  due  form.  Almost  every  one,  not  perfectly  ac- 
quainted with  the  different  tax  laws  which  had  been  passed,  would 
rely  upon  it.  And  I  think  it  is  one  of  those  defective  conveyances 
by  a  public  officer,  which  the  law  of  1835  intended  to  protect  after  a 
possession  of  seven  years. 

It  is  said  in  the  argument,  and  a  judicial  decision  is  quoted  to  sup- 
port it,  that  the  limitation  is  confined  to  cases  where  the  title  upon 
the  record  appears  to  be  a  valid  legal  title  until  a  better  one  is  pro- 
duced. If  that  be  the  construction  of  the  law,  it  protects  the  pur- 
chaser where,  by  the  mistake  of  the  office,  land  has  been  sold  upon 
which  no  taxes  were  due,  provided  the  deed  upon  the  face  of  it 
appears  to  be  valid,  and  refuses  to  protect  him  where  the  taxes  were 
actually  due  and  the  land  liable,  provided  an  error  in  the  proceedings 
appears  in  the  recitals  in  the  deed.  In  other  words,  it  bars  the 
recovery  of  the  innocent  owner  whose  land  has  been  wrongfully  sold, 
and  protects  the  defaulter.     Such  could  hardly  have  been  the  inten* 
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tion  of  the  legislature.  And  in  my  opinion  the  language  of  the  law 
does  not  justify  this  conBtruction.  Indeed,  if  it  be  as  contended  for 
in  the  argument,  then  a  mere  oversight  in  reciting  the  date  of  the 
notice  or  date  of  the  sale  deprives  the  purchaser  and  those  claiming 
under  him  of  the  protection  of  this  law,  although  the  taxes  were  due, 
and  the  sale  regularly  and  fairly  made.  For  the  error  will  appt^ar  in 
the  recorded  instrument,  and  consequently  it  is  not  a  good  and  valid 
title  on  record.  And  this  may  have  been  the  case  in  the  deed  before 
us. 

The  consideration  paid  at  the  tax  sale  is  indeed  so  small^  as  to 
create  doubts  of  the  fairness  of  the  transaction.  But  that  question 
is  not  open  in  this  court  upon  the  point  certified.  The  statement  in 
the  record  does  not  impute  bad  faith  to  eith^  of  the  parties  to  this 
sale,  and  moreover  the  present  defendants  were  not  the  original  pur- 
chasers. For  aught  that  appears  in  the  statement,  they  purchased 
for  a  full  consideration,  and  without  any  actual  knowledge  or  sus- 
picion of  a  defect  in  the  title,  and  have  tiierefore  strong  equitable 
considerations  to  support  them  in  claiming  the  protection  of  this 
statute  of  limitations. 

I  am  sensible,  however,  as  I  have  already  said,  that  the  constmo- 
tion  of  this  statute  is  by  no  means  free  from  difficulty.  But  as  I  do 
not  concur  in  the  interpretation  given  to  it  by  a  majority  of  my 
brethren,  and  the  decision  of  the  question  certified  may 
[  *  430  ]  affect  wider  interests  than  those  immediately  *  involved  in 
this  suit,  I  have  felt  it  my  duty  to  state  the  grounds  on 
which  I  dissent 

Catron,  J.  My  objections  to  hearing  this  case  are  so  strong,  that 
I  deem  it  proper  to  state  them.  This  court  stands  exposed  to  impo- 
sitions by  fictitious  cases  more  than  other  courts  do,  for  sevmd 
reasons.  We  have  adopted  it  as  a  rule  of  practice,  that  third  per- 
sons cannot  be  heard  to  prove  before  us  that  a  case  pending  on  our 
docket  is  feigned,  and  a  decision  sought  at  our  hands  intended  alone 
to  affect  other  men's  rights,  by  combination  of  the  parties  of  record. 

In  the  case  of  Patterson  t>.  Gaines,  the  attempt  was  made,  but 
refused,  because  the  persons  applying  to  dismiss  the  case,  were  no 
parties  of  record,  and  had  no  right  to  be  heard. 

This  of  necessity  throws  us  on  the  case  itself,  as  here  presented  by 
the  record,  to  ascertain  whether  it  is  fictitious.  It  is  a  case  made  on 
a  certificate  of  division  ;  and  as  those  divisions  of  opinion  are  usually 
granted  of  course,  on  facts  agreed  by  the  parties,  and  as  they  have 
been  ordinarily  granted  without  examination  on  part  of  the  court, 
by  way  of  concession,  if  requested  by  both  sides,  (as  is  the  case  here,) 
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we  are  very  liable  to  be  imposed  on ;  certainly  more  so  than  other 
judicial  tribunals,  where  certified  cases  are  not  allowed  ;  and  as  the 
consequences  here  involved  are  uncommonly  great,  it  is  proper  to 
observe  unusual  care  to  guard  against  imposition. 

The  consequences  of  our  decision  will  be  apparent  from  the  fol- 
lowing facts. 

Military  bounty  lands  were  located  and  granted  in  Illinois  for 
services  rendered  in  the  war  of  1812,  with  Great  Britain,  in  the 
name  of  each  soldier,  as  it  stood  on  the  muster-roU.  This  grant 
enures  to  the  benefit  of  his  heir  by  act  of  congress.^  The  United 
States  caused  the  lands  to  be  located  and  patented  in  a  body,  exceed- 
ing three  millions  of  acres,  in  what  is  known  as  the  military  tract  in 
that  State,  which  fronts  on  the  Mississippi  Biver,  and  is  unsurpassed 
in  fertility  by  any  equal  body  of  land  on  this  continent. 

The  land  in  controversy  is  situated  in  this  district,  and  is  designat- 
ed as  the  south  half  of  section  thirty-five,  in  township  twelve  north, 
of  range  one  west  of  the  fourth  principal  meridian. 

Most  of  these  grants  remained  without  ostensible  owners  for  many 
years,  and  have  furnished,  and  continue  to  furnish,  a  great  source  of 
speculation.  On  them  the  tax  laws  of  Illinois  operated,  and  a  great 
portion  of  them  have  been  sold  for  taxes.  This  is  a  promi- 
nent part  of  the  history  of  Illinois.  It  was  *  stated  in  dis-  [  *  431 J 
cussion  of  the  case  of  Bruce  v.  Schuyler,  4  Oilman,  249, 
that  eight  millions  of  dollars  worth  had  been  thus  sold,  up  to  1847. 
And,  taking  the  State  throughout,  a  much  greater  quantity  than  this, 
no  doubt,  is  held  under  tax  sales,  and  auditor's  deeds,  like  the  one 
before  us.  It  conforms  to  the  act  of  1826,  which  prescribes  a  form, 
and  applies  to  deeds  founded  on  previous  and  subsequent  tax  sales. 
Auditor's  deeds,  in  the  military  tract,  are  the  most  usual  title.  Under 
this  state  of  things,  that  section  of  country  hajs  been  settied  and 
highly  improved  by  a  large  population ;  cultivators  confidentiy  rely- 
ing on  these  deeds  as  valid  titles. 

The  supreme  court  of  Illinois  held,  in  the  case  of  Garrett  v.  Wig« 
gins,  1  Scammon,  335,  that  the  act  of  1829,  declaring  auditor's  deeds, 
standing  alone,  as  evidence  of  a  good  tide,  did  not  apply  to  sales 
made  previous  to  the  passing  of  that  act.  And  the  deed  of  Wiggins, 
not  having  been  supported  by  extraneous  proof  that  the  land  had 
been  legally  advertised  for  sale,  was  declared  to  have  been  made 
without  authority,  and  was  rejected.  It  follows,  that  all  deeds 
founded  on  tax  sales  made  before  1829  are  void  ^  on  their  face," 
when  standing  alone.     They  must  be  supported  by  the  act  of  limita- 
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tions,  or  fall  to  the  ground ;  and  this  support  we  are  asked  to  with- 
draw by  our  decision,  proceeding  on  ^  case  made  up  under  the 
following  circumstances. 

On  the  cause  being  taken  up  for  trial  in  the  circuit  court,  plaintiff 
introduced  his  title,  regularly  derived  from  the  United  States.  He 
admitted,  by  special  agreement,  that  the  defendants  were  in  posses- 
sion when  the  suit  was  brought.  They  then  offered  to  prove  that 
they  had  been  seven  years  in  possession,  holding  under  a  connected 
title  derived  from  a  public  officer,  authorized  by  law  to  sell  the  land 
for  non-payment  of  taxes,  and,  as  the  first  link  in  their  chain  of  title, 
offered  a  deed  made  by  the  auditor,  which  is  set  out  To  its  intro- 
duction the  plaintiff  objected,  on  the  ground  that,  by  reference  to  the 
face  of  the  deed, ''  and  the  law  as  it  stood"  when  the  sale  was  made, 
to  wit :  "An  act  entitled  an  act  for  levying  and  collecting  a  tax  on 
land,  and  other  property,"  approved  February  18,  1823,  it  appeared 
that  the  sale  for  non-payment  of  taxes  had  been  made  by  the  auditor 
"  at  an  earlier  day  than  he  could,  according  to  law,  possibly  do  ;  and 
so  it  occurred  as  a  question,  whether  said  deed  was  admissible  in 
evidence  for  the  purpose,  and  in  the  connection  for  and  in  which  the 
defendants  offered  it,  the  objection  aforesaid  notwithstanding;  on 
which  question  the  opinions  of  the  judges  were  opposed." 

This  is  the  case  certified  for  our  opinion.     The  parties  agreed  to 
the  facts,  made  the  case,  and  conjointly  moved  for  a  certifi- 
[  *  432  ]  cate  *  of  division.     It  was  especially  the  act  of  the  defend- 
ants, as  on  their  right  to  make  defence  we  are  asked  to  pass 
judgment. 

It  is  agreed,  that  they  held  under  a  void  deed ;  that  it  was  not 
made  according  to  law,  and  void  on  its  £ace.  They  admit  that  the 
auditor  did  an  act  which  he  could  not  possibly  do  as  auditor.  Thus, 
the  defendants  by  this  agreement  made  the  worst  case  for  themselves 
that  they  could  make,  and  the  best  case  for  their  adversary  that  could 
be  made  up,  for  the  purpose  of  having  a  decision  against  the  defend- 
ants on  the  act  of  limitations.  This  is  manifest,  and  not  open  to 
dispute.  No  power  is  left  to  this  court  to  inquire  whether  the  auditor 
had,  or  had  not,  authority  to  sell  for  taxes  due  in  the  years  1821  and 
1822,  by  advertising  in  advance  of  October  1^  1823,  for  three  weeks, 
and  selling  afterwards,  in  December,  when  the  eighty-two  days  re- 
quired by  the  act  of  1823  had  expired  from  the  first  advertisement 

The  26th  section  of  the  act  declares,  that  the  first  sale  of  lands 
made  by  the  auditor  shall  take  pleuce  in  December,  1823 ;  at  what 
time  in  December,  t^e  act  does  not  provide.  It  depends  on  a  true 
construction  of  the  law.  But  the  agreement  cuts  off  all  power  of 
inquiriog  as  to  what  the  true  construction  of  the  law  is ;  it  con- 
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eludes  the  question,  and  forces  us  to  hold  that  the  auditor  sold  with- 
out authority,  and  that  his  deed  is  void  on  its  face ;  whereas  the 
deed  recites,  that  the  land  had  been  sold  ^  in  conformity  with  all  the 
regulations  of  the  several  acts  in  such  cases  made  and  provided.''  It 
refers  to  no  one  particular  law,  and  is  fair  on  its  face ;  nor  could  any 
man,  not  learned  in  the  law,  suppose  to  the  contrary.  Certainly  not 
Illinois  farmers,  many  of  whom  do  not  even  read  or  speak  our  lan- 
guage. 

In  the  next  place,  a  written  argument  is  furnished  to  us  by  the 
plaintiff,  coming  from  Illinois,  presenting  his  case  in  the  most  cogent 
manner,  on  which  it  is  submitted ;  whereas,  the  defendants  make  no 
appearance  here  by  counsel,  set  up  no  defence,  but  give  the  plaintiff 
every  advantage  he  may  desire,  or  can  possibly  have.  As  I  have 
never  known  a  real  contest  thus  conducted,  my  mind  is  led  to  the  qon- 
clusion,  that  this  is  a  fictitious  proceeding,  intended  to  open  a  door  for 
speculation,  and  to  affect  the  rights  of  others,  and  that  it  ought  not 
to  be  acted  on  by  this  court  But  as  a  majority  of  my  brethren  are 
unwilling  to  dismiss  the  case,  and  have  proceeded  to  decide  the 
question  whether  a  deed  purporting  to  be  founded  on  a  tax  sale,  and 
which  is  void  on  its  face,  (when  compared  with  that  law,)  furnishes 
color  of  title,  I  of  course  acquiesce,  and  will  briefly  examine  that 
question.  * 

*  For  the  purpose  of  arriving  at  a  proper  construction  of  [  *  433  ] 
the  act  of  limitations  of  Illinois,  the  previous  legislation 
of  that  State  must  be  taken  into  consideration,  so  far  as  it  can  be 
done,  from  the  meagre  information  we  have  been  enabled  to  collect. 
From  this  legislation,  so  far  as  it  is  ascertained,  it  appears  that  the 
auditor  was  bound  by  law  to  make  deeds  to  puichaaers  at  tax  sales, 
according  to  the  prescribed  form  given  by  the  act  of  1836.  These 
deeds  were  ordered  to  be  recorded.  The  one  before  us  is  in  the  pre- 
scribed form,  and  stood  duly  recorded  when  the  act  of  limitations 
was  passed. 

The  act  requires  actual  residence  on  the  land  for  seven  years,  un- 
dor  a  connected  title,  deducible  of  record  fiom  the  State,  or  from  the 
United  States,  or  from  any  public  officer  authorized  by  the  laws  of 
the  State  to  sell  lands  for  the  non-payment  of  taxes. 

This  act  is  peculiar  in  its  terms,  and  was  made  under  peculiar  cir- 
cumstances. It  was  unquestionably  made,  as  it  seems  to  me,  to 
protect  actual  settlers  and  cultivators,  whose,  titles  were  liable  to  ex- 
ception, against  speculators  and  others  having  better  titles,  but  who 
should  neglect  to  avail  -themselves  of  their  legal  advantage  within 
the  time  limited.  In  order  to  make  a  successful  defence,  it  was 
/lecessary  for  these  defendants  to  prove  a  seven  years'  residence  on 
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the  land,  under  a  oonnected  title  deducible  of  record  from  the  State 
of  Illinois,  or  from  some  public  officer  acting  for  the  State,  author^ 
ized  to  sell  for  non-payment  of  taxes.  The  auditor  was  such  officer. 
He  acted  for  the  State ;  and  a  title  in  all  respects  emanating  direcdy 
from  the  State  is  exhibited  in  support  from  a  seven  years'  possession.  A 
connection  with  a  patent  from  the  United  States  is  equally  clear.  The 
land  was  assumed  to  be  sold  by  force  of  lien  for  taxes  due ;  such  sale 
carried  the  true  owner's  title  throughout,  including  the  patent,  regard* 
less  of  the  fact  in  whose  name  the  land  was  advertised  and  sold.  So 
the  laws  of  Illinois  expressly  provide.  No  further  connection  of  title 
can  exist ;  nor  does  the  act  of  limitations  require  more.  But  to  avoid 
its  force,  an  attempt  is  made  to  introduce  an  exception  not  found  in 
the  act,  which  of  necessity  comes  to  this,  that  if  the  deed  is  void  for 
legal  defect,  or  for  a  defect  which  depends  on  evidence,  a  link  in  the 
chain  of  title  is  wanting. 

If  it  be  true  that  the  purchaser  under  a  tax  sale  and  deed  is  bound 
to  ascertain  the  law,  and  if  the  deed  is  found  to  be  void  when  tested 
by  the  law,  and  the  acts  done  under  it,  no  connection  can  be  estab- 
lished, nor  protection  had,  under  the  act  of  limitations ;  then  the 
statute  is  a  mere  delusion,  as  it  can  only  be  resorted  to  where  there  is 
a  good  title. 

The  act  was  not  thus  idly  made.  It  has  no  reference  to 
[  *  434  ]  *  titles  good  in  themselves,  but  was  intended  to  protect  ap- 
parent titles,  void  in  law,  and  to  supply  a  defence  where 
none  existed  without  its  aid.  Its  object  was  repose.  It  operates  in- 
flexibly, and  on  principle,  regardless  of  particular  cases  of  hardship. 
The  condition  of  society,  and  protection  of  ignorance  as  to  what  the 
law  was,  required  the  adoption  of  this  rule.  This  is  plainly  so.  It 
was  not  to  be  expected  that  immigrants  into  a  new  country  like  Il- 
linois, who  came  there  seeking  lands  for  homes,  were  capable  of 
judging  what  complicated  revenue  laws  required  to  be  done  to  make 
a  valid  tax  sale.  If  they  found  a  title  of  record  from  a  public  officer, 
such  as  the  auditor  woas,  having  general  power  to  sell  for  non-payment 
of  taxes,  they  were  authorized  to  believe  such  title  a  good  one,  £lnd  to 
purchase  under  it.  And  it  would  be  bad  policy,  and  unjust,  after  the 
land  had  been  improved  by  their  labor,  and  increased  in  value  perhaps 
twenty-fold,  during  a  long  possession,  to  turn  them  ofi^  even  by  a 
meritorious  owner,  if  he  did  not  come  in  time.  And  still  worse  policy 
would  it  be,  to  leave  them  open  to  speculating  purchasers,  buying  up 
doubtful  titles  over  their  heads,  under  the  act  of  1845,  which  allows 
of  such  purchases  in  Illinois.  Harassment  and  ruin  inflicted  on  the 
unsuspecting  many,  by  the  well-informed  and  unscrupulous  few,  must 
be,  as  it  ever  has  been,  the  consequence  of  stripping  cultivators  of  the* 
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Boil  of  their  titles  by  unfavorable  and  strained  constructions ;  and, 
therefore,  acts  of  limitation  have  at  all  times  been  liberally  construed 
to  protect  cultivators  in  homes  where  their  families  were,  and  had 
usually  grown  up.  And  as  the  act  of  Illinois  applies  to  actual  resi- 
dents, and  to  no  others,  it  is  entitled  to  a  liberal  construction.  The 
one  contended  for  is,  that  he  who  takes  title  by  deed  of  record, 
or  under  one  clainmig  by  deed  of  record,  made  by  a  public  officer 
with  general  power  to  sell  for  non-payment  of  taxes,  is*  bound  to 
^now  the  law  authorizing  the  officer  to  sell  and  convey ;  and  if  he 
fails  to  ascertain  the  law  by  negligence,  he  is  held  to  knowledge  that 
power  was  wanting,  if  such  be  the  fact ;  that,  purchasing  with  pre- 
sumed knowledge,  his  title  is  taken  in  bad  faith  ;  his  deed  is  tainted 
with  fraud,  and  is  no  deed,  but  is  as  blank  paper ;  and  being  so,  a  link 
in  the  chain  of  title  is  wanting,  and  the  statute  cannot  apply,  for 
want  of  connection  of  title. 

This  is  the  sum  and  substance  of  the  reasoning  employed  on  be- 
half of  plaintiff  to  reject  the  application  of  the  statute.  Now,  is  this 
a  liberal  construction  ?  Is  it  not  in  effect  a  repeal  of  the  statute, 
and  the  most  harsh  construction  that  can  be  given  to  it  ?  As,  if  this 
assumption  be  true,  no  possible  conveyance  made  by  a  pub- 
lic officer,  which  is  void  because  the  *  requisite  forms  of  law  [  *435  ] 
have  not  been  complied  with,  can  be  maintained.  .  All  must 
equally  fall,  if  not  good  in  themselves,  when  compared  with  the  law, 
and  the  acts  required  by  law  to  be  done  before  the  sale  is  made. 

We  have  been  refeired  to  various  decisions  which  are  supposed  to 
support  this  doctrine,  and  especially  to  that  made  by  the  court  of  ap- 
peals in  Kentucky,  in  1820,  in  the  case  of  Skyles  v.  King,  2  A.  K. 
Marsh.  385.  This  case  has  had  controlling  influence  in  our  investi- 
gations ;  by  far  more  than  all  others.  It  was  this.  The  elder  patent 
w^as  made  to  King.  Skyles  claimed  and  held  under  a  younger  pat- 
ent, and  seven  years'  adverse  possession.  He  was  defendant.  The 
statute  of  Kentucky  declares,  that  to  form  the  bar  there  shall  be  ^^  a 
connected  titie  in  law  or*  equity,  deducible  of  Record  from  the  com- 
monwealth." On  a  trial  before  a  jury,  it  was  insbted  that,  by  the 
terms  of  the  act,  it  applied  to  the  elder  patent  set  up  by  the  plaintiff; 
that  with  his  patent  there  must  be  connection  to  form  a  bar.  And 
so  the  circuit  court  held  the  true  meaning  of  the  act  to  be,  and  so  in- 
structed the  jury.  But  the  court  of  appeals  thought  otherwise,  and 
reversed  the  judgment,  holding  that  the  act  meant  a  titie  tested  by 
its  own  face ;  that  is,  commencing  with  the  younger  patent,  and  con- 
necting with  that,  regardless  of  the  elder  and  adversary  titie ;  that 
the  act  had  no  reference  to  the  elder  patent.  There,  the  first  link 
(the  younger  patent)  was  void,  and  this  plainly  appeared  of  record, 

67* 
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as  all  patents  in  Kentucky  are  recorded;  it  follows,  that,  if  that  de- 
cision is  adopted  as  a  true  construction  of  the  Illinois  statute,  the 
case  before  us  must  be  decided  for  the  defendants ;  as  here  the  first 
title  paper  offered  by  them  is  in  the  same  condition  as  the  younger 
Kentucky  patent. 

The  cases  in  this  court  of  Patton's  Lessee  v.  Easton,  1  Wheat 
476,  and  of  Walker  v.  Turner,  9  Wheat.  641,  are  also  relied  on  as  in 
point  The  latter  one  is  clearly  so.  It  held  that  a  void  sheriff's  deed 
was  no  deed,  and  could  not  be  given  in  evidence  as  a  link  in  the  chain 
of  title,  nor  be  upheld  by  seven  years'  adverse  possession,  under  the 
act  of  limitations  of  Tennessee,  which  required  a  title  by  grant,  or 
deed  of  conveyance  founded  on  a  grant,  to  form  a  bar ;  and  which 
was  construed  to  require  connection  of  title.  This  court  followed 
the  supposed  settled  construction  of  the  courts  of  Tennessee  on  their 
own  statute.  But  this  was  a  mistake,  there  not  being  any  such 
settled  construction. 

In  1832,  the  case  of  Green  v.  Neal,  6  Pet  291,  again  brought  be- 
fore this  court  the  same  question  on  the  Tennessee  act  At  that 
time  aU  controversy  was  settled  by  a  decision  of  the  supreme 
[  *  436  ]  court  of  Tennessee,  in  the  case  of  Gray  and  *  Beeder  v. 
Darby's  Lessee,  Martin  &  Yerger,  396,  which  held  that  a 
sheriff's  sale  and  deed,  made  pursuant  to  a  void  judgment,  in  a  case 
where  no  jurisdiction  existed  in  the  court  entering  such  judgment, 
was  a  sufficient  connection  of  title ;  that  to  hold  otherwise  would  be 
requiring  a  good  connected  title,  and  a  virtual  repeal  of  the  statute. 
This  decision  was  followed  in  the  case  of  Green  v.  Neal ;.  and  all  the 
former  cases  decided  by  this  court  on  the  Tennessee  act,  hold- 
ing that  a  void  deed  broke  the  connection,  were  overruled,  and  are 
of  no  authority  anywhere.  They  merely  followed  a  supposed  settled 
construction  in  the  first  two  cases,  and  a  settled  one  in  the  last  case 
of  Green  v.  Neal.  And  so  we  would  now  be  bound  to  follow  the 
settled  construction  of  the  courts  of  Illinois,  if  any  such  existed,  on 
the  statute  before  us, 

My  opinion,  therefore,  is,  that  it  ought  to  be  certified  to  the  circuit 
court,  that  the  auditor's  deed  should  be  admitted  in  evidence,  and  that 
it  furnishes  color  of  title  on  which  the  apt  of  limitations  could  operate. 

13  H.  472^ 


Joseph  Webster,  Plaintift*  in  Error,  v.  Hugh  T.  Reid. 

U  H.  437. 
A  writ  of  error  may  bo  directed  to  any  court  which  has  the  custody  of  the  record,  and  can 
certify  it,  though  not  the  court  which  rendered  the  judgment,  provided  no  difficulty  exists 
respecting  the  execution  of  a  mandate  from  this  court 
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A  law  of  the  territory  of  Iowa,  which  prohibited  the  trial  by  jnry  of  certain  actions  at  law, 
founded  on  contract,  to  recover  payment  for  services,  was  void. 

A  judgment,  inpenonam^  recovered  without  any  notice,  and  without  any  attachment  of  prop- 
erty on  mesne  procesi,  though  authorized  by  a  law  of  th6  territory  of  Iowa,  is  a  nullity. 

If  a  judgment  is  set  up  in  a  collateral  action,  against  a  party  who  had  not  opportunity  to 
plead  to  the  action  in  which  it  was  recovered,  because  no  notice  was  given  to  him  of  its 
pendency,  may  be  avoided  by  proof  of  fraud,  or  it  may  be  shown  to  be  void  on  its  face. 

The  grantee  of  one  tenant  in  common  may  defend  his  possession  upon  that  title. 

Tbe  cade  is  stated  in  the  opinion  of  the  court. 
Dixonj  for  the  plaintiiE 
No  counsel  contra, 

•  AFLean,  J.,  delivered  the  opinion  of  the  court  [  •  466  ] 

This  case  is  brought  here  bya  writ  of  error  to  the  supreme 
court  of  Iowa. 

A  judgment  was  obtained  by  the  defendant,  Reid,  against  the 
plaintiff  in  error,  Webster,  at  May  term,  1846,  in  the  district  court  of 
Lee  county,  Iowa  Territory,  for  the  recovery  of  a  quarter  section  of 
land ;  which  judgment  was  removed  by  writ  of  error  to  the  supreme 
court  of  the  territory ;  and  afterwards,-  at  January  term,  1846,  the 
judgment  of  the  district  court  was  affirmed. 

On  the  3d  of  March,  1845,'  an  act  was  passed  by  congress,  to 
admit  the  State  of  Iowa  into  the  Union.  By  the  fourth  section  of  that 
act,  it  was  made  a  fundamental  condition  to  the  admission  of  the 
State,  that  certain  provisions  of  the  act  should  be  "  assented  to  by  a 
majority  of  the  qualified  electors  at  their  township  elections,"  on 
which  the  President  was  required,  by  proclamation,  to  announce  the 
admission  of  the  State  into  the  Union. 

The  judgment  in  this  case  was  rendered  by  the  territorial  court, 
before  the  State  of  Iowa  had  been  admitted.     The  writ 

•  of  error  from  that  court  was  directed  to  the  supreme  court  [  •  467  ] 
of  the  territory,  and  the  record  has  been  certified  in  obedi- 
ence to  it  by  the  supreme  court  of  the  State,  where,  it  seems,  the 
records  of  the  territoyal  supreme  court  are  deposited. 

As  this* proceeding  was  commenced  and  consummated  in  the  terri- 
torial courts,  over  which  this  court  can  properly  exercise  a  revisory 
jurisdiction,  the  district  court  of  the  United  States  would  have  been 
a  more  appropriate  deposit  for  the  record.  But  under  the  circum- 
stances, this  is  not  considered  material  to  a  revision  of  the  proceed- 
ings, no  mandate  being  required  to  give  effect  to  the  judgment  of 
this  court. 

The  subject-matter  being  clearly  within  our  jurisdiction,  and  having 

•  J  6  Stats,  at  Large,  742. 
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possession  of  the  record,  we  see  no  objection  to  an  examination  of 
the  case.  This  court  held  in  Grelston  v.  Hoyt,  3  Wheat.  246,  under 
the  twenty-fifth  section  of  the  judiciary  act  of  1789,*  giving  appellate 
jurisdiction  to  this  court  from  the  final  judgment  of  the  highest 
state  court,  "  the  writ  of  error  may  be  directed  to  any  court  in  which 
the  record  and  judgment  on  which  it  is  to  act  may  be  found,  and  if 
the  record  has  been  remitted  by  the  highest  court  and  to  another 
court  of.  the  State,  it  may  be  brought  by  the  writ  of  error  from  that 
court."  In  principle,  that  case  is  analogous  to  the  one  under  con- 
sideration. If  the  record  contain  the  judgment  duly  certified,  over 
which  we  can  exercise  jurisdiction,  it  is  not  essential  that  it  should 
be  certified  by  the  court  rendering  the  judgment. 

The  questions  in  the  case  arise  on  exceptions  taken  to  the  mlinga 
of  the  court  at  the  triaL 

To  sustain  the  plaintiff's  title,  two  judgments  and  executions 
thereon,  with  the  sheriff's  return,  were  offered  in  evidence.  The  first 
in  behalf  of  Edward  Johnston  v.  "  The  owners  of  half-breed  lands 
lying  in  Lee  county,"  Iowa  Territory,  foi  twelve  hundred  and  ninety 
dollars,  at  August  term,  1839  ;  the  other  in  behalf  of  David  Brigbam 
V.  the  same  defendants,  for  the  ^um  of  eight  hundred  and  eighteen 
dollars,  at  the  same  term.  Executions  having  been  issued  on  these 
judgments,  the  sheriff  returned  on  both  of  them  that  he  had  levied 
"on  the  half-breed  Sac  and  Fox  reservation  in  Lee  county,  Iowa 
Territory,  commonly  called  the  half-breed  tract ; "  and  had  advertised 
and  sold  the  same  for  the  suip  of  twenty-eight  hundred  and  eighty- 
four  dollars,  sixty-six  cents. 

In  pursuance  of  this  sale,  the  sheriff  made  to  Hugh  T.  Reid,  the 
purchaser,  a  deed  for  the  lands  levied  on,  containing  one  hundred 
and  nineteen  thousand  acres,  more  or  less. 

The  above  proceeding  took  place  under  a  law  of  the  territorial  legis- 
lature of  Iowa,  passed  the  25th  of  January,  1839.  By  the  first 
[  •  458  ]  section  of  that  law,  "  An  act  for  the  partition  of  the  *  half- 
breed  lands,  and  for  other  purposes,"  and  an  act  supple- 
mentary thereto,  were  repealed.  The  preamble  to  the  repealed  act 
expresses  its  object,  —  "  Whereas  it  is  expedient,  in  order  to  the  set- 
tlement of  that  tract  of  land  lying  between  the  Mississippi  and  Des 
Moines  Rivers,  commonly  called  the  half-breed  lands,  which  was 
reserved  for  the  half-breeds  of  the  Sac  and  Fox  tribes  of  Indieuis,  by 
treaty  made  at  Washington  city,  between  the  United  States  and  those 
tribes,  on  the  4th  of  August,  1824,^  which  was  released  to  said  half- 
breeds,  with  power  to  convey  their  rights,  &c.,  by  act  of  congress, 
approved  the  30th  of  June,  1834,^  that  the  validity  of  the  titles  of  the 

1  1  Stats,  at  Larjre,  85.  '^  7  lb.  229.  3  4  lb.  740.  ^ 
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complainants  should  be  determined,  and  partition  of  said  lands 
among  those  having  claims  should  be  made,  or  a  sale  thereof  for  the 
benefit  of  such  valid  claimants." 

The  second  section  of  the  repealing  act  provided,  that  the  several 
commissioners  by  and  under  the  act  repealed,  who  were  authorized 
to  sit  and  take  testimony,  &c.,  under  said  act,  <'  may  immediately,  or 
as  soon  as  convenient,  commence  actions  before  the  district  court  of 
Lee  county,  for  their  several  accounts  against  the  owners  of  the  said 
*  half-breed  lands ; '  and  give  eight  weeks'  notice  in  the  Iowa  Terri- 
torial Gazette  to  said  owners  of  such  lands;  and  the  judge  of  said 
district  court,  upon  the  trial  of  said  suits  before  it  at  its  next  term, 
shall,  if  said  accounts  are  deemed  correct,  order  judgment  for  the 
amount  and  costs  to  be  entered  up  against  said  owners,  and  said 
judgment  shall  be  a  lien  on  said  lands,"  &c. 

The  third  section  declares,  "  the  words  '  owners  of  the  half-breed 
lands  lying  in  Lee  county,'  shall  be  a  sufficient  designation  and 
specification  of  the  defendants  in  said  suits." 

By  the  fifth  section  it  was  provided,  that  "  the  trial  of  said  suits 
shall  be  before  the  court,  and  not  a  jury ;  and  this  act  shall  receive  a 
liberal  construction,  such  as  will  cairy  out  the  spirit  and  intention 
thereof." 

The  deed  from  the  sheriff  to  Reid,  and  also  the  judgment  and 
executions  on  which  it  was  founded,  having  been  given  in  evidence, 
though  objected  to  by  Webster,  he  offered  to  prove  to  the  jury  that 
the  judgments,  executions,  sheriff's  sale,  and  sheriff's  deed  were  all 
procured  by  fraud  of  the  plaintiff,  and  others,  and  that  the  whole  title 
of  the  plaintiff  was  founded  upon  fraud  and  fiction ;  to  which  the 
plaintiff  objected,  and  the  court  refused  to  admit  the  evidence. 

The  defendant  then  offered  evidence  conducing  to  prove  that  Na- 
ma-tau-pas,  under  whom  he  claimed  the  land,  was  a  half-breed  of 
the  Sac  Indians,  accompanied  by  a  deed  from  him  for  the  premises 
in  controversy,  to  John  Bond,  dated  the  3d  of  March,  1837 ; 
and  also  a  deed  from  Bond  to  Theophilus  Bullard  *  for  the  [  *  459  ] 
same  land,  dated  the  20th  of  March  in  the  same  year ;  and 
also  a  deed  from  Bullard  to  Webster  for  the  same  land,  dated  the  7th 
of  April,  1838;  all  of  which  deeds  were  duly  acknowledged;  but  the 
plaintiff  objected  to  said  deeds  being  admitted  as  evidence,  and  the 
court  sustained  the  objection. 

The  defendant  then  offered  to  prove  that  he  entered  into  the  pos- 
session of  the  premises,  which  were  improved,  and  that  he  had  occu- 
pied them  up  to  the  time  of  the  trial  And  he  then  offered  to  prove, 
by  parol  testimony,  that  no  service  had  ever  been  made  upon  any 
person  in  the  suits  in  which  the  judgments  were  rendered,  under 
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which  the  sale  was  made  ;  that  no  notice  was  gi^en  by  publication 
of  the  institution  of  said  suits ;  that  the  plaintiff  was  the  counsel 
that  procured  said  judgments ;  that  said  judgments  were  rendered 
upon  a  fictitious  demand,  never  proved  before  the  auditor;  that 
Webster  and  the  owners  of  the  half-breed  tract  of  land,  or  some  of 
them,  were  prevented  from  appearing  and  defending  by  the  fraudu- 
lent representations  of  said  plaintiff;  that  the  sale  was  in  fact  neva 
made  by  the  sheriff,  Taylor;  that  his  returns  were  fraudulent  and 
false ;  which  evidence,  being  objected  to,  was  overruled  by  the  court 

Other  exceptions  were  taken,  but  it  is  deemed  unnecessary  to  refer 
to  them. 

This  was  an  extraordinary  procedure  from  its  commencement 
With  the  view  to  produce  a  settiement  of  the  large  tract  of  land 
owned  by  the  half-breed  Indians  in  the  county  of  Lee,  to  settie  the 
claims  to  those  lands,  partition  them  among  the  claimants,  or  make 
a  sale  thereof  for  the  benefit  of  such  claimants,  the  act  of  the  16tb 
of  January,  1838,  containing  twenty-four  sections,  was  passed. 
Thomas  S.  Wilson,  David  Brigham,  and  Edward  Johnston  were  ap- 
pointed commissioners,  who  were  vested  with  certain  powers  to  carry 
out  the  objects  of  the  act,  and  who  were  to  receive  each  $6  per  day 
for  their  services.  The  judgments  on  which  the  land  was  sold  were 
obtained  by  two  of  the  commissioners,  for  services  rendered  under 
the  above  act  To  satisfy  these  two  claims,  the  entire  tract  of  the 
half-breeds  was  sold,  containing  one  hundred  and  nineteen  thousand 
acres. 

By  the  act  under  which  the  suits  were  instituted,  no  other  designa- 
tion of  the  defendants  was  required  than  "  Owners  of  the  half-breed 
lands  lying  in  Lee  county."  These  suits  were  not  a  proceeding  in 
rem  against  the  land,  but  were  in  personam  against  the  owners  of  it 
Whether  they  all  resided  within  the  territory  or  not  does  not  appear, 
nor  is  it  a  matter  of  any  importance.  No  person  is  required 
[  *  460  ]  to  answer  in  a  suit  on  *  whom  process  has  not  been  served, 
or  whose  property  has  not  been  attached.  In  this  case  there 
was  no  personal  notice,  nor  an  attachment  or  other  proceeding  against 
the  land,  until  after  the  judgments.  The  judgments,  therefore,  are  nul- 
lities,  and  did  not  authorize  the  executions  on  which  the  land  was  sold. 

By  the  seventh  article  of  the  amendments  of  the  constitution  it  is 
declared :  '^  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served." The  organic  law  of  the  territory  of  Iowa,  by  express  pro- 
vision and  by  reference,  extended  the  laws  of  the  United  States, 
including  the  ordinance  of  1787,  over  the  territory,  so  fieur  as  they  are 
applicable. 
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The  act  under  which  the  above  proceeding  was  had  prohibited  the 
trial  by  jury  in  matters  of  fieict  on  which  the  suits  were  founded.  In 
this  respect  the  act  was  void. 

The  district  court  erred  in  overruling  the  evidence  offered  by  the 
defendant  to  prove  fraud  in  the  judgments,  executions,  sheriff's  sale, 
and  sheriff  ^9  deed. 

When  a  judgment  is  brought  collaterally  before  the  court  as  evi- 
dence, it  may  be  shown  to  be  void  upon  its  face  by  a  want  of  notice 
to  the  person  against  whom  judgment  was  entered,  or  for  fraud. 

The  district  court  also  erred  in  overruling  the  evidence  of  title 
offered  by  the  defendant  The  deeds  upon  their  face  appeared  to 
have  been  duly  executed,  and  there  was  no  suggestion  that  they  did 
not  relate  to  the  land  in  controversy.  K  no  partition  had  been  made, 
so  that  Na-ma-tau-pas  could  not  give  an  exclusive  title  to  the  land, 
yet,  being  proved  to  be  a  half-breed,  he  had  the  power  to  convey  at 
least  his  interest  in  the  land,  which  gave  a  right  of  possession  to 
some  extent  to  Webster.  The  deeds  showed  that  he  was  not  a  tres- 
passer, and  had  a  right  to  defend  his  possession.  The  extent  of  his 
right  of  possession  under  his  deed  it  is  not  necessary  now  to  deter- 
mine. 

There  was  also  error  in  the  district  court,  in  overruling  the  evidence 
offered  by  the  defendant  to  show  that  no  notice  was  given  by  publi- 
cation, as  the  act  requires.  If  jurisdiction  could  be  exercised  under 
the  act,  it  was  essential  to  show  that  all  its  requisites  had  been  sub- 
stantially observed.  It  was  necessary  for  the  plaintiff  to  prove  notice, 
and  negative  proof  that  the  notice  was  not  given,  under  such  circum- 
stances, could  not  be  rejected. 

For  the  above  reasons,  the  judgment  of  the  supreme  court  of  the 
territory,  affirming  the  judgment  of  the  district  court,  is  reversed. 

24  H.  196;  2  Wal.  160;  6  WaL  290. 


William  H.  Van  Burbn,  Plaintiff  in  Error,  v.  William  H.  Digges, 

Use  of  Joseph  Libbbt. 

11  H.  461. 

In  ftn  action  on  a  contract  to  bnild  a  dwelliog-hoose,  the  defendant  may  show,  in  reduction 
of  tho  stipulated  price  claimed,  the  amount  of  injury  suffered  by  him,  through  any 
breaches  of  the  contract  by  the  plaintiff,  though  such  damages  are  unliquidated ;  but  ho 
cannot  defeat  tho  action  by  proof  that  the  plaintiff  failed  to  complete  the  work  by  the  time 
agreed  on. 

Extraneous  eWdenoe  that  a  clause  in  a  written  contract,  providing  for  the  forfeiture  of  a  fixed 
sum  if  the  work  should  not  be  completed  by  a  certain  day,  was  intended  to  liquidate  the 
damages  for  such  fiulnre,  is  not  admissible. 

Mere  acquiescence  by  the  plaintiff  in  the  defendant's  doing  certain  things  to  the  honse,  which 
caused  delay  beyond  the  stipulated  time  for  the  completion  of  the  house,  does  not  amount 
to  a  breach  of  that  stipulation  by  the  plaintiff. 
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Error  to  the  circuit  coart  for  the  District  of  Columbia.  The  case 
is  stated  in  the  opinion  of  the  court 

May^  for  the  plaintifil 

Bradley^  contra. 

[  *  472  ]        •  Daniel,,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  in  a  form  of  proceeding  practised 
in  the  circuit  court  for  the  county  of  Washington,  instituted  a  suit  in 
the  nature  of  an  action  of  assumpsit  against  tibe  plaintiff,  upon  a  con- 
tract in  writing  for  building  a  house.  The  contract  between  these 
parties,  which  is  drawn  out  in  much  minuteness  of  detail,  it  is  not 
deemed  necessary  to  set  forth  here  in  extenso  in  order  to  a  correct  un- 
derstanding of  the  questions  of  law  raised  upon  this  record.  Enough 
for  that  purpose  will  be  shown  in  the  following  extracts  from  the 
agreement  above  mentioned. 

After  giving  the  dimensions  of  the  house  to  be  built,  the 
[  *  473  ]  contract  *  proceeds  with  these  stipulations  concerning  the 
work  to  be  done,  and  the  compensation  to  be  paid  tiiere- 
for:  — 

"  House  to  be  built  of  two  stories,  with  attic  chambers  above,  of 
first-rate  materials  throughout,  including  office  and  back  buildings, 
and  in  the  best  and  most  modern  style  of  workmanship,  and  to  be 
entirely  finished  and  fit  for  occupation  on  or  before  the  15th  of  De- 
cember, 1844. 

"For  the  brickwork  throughout,  the  best  hard-burned  red  bridL 
are  to  be  employed,  with  sharp  river  sand  and  best  lime.  For  the 
flooring  throughout,  the  best  quality  narrow  North  Carolina  yellow 
heart  pine,  tongued,  grooved,  and  secret  nailed.  Roofs  to  be  slated 
in  the  best  manner.  Spouting  to  be  thoroughly  arranged,  in  the  least 
conspicuous  manner,  so  as  to  carry  off  all  the  water  that  faUs  on  the 
roofs  of  the  main  building,  office,  and  back  buildings.  Door  and 
window  frames  and  doors  to  be  of  perfectly  seasoned  material,  war- 
ranted not  to  shrink." 

After  a  long  detail,  having  reference  rather  to  an  enumeration  than 
to  the  quality  of  the  several  things  to  be  done  in  completing  the  house 
and  offices,  the  agreement  concludes  in  these  words :  "  That  the  said 
William  H.  Van  Buren  is  to  pay  to  the  said  William  Digges  for  the 
house  built  and  finished  as  above  specified,  the  sum  of  $4,600  in 
gold  or  silver  current  money  of  the  United  States,  or  its  equivalent 
in  bank-notes,  in  the  following  manner,  namely :  (1,000  on  the  1st 
ay  of  September,  $1,000  on  the  1st  day  of  October,  $1,000  on  the 
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1st  day  of  November,  and  $1,600  on  the  day  that  the  house  is  en* 
tirely  finished  and  fit  to  occupy,  provided  that  it  shall  not  be  later 
than  the  25th  day  of  December,  1844 ;  he,  the  said  William  Digges, 
to  forfeit  ten  per  cent  on  the  whole  amount,  if  the  said  house  is  not 
entirely  completed  and  fit  to  occupy  at  the  time  agreed  upon,  namely, 
December  25, 1844." 

Subsequently,  namely,  on  the  1st  day  of  September,  1844,  the 
above  agreement  was  altered  by  the  parties  in  the  following  particu- 
lars, namely,  "  that  in  place  of  the  attic  story  with  rooms,  as  specified 
in  the  above  contract,  William  H.  Digges  is  to  build  a  third  story, 
divided  and  finished  in  all  respects  like  the  second  story ; "  and  after 
reciting  some  directions  with  respect  to  divisions  and  arrangements 
in  this  third  story,  the  new  agreement  provides  for  the  "  finishing  of 
a  garret,  to  be  floored,  plastered,  and  divided  as  agreed  upon,  with 
the  necessary  stairways,  in  the  best  manner  and  with  the  same  mate- 
rials employed  in  the  second  story." 

For  the  work  to  be  performed  under  this  new  agreement,  when  it 
should  be  completed,  the  plaintiff  in  error  was  to  pay  the  additional 
sum  of  (525 ;  but  no  stipulation  appears  therein  as  to  the 
•time  within  which  this  additional  work  was  to  be  com-  [  ^474  ] 
pleted. 

The  plaintiff  in  error,  the  defendant  below,  pleaded  the  genera] 
issue,  {non-assumpsit^)  filed  a  bill  of  particulars,  amounting  to  the 
sum  of  $707,  for  moneys  paid,  expenses  incurred,  and  damage  sus- 
tained, by  reason  of  the  non-performance  by  the  plaintiff  of  his 
agreement;  and  filed  also,  with  this  bill  of  particulars,  a  notice  in 
writing,  in  which  the  amount  of  that  bill  was  claimed  in  diminution 
of  the  plaintiff's  demand.  Upon  the  issue  joined,  the  jury  rendered 
a  verdict  for  the  plaintifi^  for  the  sum  of  $1,223.21,  with  interest  from 
the  21st  day  of  August,  1845,  till  payment ;  and  for  this  sum,  with  the 
costs  of  suit,  the  court  gave  judgment  against  the  defendant  below. 

At  the  trial  of  this  cause,  there  were  nine  separate  prayers  to  the 
court,  and  nine  bills  of  exceptions  sealed  to  the  rulings  of  the  court 
upon  the  prayers  thus  presented  to  them.  Some  of  these  exceptions 
it  will  be  unnecessary  particularly  to  discuss,  as  they  are  clearly  em- 
braced, if  not  within  the  terms,  certainly  within  the  meaning,  of  others 
which  were  taken.  We  will  therefore  examine  those  exceptions  only 
which  are  regarded  as  propounding  in  themselves  some  distinct  and 
separate  legal  principle. 

The  first  exception  by  the  defendant  below,  the  plaintiff  in  error 
here,  is  as  follows  :  — 

"  The  plaintiff,  in  support  of  the  issue  joined  upon  the  plea  of  non- 
assumpsit^  produced  and  proved  written  contracts  between  the  parties, 
VOL.  XVIII.  58 
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as  follows,  (copied  in  pages  461-463,')  and  further  offered  evidence 
tending  to  prove  that  he  had  executed  the  work  therein  stipulated 
for,  and  had  delivered  it  to  the  defendant,  who  received  it  without 
objection.  And  thereupon  the  defendant  offered  to  prove,  by  compe* 
tent  witnesses,  that,  before  receiving  said  work,  and  during  the  pro- 
gress thereof,  he  had  objected  to  the  sufficiency  of  various  parts  of  the 
same  as  a  compliance  with  the  contract,  and  had  communicated  said 
objections  to  the  plaintiff,  and  that  there  were  various  omissions  of 
v/oA  stipulated  to  be  done,  and  various  portions  of  the  work  con- 
tracted for  were  done  in  a  defective  and  inferior  manner,  and  not  as 
well  as  contracted  for  by  the  plaintiff,  and  that  some  of  these  defects 
were  not  and  could  not  be  discovered  by  the  defendant,  until  after 
the  defendant  had  entered  into  the  possession  and  use  of  the  bouse ; 
and  the  defendant  offered  to  prove,  by  way  of  set-off,  and  having 
filed  a  bill  of  particulars  of  said  alleged  omissions  and  defects,  and 
given  due  notice  thereof  to  the  plaintiff,  and  of  his  purpose  in  reduc- 
tion of  the  contract  price  of  the  whole  work  sued  for  by  the  said 
plaintiff,  the  value  of  said  omissions,  and  the  difference  in 
[  •  475  ]  value  between  *  the  actual  work  defectively  executed  and 
that  contracted  for ;  to  which  evidence  so  offered,  or  any  of 
it,  the  plaintiff  objected,  as  inadmissible  under  the  issue,  and  the 
court,  on  the  objection  so  taken,  refused  to  admit  any  of  said  evi- 
dence for  said  purpose." 

The  decision  of  the  circuit  court,  rejecting  the  evidence  described 
and  tendered  for  the  purposes  set  forth  in  this  exception,  cannot  be 
sustained  upon  any  sound  legal  principle. 

We  are  aware  of  the  rule  laid  down  in  the  earlier  English  cases, 
which  prescribed  that  in  all  instances  wherein  a  party  shall  have  been 
injured,  either  by  a  partial  failure  of  consideration  for  the  oontracti 
or  by  the  non-folfilment  of  the  contract,  or  by  breach  of  warranty, 
the  person  so  injured  could  not  in  an  action  against  him  upon  the 
contract  defend  himself  by  alleging  and  proving  these  facts;  but 
could  obtain  redress  only  by  a  cross-action  against  the  party  from 
whom  the  injury  shall  have  proceeded.  This  doctrine  of  the  earlier 
cases  has  been  essentially  modified  by  later  decisions,  and  brought 
by  them  to  the  test  of  justice  and  convenience,  which  requires,  that 
whenever  compensation  or  an  equivalent  is  claimed  by  a  party  in 
return  for  the  performance  of  conditions  for  which  such  compensation 
or  equivalent  has  been  stipulated,  the  person  so  claiming  is  bound 
to  show  a  fulfilment  in  good  faith  of  those  conditions ;  and  the  party 
against  whom  the  claim  shaU  be  made,  shall  be  permitted  to  repel  it 
by  proof  of  an  entire  failure  to  perform,  or  of  an  imperfect  or  unfedth- 

'  The  material  parts  of  these  contracts  are  sufficiently  stated  above.    Ed. 
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fill  performance ;  or  by  proof  of  injurious  consequences  resulting  from 
either  of  these  delinquencies ;  and  shall  not  be  driven  exclusively  to 
his  cross-action.  Of  this  doctrine  the  following  examples,  amongst 
others  to  be  found,  may  be  adduced  from  the  English  courts. 

Per  Parke,  Justice,  in  the  case  of  Thornton  v.  Place,  1  Moody  & 
Robinson,  219,  it  is  said :  ^  When  a  party  engages  to  do  certain 
work  on  certain  specified  terms,  and  in  a  specified  manner,  but  in 
fact  does  not  perform  the  work  so  as  to  correspond  with  the  specifi* 
cation,  he  is  not  of  course  entitled  to  recover  the  price  agreed  upon 
in  the  specification ;  nor  can  he  recover  according  to  the  actual  value 
of  the  work,  as  if  there  had  been  no  special  contract  What  the 
plaintiff  is  entitled  to  recover  is  the  price  agreed  upon,  subject  to  a 
deduction ;  and  the  measure  of  that  deduction  is,  the  sum  which  it 
would  take  to  alter  the  work  so  as  to  make  it  correspond  with  the 
specification." 

In  Chapel  v.  Hickes,  2  Cromp.  &  M.  214,  it  is  said :  <^  In  an  action 
on  a  special  contract  for  work  done  under  the  contract,  and  for  work 
and  materials  generally,  the  defendant  may  give  in  evidence 
that  the  work  has  been  done  improperly  •and  not  agreeably  [  •  476  ] 
to  the  contract;  in  that  case,  the  plaintiff  will  only  be 
entitled  to  recover  the  real  value  of  the  work  done  and  materials 
supplied." 

In  the  case  of  Cutler  v.  Close,  6  Car.  &  Payne,  337,  where  a  party 
had  contracted  to  sapply  and  erect  a  warm-air  apparataa  for  a  certain 
sum,  it  was  ruled,  in  an  action  for  the  price  (the  defence  to  which  was, 
that  the  apparatus  did  not  answer,)  that,  if  the  jury  thought  it  was 
substantial  in  the  main,  though  not  quite  so  complete  as  it  might  be 
under  the  contract,  and  could  be  made  good  at  a  reasonable  rate,  the 
proper  course  would  be  to  find  a  verdict  for  the  plaintiff,  deducting 
such  sums  as  would  enable  the  defendant  to  do  what  was  requisite. 
And  Tindal,  C.  J.,  in  his  instructions  to  the  jury,  uses  this  language : 
"  The  plaintiffs  say  that  they  have  performed  their  contract,  and  are 
entitled  to  be  paid.  On  the  contrary,  the  defendant  says  that  the 
apparatus  is  not  at  all  of  the  sort  he  contracted  for ;  and  therefore  he 
is  not  liable  to  pay  for  it  The  law  on  the  subject,  as  it  seems  to  me, 
lies  in  a  narrow  compass.  K  the  stove  in  question  is  altogether  in- 
competent, and  unfit  for  the  purpose,  and  either  from  that,  or  from 
the  situation  in  which  it  is  placed,  does  not  at  all  answer  the  end 
for  which  it  was  intended,  then  the  defendant  is  not  bound  to  pay. 
K  it  is  perfect,  and  the  fault  lies  in  management  at  the  chapel,  then 
the  plaintiffs  will  be  entitled  to  recover  the  whole  price.  But  there 
is  another  view  of  the  case.  The  apparatus  may  be  in  the  main 
substantial,  but  not  quite  so  complete  as  it  might  be  according  to  the 
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contract;  and  in  that  case,  if  it  can  be  made  good  at  a  reasonable 
expense,  the  proper  course  will  be,  to  give  your  verdict  for  the  plain- 
tiffs,  deducting  such  sum  as  will  enable  the  defendant  to  do  that 
which  is  requisite  to  make  it  complete." 

But,  as  conclusive  with  this  court  upon  this  point,  it  may  be  re- 
marked, that  it  was  carefully  considered  at  the  last  term  in  the  case 
of  Withers  v.  Greene,  9  How.  213 ;  the  decisions  applicable  thereto 
from  the  courts  both  in  England  and  the  United  States,  were  then 
collated  and  examined,  and  upon  that  examination,  the  doctrine  herein 
above  propounded  received  the  concurrence  of  all  the  judges.  Again 
expressing  our  approbation  of  this  doctrine,  we  conclude  that  the 
proof  tendered,  as  declared  in  the  first  exception  of  the  defendant 
below,  should  have  been  admitted,  and  that  the  circuit  court  erred  in 
ruling  its  exclusion  from  the  jury. 

The  second  exception  by  the  defendant  states,  that,  in  addition  to 
the  evidence  previously  tendered  by  him,  he  offered  proof  tending  to 
show  the  peculiar  adaptation  of  the  house  contracted  for,  both  in  its 

design  and  situation,  to  the  defendant's  personal  and  pro- 
[  •  477  ]  fessional  pursuits  and  convenience,  and  'that  the  amount 

of  ten  per  centum  on  the  contract  price  stipulated  to  be  for- 
feited if  the  house  was  not  entirely  finished  and  ready  for  occupation, 
as  therein  provided,  on  the  25th  of  December,  1844,  was  intended  by 
the  parties  as  and  for  liquidated  damages,  that  would  result  and  fairly 
belong  to  the  said  defendant  by  reason  of  said  failure  to  finish  the  said 
house  on  the  25th  of  December,  1844 ;  and  that  the  court  refused  to 
hear  the  evidence  thus  tendered.  In  the  refusal  of  the  court  to  admit 
the  evidence  thus  tendered  we  think  they  decided  correctly.  It  would 
have  been  irregular  in  the  court  to  go  out  of  the  terms  of  the  contract, 
and  into  the  consideration  of  matters  wholly  extraneous,  and  with 
nothing  upon  the  face  of  the  writing  pointing  to  such  matters  as  proper 
or  necessary  to  obtain  its  construction  or  meaning.  The  clause  of  the 
contract  providing  for  the  forfeiture  of  ten  per  centum  on  the  amount 
of  the  contract  price,  upon  a  failure  to  complete  the  work  by  a  given 
day,  cannot  properly  be  regarded  as  an  agreement  or  settlement  of 
liquidated  damages.  The  term  forfeiture  imports  a  penalty ;  it  has 
no  necessary  or  natural  connection  with  the  measure  or  degree  of 
injury  which  may  result  from  a  breach  of  contract,  or  from  an  im- 
perfect performance.  It  implies  an  absolute  infliction,  regardless  of 
the  nature  and  extent  of  the  causes  by  which  it  is  superinduced. 
Unless,  therefore,  it  shall  have  been  expressly  adopted  and  declared 
by  the  parties  to  be  a  measure  of  injury  or  compensation,  it  is  never 
taken  as  such  by  courts  of  justice,  who  leave  it  to  be  enforced  where 
this  can  be  done  in  its  real  character,  namely,  that  of  a  penalty.     In  a 
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defence  like  that  attempted  by  the  defendant  in  the  circuit  court, 
upon  the  essential  justice  and  fairness  of  the  acts  of  the  parties,  a 
positive  immutable  penalty  could  hardly  be  applied  as  a  fair  test  of 
their  merits. 

In  the  third  exception  by  the  defendant,  it  is  stated  that  the  plain- 
tiff, having  given  evidence  to  show  that  the  defendant,  whilst  the 
house  in  question  was  being  built,  made  a  contract  for  an  alteration 
in  the  style  and  finish  of  the  plastering  of  the  house,  with  a  third 
person,  and  not  with  the  plaintiff;  and  thereby  the  execution  of  the 
work  on  the  said  building  was  delayed  beyond  the  25th  of  December, 
1844 ;  the  defendant  offered  evidence  tending  to  prove  that  the  said 
plastering  and  the  style  and  finish  thereof  were  usual  and  proper  and 
necessary  to  the  completion  of  the  said  house ;  and  further  offered  to 
prove,  that,  at  the  time  of  the  execution  of  the  said  plastering,  the 
defendant,  in  the  presence  of  the  plaintiff,  insisted  on  and  required  him 
to  execute  the  same  as  a  part  of  his  contract ;  and  that  he  refused  so 
to  do,  and  that  to  the  admissibility  of  this  evidence,  objec- 
tion being  made,  it  was  excluded  •from  the  jury  by  the  court  [  *  478  ] 
In  this  decision,  the  court  were  certainly  correct  The  de- 
fendant could  have  no  right  to  insist  upon  the  performance  of  plaster- 
ing, or  of  any  other  description  of  work,  unless  it  came  within  the 
provisions  of  the  contract ;  the  simple  fact  that  the  work  demanded 
was  suitable  to  the  style  of  the  defendant's  house,  could  give  him  no 
right  to  demand  its  execution,  unless  the  plaintiff  had  contracted  for 
its  performance.  It  was  incumbent,  therefore,  on  the  defendant,  to 
prove  by  legal  evidence  that  the  work  demanded  by  him  was  within 
the  provisions  of  the  contract ;  but  instead  of  doing  this,  he  insisted 
upon  showing  merely  that  he,  the  defendant,  had  determined  this 
work  to  be  proper  and  within  the  provisions  of  the  contract,  and  that 
the  plaintiff's  non-concurrence  in  this  determination,  and  consequent 
refusal  to  do  what  the  defendant  required,  were  to  be  received  as 
proof  of  a  failure  on  the  part  of  the  plaintiff  to  perform  his  contract ; 
and  as  forming  a  just  ground  with  the  defendant  for  his  resistance  to 
the  action.  It  would  indeed  have  been  strange,  if  the  court  could 
have  tolerated  such  an  irregularity  as  this ;  by  which  the  defendant 
would  have  been  permitted  to  become  a  witness  in  his  own  behalf. 

The  fourth  and  fifth  exceptions  on  the  part  of  the  defendant  below, 
relating  merely  to  the  admissibility  of  testimony  to  show  a  failure  to 
perform,  or  an  incomplete  performance;  on  the  part  of  the  plaintiff, 
are  embraced  within  the  first  exception  already  considered,  and  the 
rulings  of  the  court  as  to  these  two  last  instances  being  in  contraven- 
tion of  our  opinion  as  declared  upon  the  first  exception,  are  pro- 
nounced by  this  court  to  be  erroneous. 

68* 
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In  the  sixth  exception  of  the  defendant,  two  subjects  essentially  dis- 
tinct in  character  are  blended.  As  to  the  first,  it  is  stated  that  the 
plaintiff,  having  further  given  evidence  tending  to  show  that,  after 
the  plastering  of  the  house  was  begun,  the  defendant  entered  into  a 
contract  with  the  plasterer  to  make  cornices  and  centre-pieces  for  the 
parlors  and  passages ;  that  a  delay  in  the  work  for  a  week  was  occa- 
sioned by  the  negotiation  leading  to  the  said  agreement ;  and  a  foi^ 
ther  delay  of  two  weeks  by  the  additional  plastering,  and  part  of  the 
same  being  frozen,  insomuch  that  the  plasterer  could  not  finish  the 
work  until  some  days  after  the  25th  of  December,  1844,  and  much 
of  the  carpenters'  work  and  the  painters'  was  thereby  postponed  and 
delayed  until  after  the  said  day ;  and  the  said  defendant  then  gave 
evidence  to  show  that  the  plaintiff  knew  of  the  said  agreement  for 
the  said  additional  plastering,  and  did  not  object  thereto.  And 
thereupon  the  defendant  prayed  the  court  to  instruct  the 
[  •  479  ]  jury,  that  if  they  shaQl  find  that  any  delay  *  was  caused  in 
completing  the  work  in  consequence  of  the  extra  plastering 
in  the  parlors  and  passage,  done  under  the  distinct  contract  therefor 
given  in  evidence,  and  they  shall  further  find  that  said  extra  plaster- 
ing was  so  done  with  the  full  knowledge  and  sanction  of  the  plaintifi^ 
and  without .  any  understanding  between  him  and  the  defendant  at 
the  time,  that  in  consequence  thereof  a  further  time  should  be  allowed 
for  completing  the  building,  then  the  plaintiff  is  not  entitled  to  any 
further  time  for  completing  the  building  because  of  such  work,  and 
the  delay  attending  the  same. 

The  second  subject  embraced  in  this  exception  is  the  forfeiture 
of  ten  per  centum  upon  the  contract  price  of  the  work,  which  the 
*  court  was  asked  to  declare  was  the  amount  of  liquidated  damages, 
the  whole  amount  of  which  on  the  price  of  the  work  the  defendant 
was  authorized  to  claim  for  a  failure  to  complete  the  work  by  the 
2dth  of  December,  1844,  unless  the  jury  should  find,  tiiat  the  failure 
to  complete  the  work  proceeded  wholly  from  the  acts  or  default  of 
the  defendant  The  refusal  by  the  circuit  court  of  both  the  instruct 
tions  appearing  upon  this  exception  is  entirely  approved. 

It  in  difficult  to  conceive,  upon  what  ground  the  defendant  could 
be  permitted  to  interpose  an  obstruction  to  the  fulfilment  of  the  con- 
tract, and  then  to  convert  that  very  obstruction  into  a  merit  on  his 
own  part,  or  into  the  foundation  of  a  claim  against  the  party  whom 
he  had  already  subjected  to  the  inevitable  consequences  of  the  ob- 
struction so  interposed ;  an  inability  to  comply  with  his  engagement, 
and  a  postponement  of  the  fruits  of  a  compliance  therewith,  if  that 
had  been  permitted.  Mere  acquiescence  in  this  irregularity  by  the 
plaintiff  should  not  subject  him  to  further  mischiefl    With  resp^  to 
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the  second  subject  embraced  in  this  exception,  namely,  the  forfeiture 
of  ten  per  centum  claimed  by  the  defendant,  we  deem  it  unnecessary 
to  add  to. what  has  been  already  said  on  that  subject.  We  will  here 
remark,  once  for  all,  with  respect  to  this  penalty,  that,  as  it  consti- 
tutes the  only  ground  for  the  8th  and  9th  exceptions  taken  by  the 
defendant  below,  those  exceptions  must  be  regarded  as  expressly 
overruled. 

By  the  7th  exception  of  the  defendant  below,  it  appears  that  the 
court  were  asked  to  propound  as  the  law,  that  if,  from  the  evidence, 
it  should  appear  that  the  plaintiff  contracted  with  the  defendant  in 
writing,  to  build,  complete,  and  deliver  the  said  house  to  him  on  or 
before  the  25ch  day  of  December,  1844,  and  that  the  plaintiff  failed 
to  do  so ;  and  the  jury  shall  find  that  the  time  for  said  completion  and 
delivery  was  not  extended  beyond  the  said  25th  of  December,  1844, 
by  the  agreement  of  the  said  plaintiff  and  defendant,  or  by 
the  act  of  the  *  defendant,  then  the  plaintiff  is  not  entitied  [  *480  ] 
to  recover  in  this  action ;  which  instruction  the  court  refused 
to  give. 

The  ruling  of  the  court,  as  set  forth  in  this  exception,  though  not 
reconcilable  with  their  own  decision  on  the  first  prayer  presented  to 
ihem  by  the  defendant,  is  in  accordance  with  the  opinion  we  have 
expressed  in  reference  to  the  questions  raised  by  that  prayer,  and  also 
with  the  doctrine  ruled  by  this  and  in  other  tribunals  upon  those 
questions,  as  in  treating  of  that  first  prayer  we  have  already  shown. 
It  places  the  parties  upon  the  true  ground  of  contestation  between 
them,  namely,  the  truth,  the  extent,  and  manner  of  performance  on 
the  one  hand ;  the  degree  of  injury,  from  omission,  neglect,  or  imper- 
fection of  performance  on  the  other.  The  ruling  of  the  cireuit  court, 
therefore,  upon  this  exception,  is  entirely  approved ;  but  as  that  court 
has  erred  in  its  decision  in  reference  to  the  prayers  in  the  1st,  4th, 
and  Sth  exceptions  of  the  defendant,  its  decision  as  to  those  prayers 
is  hereby  reversed,  with  costs,  and  this  cause  is  remanded  to  the  cir* 
cuit  court,  with  orders  for  a  venire  facias  for  a  new  trial  in  conform- 
ity  with  the  principles  expressed  in  this  opinion. 

14  H.  434 ;  16  H.  38. 


Frederic  D.  Conrajd,  Plaintiff  in  Error,  v.  David  Griffey. 

11  H.  480. 

A  witness  having  been  impeached  by  evidence  of  declarations  inconsistent  with  his  testi- 
mony, cannot  be  corroborated  by  evidence  of  other  declarations  corresponding  with  his 
testimony. 

A  mistake  in  the  entry  of  the  jadgment,  as  to  the  name  of  the  defendant,  being  rightly  named 
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elsewhere  on  the  record,  and  in  the  judgment  called  "the  defendant,**  is  cared  bj  the  stat 
ate  of  jeofails.   (I  Stats,  at  Large,  91,  4  32.) 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Louisiana.     The  material  facts  appear  in  the  opinion  of  the  court. 

Fendallj  for  the  plaintiff. 

Grillet,  contra. 

[  •490  ]       *  Woodbury,  J.,  dehvered  the  opinion  of  the  court 

In  this  case,  there  had  been  four  bills  of  exception  filed 
in  the  court  below,  but  only  one  of  them  by  Ck)nrad,  the  plaintiff  in 
error.     We  shall,  therefore,  proceed  to  dispose  of  that  alone. 

It  objected  to  the  receipt  in  evidence  of  declarations,  made  by  a 
witness  for  the  original  plaintiff,  under  the  following  circumstances. 

Griffey  brought  a  suit  against  Conrad  for  building  a  mill  for  him 
to  grind  sugar-cane ;  and,  among  other  defences  set  up  by  the  latter, 
was  that  of  weakness  and  insufficiency  in  the  work  and  materials  fur- 
nished. To  repel  this  defence,  Griffey  put  in  the  deposition  of  Nutz, 
who  was  an  engineer,  and  aided  and  superintended  the  erection  of 
the  mill,  and  who  testified  to  the  goodness  of  both  the  work  and 
materials. 

With  a  view  to  contradict  and  impeach  him  in  what  he  thus 
swore,  Conrad  proved  that  this  witness,  soon  after  the  completion  of 
the  mill,  had  given  a  different  account,  and  especially  of  the  cause 
of  the  breaking  of  some  of  the  machinery ;  considering  it  to  have 
happened  from  the  badness  of  the  materials. 

Griffey  then  offered  to  prove  that  the  witness  had  since  given  the 
same  statement,  as  to  the  goodness  of  the  work  and  materials,  which 
was  now  in  his  deposition.  But  Conrad  objected  to  the  admissibil- 
ity of  such  evidence ;  and  the  court  below  overruled  his  exception 
and  allowed  the  evidence  to  go  to  the  jury. 

After  due  consideration,  our  opinion  is,  that  this  ruling  was  erro- 
neous. 

The  practice  on  this  subject  seems  to  differ  much  in  different 
States,  and  has  occasionally  changed  in  the  same  State.  It  is  some- 
times modified,  also,  as  applied  to  different  classes  of  cases  and  wit- 
nesses. 

Thus,  in  some  places,  as  in  New  York,  such  evidence  is,  as  a  gen- 
eral rule,  now  treated  as  inadmissible.  Robertson  v.  Caw,  3  Barb. 
410 ;  Robb  v.  Hackley,  23  Wend.  50 ;  Dudley  v.  Bolles,  24  Wend. 
465.  So  in  Vermont  Gibbs  v.  Linsley,  13  Verm.  208.  Though 
at  one  time  in  New  York  it  was  allowed,  and  particularly  in  certain 
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criminal  cases.  The  People  v.  Vane,  12  Wend.  78 ;  Jackson  v.  Etz, 
6  Cowen,  320. 

But  in  some  other  States  this  kind  of  evidence  has  been  deemed 
competent.     As  in  Massachusetts,  in  a  criminal  case,  where  an  ac- 
complice was  a  witness.     Commonwealth  v.  Bosworth,  22 
•Pick.  397.     And  in  Maryland,  if  the  statements  were  prior  [  •491  ] 
in  point  of  time.     Cook  v.  Curtis,  6  Har.  &  Johns.  93. 

In  Pennsylvania,  also,  such  statements  have  been  admitted,  with- 
out reference  to  their  priority.  As  in  Parker  v.  Gonsalus,  1  Serg.  & 
Rawle,  536 ;  Henderson  v.  Jones,  10  ibid.  322.  So  in  Indiana.  Cof- 
fin v.  Anderson,  4  Blackf.  398,  399.  And  in  some  other  States, 
which  need  not  be  repeated,  a  similar  practice  appears  to  prevail. 

But  in  other  places,  as  in  England,  such  evidence,  though  at  one 
time  considered  competent,  and  especially  in  criminal  cases,  Gilb. 
Ev.  135 ;  McNaUy's  Ev.  378,  381 ;  BuU.  N.  P.  294 ;  Lutterrell  v.  Eey- 
nell,  1  Mod.  282,  is  now  even  there  excluded.     See  Parker's  case, 

3  Doug.  242 ;  10  Pet.  440;  1  Phil.  Ev.  2  and  3,  and  230,  note ;  1  Star- 
kie's  Ev.  187  and  note ;  23  Wend.  65 ;  2  PhiL  Ev.  445 ;  Brazier's 
case,  1  East,  P.  C.  444 ;  2  Starkie,  N.  P.  242. 

While  the  rule  was  otherwise  in  England,  some  of  the  State  decis- 
ions ahready  cited  were  expressly  grounded  on  the  rule  there,  (see 
10  Serg.  &  Rawle,  332,)  and  others  on  cases  adopting  that  rule. 

4  Blackf.  398. 

But  since  the  rule  became  changed  in  England,  or  firom  being 
doubtful  became  well  established  against  the  introduction  of  such 
testimony,  the  practice  in  some  States,  as  in  New  York  and  Ver- 
mont, has  been  settled  so  as  to  correspond  ;  and  in  this  court,  also,  it 
has  taken  the  same  direction. 

In  this  court,  it  has  been  held  that  such  evidence  is  not  admissible, 
if  the  statements  were  made  subsequent  to  the  contradictions  proved 
on  the  other  side.    EUicott  v.  Pear^  10  Pet  412,  438. 

That  was  a  case  &om  Kentucky.  Yet  the  decision  does  not  ap- 
pear to  have  been  made  to  rest  on  the  peculiar  laws  or  practice  of 
that  State ;  but  on  general  principles,  and  the  course  pursued  of  late 
years  in  England. 

In  our  judicial  system,  perhaps  the  decision  should  not  rest  on  any 
local  rule,  though  a  different  principle  seems  involved  in  McNiel  v. 
Holbrook,  12  Pet  85,  where  the  rule  of  evidence  was  changed  by  a 
state  statute.     Clark  v.  Sohier,  1  Woodb.  &  Min.  368. 

But  if  it  should  so  rest,  we  are  not  aware  that  in  Louisiana,  where 
this  case  was  tried,  the  practice  differs  from  what  appears  to  be  re- 
quired by  sound  general  principles,  independent  of  any  local  pecu- 
liarities. 
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So  far  as  regards  principle,  one  proper  test  of  the  admissibility  of 
such  statements  is,  that  they  must  be  made  at  least  under  circum- 
stances when  no  moral  influence  existed  to  color  or  misrepresent  them. 
1  GreenL  Ev.  §  469 ;  2  Pothier  on  ObUg.  289 ;  1  Stark.  Ev.  148 ;  1 

Phil.  Ev.  308. 
[  ^492  ]       •  But  when  they  are  made  subsequent  to  other  statements 
of  a  different  character,  as  here,  it  is  possible,  if  not  prob- 
able, that  the  inducement  to  make  them  is  for  the  very  purpose  of 
counteracting  those  first  uttered.    10  Pet  440. 

This  impairs  their  force  and  credibility,  when,  if  made  before  the 
others,  they  might  tend  to  sustain  the  subsequent  evidence  corre- 
sponding with  them.  23  Wend.  52 ;  2  Phil.  Ev.  446 ;  1  Greenl.  Ev. 
§469. 

When  made  in  either  way,  they  are  admissible  only  to  sustain  the 
credit  of  the  witness  impugned,  and  not  as  per  se  proof  of  the  facta 
stated,  and  hence  if  made  under  oath,  as  here,  but  not  in  legal  form 
as  a  deposition  between  these  parties,  they  are  none  the  more  admis- 
sible, except,  if  prior  in  date,  they  might  help  to  sustain  the  witness' 
credit.    10  Pet.  412 ;  King  v.  Eriswell,  3  D.  &  E.  721. 

In  this  case,  then,  not  having  been  made  prior  in  time,  they  do  not 
appear  on  principle  or  precedent  to  be  competent 

Another  question  has  been  presented,  arising  on  the  record,  which 
is  not  included  in  any  of  the  exceptions. 

It  is  that  the  judgment  runs  against  ^^  Daniel  Frederick  CTonrad," 
when  the  writ,  pleadings,  and  contract  speak  only  of  '^  Frederick  D. 
Conrad."  But  the  judgment  is  for  the  plaintiff  against  "Daniel 
Frederick  Conrad,  the  defendant"  And  the  name  prefixed  as  de- 
fendant in  the  judgment  may  well  be  rejected  as  surplusage,  after 
verdict  and  judgment,  when  the  true  name  had  been  well  described 
in  the  writ  and  pleadings. 

The  statute  of  jeofails  clearly  cures  any  such  defect,  where,  as  here 
it  can  well  be  understood  who  was  meant  by  "the  defendant"  1 
Stats,  at  Large,  91 ;  1  Bac.  Abr.  Amendment,  B ;  1  Pet  23. 

Let  the  judgment  below,  however,  be  on  the  first  ground  reversed. 

16  H.  38. 


David  Randon,  Plaintiff  in  Error,  v,  Thobcas  Tobt. 

11  H.493. 

An  agreement  in  writing,  for  a  ralnablo  conBidcration,  to  extend  the  time  of  pajmest  of 
notes,  already  payable,  and  to  receive  payment  at  certain  timea  therein  specified,  stops  Che 
running  of  the  statute  of  limitations  until  the  expiration  of  the  extended  terms  of  credit 

A  breach  of  warranty  of  title  to  personalty,  without  an  eviction,  is  not  a  defence  to  an  action 
for  the  price. 
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The  payee  of  a  note  may  sue  thereon,  thoogh  he  has  become  insolvent  under  the  laws  of 
Louisiana,  be  being  one  of  the  syndics,  to  settle  his  own  estate. 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Texas.     The  case  is  stated  in  the  opinion  of  the  court 

Harris  and  Johnson^  for  the  plaintiff 

Bibb^  contr^ 

•  Grier,  J.,  delivered  the  opinion  of  the  court  [  *  617  J 

Had  this  case  been  conducted  on  the  principles  of  plead- 
ing and  practice  known  and  established  by  the  common  law,  a  short 
declaration  in  assumpsit^  a  plea  of  non-assumpsit,  and  non-assumpsit 
infra  sex  annos^  would  have  been  sufficient  to  prepare  the  case  for 
trial  on  its  true  merits.  But,  unfortunately,  the  district  court  has 
adopted  the  system  of  pleading  and  code  of  practice  of  the  state 
courts ;  and  the  record  before  us  exhibits  a  most  astonishing  con- 
geries of  petitions  and  answers,  amendments,  demurrers,  and  excep- 
tions,—  a  wrangle  in  writing  extending  over  more  than  twenty  pages, 
and  continued  nearly  two  years,  —  in  which  the  true  merits  of  the 
case  are  overwhelmed  and  concealed  under  a  mass  of  worthless 
pleadings  and  exceptions,  presenting  some  fifty  points,  the  most  of 
which  are  wholly  irrelevant,  and  serve  only  to  perplex  the  court,  and 
impede  the  due  administration  of  justice.  The  merits  of  the  case, 
when  extricated  from  the  chaos  of  demurrers  and  exceptions  in 
which  it  is  enveloped,  depend  on  two  or  three  questions,  simple  and 
easily  decided.  We  do  not  deem  it  necessary,  therefore,  to  inquire 
whether  the  court  below  may  have  erred  in  their  decision  of  numer- 
ous points  submitted  to  them,  which  have  no  bearing  on  the  merits 
of  the  case,  and  are  of  no  importance  to  the  just  decision 
of  it  It  will  be  *  unnecessary  to  decide  whether  the  judge  [  *  618  ] 
erred  in  his  construction  of  the  laws  of  Africa  and  other 
questions  of  a  similar  character,  provided  it  shall  appear  that,  on  the 
admitted  facts  of  the  case,  he  should  have  instructed  the  jury  that  the 
defendant  had  established  no  just  defence  to  the  plaintiff's  action. 

On  the  trial,  the  plaintiff  gave  in  evidence  two  notes  executed  by 
defendant,  and  purporting  to  be  for  value  received,  payable  to  the 
plaintiff  or  his  order.  They  were  dated  in  June,  1841,  and  payable 
in  one  and  two  years.  Three  distinct  defences  were  set  up  by 
defendant,  which  had  some  apparent  foundation  of  fact  to  support 
them ;  a  fourth,  that  the  defendant  had  paid  the  notes  to  McKinney, 
the  agent  of  the  plaintifi^  being  proved  to  be  false  in  fact,  need  not 
be  further  noticed. 
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1.  The  first  was  the  statute  of  limitations,  of  four  years,  of  the 
State  of  Tcjxas. 

3.  That  the  plaintiff  had  made  an  assignment  of  all  his  property  to 
his  creditors,  and  therefore  had  no  right  to  recover. 

And  3.  That  the  notes  were  given  for  the  purchase  of  negroes  im- 
ported from  Afirica  to  Cuba,  and  thence  to  Texas  in  1835,  and  con- 
sequently that  the  defendant  had  received  no  consideration,  because 
the  negroes,  being  imported  contrary  to  law,  were  entided  to  their 
freedom. 

We  shall  notice  these  points  of  defence  in  their  order. 

1.  The  plea  of  the  statute  of  limitations  was  primd  facie  good,  as 
to  one  of  the  notes,  as  suit  had  not  been  instituted  till  more  than 
four  years  after  it  became  due.  But  the  plaintiff  rebutted  this  plea 
by  the  exhibition  of  the  following  agreement,  signed  by  Randon,  the 
defendant. 

"  This  instrument  of  March  14, 1844,  witnesseth  :  That  whereas 
McKinney  and  Williams,  of  Galveston,  and  Thomas  F.  McKinney, 
agent  of  Thomas  Toby,  of  New  Orleans,  hold  several  notes  drawn 
by  me,  and  past  due ;  and  Thomas  F.  McKinney,  some  two  years 
since,  did  agree  for  McKinney  and  Williams,  and  the  said  Thomas 
Toby,  to  grant  me  further  indulgence  on  said  notes,  oyer  and  above 
the  time  of  their  maturity  ;  and  I  did  then  say,  promise,  and  agree, 
that  I  would  deliver  to  him,  the  said  Thomas  F.  McKinney,  each 
and  every  year,  all  the  one  half  of  every  crop  of  cotton  in  payment, 
first  of  the  amount  due  the  said  McKinney  and  Williams,  if  there 
be  any  thing  due  them  over  and  above  the  amount  of  purchase  of 
negroes  bought  of  them,  and  then  in  extinguishment  of  said  amount 
of  purchase  of  negroes,  of  which  my  note  to  said  Toby  is  a  part  of 
consideration ;  and  I  further  agree  and  oblige  myself,  that  any  sur- 
plus I  may  have  from  the  proceeds  of  the  other  half  of  my  crops,  over 
and  above  my  wants,  exclusive  of  any  speculations  or  pur- 
[  •  519  ]  chase  of  negroes,  shall  also  be  turned  *  over  as  above ;  and 
I  further  bind  and  obligate  myself,  my  heirs,  assigns,  and 
administrators,  that  no  advantage  shall  be  taken,  or  any  plea  of  stat- 
ute of  limitations  be  made,  to  avoid  the  payment  of  said  notes,  but 
they  shall  be  and  remain  in  as  full  force  and  effect  as  though  they 
were  renewed.  "  D.  Randon." 

This  agreement,  being  founded  on  a  good  consideration  and 
accepted  by  the  plaintiff,  became  incorporated  in  the  notes,  and 
formed  a  part  of  the  contract,  by  mutual  consent  It  extended  the 
time  of  payment,  and  the  statute  did  not  begin  to  run  till  the  ex- 
tended time  had  expired.     It  operated  also  by  way  of  estoppel  m 
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pais  to  a  defence  under  the  statute  of  limitations.  Otherwise  the 
defendant  would  gain  an  advantage  by  his  own  fraud,  or  put  the 
plaintiff  to  an  action  on  the  agreement.  On  one  or  the  other  of 
these  principles,  the  doctrine  of  estoppel  has  its  foundation.  The 
plea  of  the  statute  is  a  breach  of  the  agreement,  and,  to  avoid  cir- 
cuity of  action,  it  may  be  set  up  in-  avoidance  of  the  plea.  More- 
over, the  stipulation  in  this  agreement  forms  a  new  promise  on  good 
consideration  to  pay  the  money,  which  has  always  been  held  as  a 
sufEcient  replication  to  the  plea  of  the  statute  of  limitations. 

It  has  been  a  subject  of  complaint  in  this  case  also,  that  the  court 
submitted  the  construction  of  this  instrument  of  writing  to  the  jury. 
But  the  defendant  cannot  allege  this  as  error.  First,  because  it  was 
done  at  his  own  request;  and  secondly,  because  the  court  should 
have  instructed  the  jury  that  the  construction  contended  for  by  the 
defendant  was  wholly  without  foundation.  The  use  of  the  word 
"  note,"  in  the  singular  number,  instead  of  "  notes,"  is  so  palpable 
a  slip  of  the  pen,  that  its  use,  although  furnishing  an  opportunity 
for  cavil,  could  not  be  said  to  create  an  ambiguity  on  the  face 
of  the  instrument,  or  leave  any  doubt  as  to  its  true  intent  in  the 
mind  of  any  one  who  will  read  the  whole  of  it  together,  and  has 
no  intent  or  desire  to  pervert  it.  It  refers  to  "  several  notes,"  it 
acknowledges  that  "further  indulgence  was  granted  on  said  notes," 
and  "  obligates  "  the  defendant  not  to  plead  the  statute  of  limitations 
*to  "  said  notes."  Both  the  notes  to  Toby  were  admitted  to  be  part 
of  the  consideration  paid  for  the  purchase  of  the  negroes  referred  to 
in  the  agreement ;  consequently,  the  use  of  the  word  "  note  "  was  a 
mere  error  in  grammar,  or  slip  of  the  pen. 

By  the  settlement  with  McKinney  and  the  firm,  and  payment  of 
the  notes  held  by  them  against  the  defendant,  this  paper  became 
useless  and  inoperative  as  to  them ;  but  as  there  is  no  pretence  that 
the  notes  of  Toby  were  paid,  the  surrender  of  the  agree- 
ment to  Randon  would  have  been  a  fraud  on  *  Toby,  and  [  •  520  ] 
the  promise  of  McKinney  to  do  so  cannot  invalidate  its 
legal  effect 

2.  The  record  given  in  evidence,  to  show  the  insolvency  of  Toby 
and  his  assignment  under  the  proceedings  in  Louisiana,  after  the 
purchase  of  the  negroes  and  before  the  notes  now  in  suit  were  given, 
constituted  no  legal  defence  to  the  action.  The  taking  of  the  note 
payable  to  Toby  was  no  fraud  on  the  defendant ;  Toby  was  himself 
one  of  the  syndics  or  assignees  to  settle  his  insolvent  estate ;  he  had 
a  right  to  secure  the  debt  and  give  an  acquittance  for  it,  and  whether 
he  took  the  note  payable  to  himself  individually,  or  as  syndic,  and 
whether  he  has  accounted  for  it  to  his  creditors,  or  may  be  bound  to 
VOL.  XVIII.  59 
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do  it  hereafter  when  the  money  is  received,  are  questions  with  which 
the  defendant  has  no  concern  whatever. 

3.  The  plea  that  the  notes  were  given  for  African  negroes  imported 
into  Texas  after  the  year  1833  is  equally  unavailable,  as  a  matter  of 
defence,  with  those  already  mentioned.  This  fact  seems  to  have  been 
alleged  in  the  pleadings,  as  showing  a  want  of  consideration*  On  the 
argument  here,  it  was  endeavored  to  be  supported  on  the  ground  that 
the  notes  were  void,  because  the  introduction  of  African  negroes, 
both  into  Cuba  and  Texas,  was  contrary  to  law.  But  in  neither 
point  of  view  will  these  facts  constitute  a  defence  in  the  present 
case.  If  these  notes  had  been  given  on  a  contract  to  do  a  thing  for- 
bidden by  law,  undoubtedly  they  would  be  void ;  and  the  court  would 
give  no  remedy  to  the  offending  party,  though  both  were  in  pari  de- 
licto.  But  Toby  or  his  agent,  McKinney,  had  no  connection  with 
the  person  who  introduced  the  negroes  contrary  to  law.  Neither  of 
the  parties  in  this  case  had  any  thing  to  do  with  the  original  con- 
tract, nor  was  their  contract  made  in  defiance  of  law.  The  buying 
and  selling  of  negroes,  in  a  State  where  slavery  is  tolerated,  and 
where  color  is  primd  facie  evidence  that  such  is  the  statm  of  the 
person,  cannot  be  said  to  be  an  illegal  contract,  and  void  on  that 
account.  The  crime  committed  by  those  who  introduced  the  negroes 
into  the  country,  does  not  attach  to  all  those  who  may  afterwards 
purchase  them.  It  is  true  that  the  negroes  may  possibly,  by  the  laws 
of  Texas,  be  entitled  to  their  freedom  on  that  account.  K  the  de- ' 
fendant  had  shown  that  the  negroes  had  sued  out  their  freedom  in 
the  courts  of  Texas,  it  would  have  been  a  good  defence.  In  every 
sale  of  personal  property  there  is  an  implied  warranty  of  title,  for  a 
breach  of  which  a  vendee  may  sue  his  vendor  and  recover  the  price 
paid ;  and  on  a  suit  for  such  price,  may  plead  want  of  consideration 

or  eviction  by  a  better  title.     But  that  is  neither  alleged  nor 
[  •  621  ]  proved  in  the  present  case.    On  the  contrary,  the  *  defendant 

held  and  enjoyed  the  negroes,  and  sold  them  and  received 
their  value ;  and  the  negroes  are  held  as  slaves  to  this  day,  if  alive, 
for  any  thing  that  appears  on  the  record.  As  respects  the  defendant, 
therefore,  he  has  received  the  full  consideration  for  his  notes,  the  title 
to  his  property  has  never  been  questioned,  nor  has  he  been  evicted 
from  the  possession,  or  threatened  with  eviction.  Consequently,  he 
has  no  right  to  set  up  a  defence  under  the  implied  warranty  of  title 
or  for  want  of  consideration. 

K  the  defendant  should  be  sued  for  his  tailor's  bill,  and  come  into 
court  with  the  clothes  made  for  him  on  his  back,  and  plead  that 
he  was  not  bound  to  pay  for  them,  because  the  importer  had 
smuggled  the  cloth,  he  would  present  a  case  of   equal  merits,  and 
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parallel  with  the  present;  but  would  not  be  likely  to  have  the 
verdict  of  the  jury  or  judgment  of  the  court  in  his  favor. 

The  defendant  has  bought  these  negroes  in  the  condition  of 
slaves  de  facto^  with  the  primd  fade  evidence  of  their  si(du&  im- 
printed on  their  forehead ;  he  has  held  them  as  slaves,  he  has  sold 
them  as  such,  and  he  has  no  right  to  call  upon  the  court  in  a  collat- 
eral action,  to  which  neither  the  slaves  nor  their  present  owners  are 
parties,  to  pronounce  on  the  question  of  their  right  to  freedom, 
especially  in  support  of  a  defence  which  has  so  little  to  recom- 
mend it 

Having  thus  examined  the  merits  of  this  case,  and  shown  that  the 
court  ought  to  have  instructed  the  jury  to  find  for  the  plaintiff  on 
the  admitted  facts  of  it,  we  think  it  wholly  unnecessary  to  examine 
further  the  multitude  of  demurrers  or  exceptions  spread  over  the 
record,  as  no  decision  of  the  court  below  upon  them  could  have 
wronged  the  defendant  or  afiected  the  merits  of  the  case. 

The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

Supplementari/  Order.  Mr.  Bibb,  of  counsel  for  the  defendant  in 
error,  having  stated  to  the  court  that  it  appeared  on  the  face  of  the 
record  of  this  case,  that  Thomas  Toby  was  dead,  that  the 
citation  was  served  on  *  Jonas  Butier,  his  administrator,  and  [  *  522  ] 
that  the  plaintiff  in  error  had  accepted  such  service  of  the 
citation,  moved  the  court  that  the  titling  of  the  case  in  this  court 
be,  David  Randon,  Plaintiff  in  Error,  v.  Jonas  Butier,  Administrator 
of  Thomas  Toby,  deceased,  and  that  the  judgment  of  this  court  be 
entered  in  behalf  of  said  Jonas  Butier.  Whereupon  it  is  now  here 
ordered  by  the  court,  that  the  said  motion  be,  and  the  same  is  hereby 
granted,  and  that  the  clerk  make  the  entries  accordingly. 

18  H.  60;  20  H.  523;  23  H.  484;  1  B.  809. 

Arthur  Spear,  Claimant  of  the  Schooner  Lucy  Ann  and  Cargo, 
Appellant,  v.  Henry  Place,  Libellant,  for  himself  and  others. 

II  H.  522. 

In  a  salvage  case,  the  appellant  most  show  that  his   individaal  interest  inToWed  in  the 

decree,  amounted  to  $2,000. 

The  case  is  stated  in  the  opinion  of  the  court 
Walker^  for  the  appellants. 
Coxe^  contra. 
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[  •  525  ]       •  Woodbury,  J.,  delivered  the  opinion  of  the  court 

A  libel  was  filed  in  the  district  court  of  Texas,  December 
23,  1848,  by  Place,  as  master  of  the  steamship  Globe,  and  four 
others,  as  owners.  It  was  in  rem  against  the  schooner  Lucy  Ann, 
her  tackle  and  cargo,  on  a  claim  for  salvage. 

The  material  averments  were,  that  the  schooner,  on  the  18th  of 
that  month,  in  a  fog,  got  ashore  on  the  north  breakers  of  the  bar 
at  the  entrance  of  the  port  of  Galveston ;  that  the  libellant,  seeing 
her  danger  and  signals  of  distress,  assisted  in  getting  her  off,  and 
saving  the  vessel  and  cargo;  and  the  libel  then  prayed  that  all 
persons  interested  therein  be  notified  to  appear  and  show  cause 
why  the  libellants  should  not  have  a  decree  for  such  money  or 
such  proportion  of  the  property  saved  as  is  a  just  compensation 
for  their  salvage  services. 

On  the  same  day  a  writ  of  seizure  issued  against  the  vessel  and 

cargo,  wherever  found,  and  the  officer  the  same  day  returned, 

[  *  526  ]  *  that  he  had  seized  the  vessel ;  but  after  taking  the  cargo, 

in  the  hands  of  seven  different  owners  and  consignees,  in 

various  and  independent  proportions,  had  left  it  there,  on  receiving 

their  receipts  therefor. 

On  the  29th  of  December,  at  the  time  notified,  Spear,  the  master 
and  part-owner  of  the  schooner,  appeared  professedly  in  behalf  of 
himself  and  other  owners  of  both  vessel  and  cargo,  and  denied 
most  of  the  allegations  in  the  libel,  and  any  rightful  claim  by  the 
plaintiiis  for  salvage,  and  prayed  for  judgment  and  cost  in  his  own 
behal£ 

It  was  shown  at  the  trial,  by  the  appraisement  and  evidence, 
that  the  schooner  was  worth  $2,600,  and  the  cargo  $21,325.73,  and 
after  a  full  hearing  of  the  witnesses,  the  salvage  decreed  by  the  court 
was  one  fifth  of  the  value,  being  $520  on  the  schooner,  and  $4,265.14 
on  the  cargo. 

From  this  decree.  Spear  entered  an  appeal;  and  the  first  question 
presented  is  whether  this  court  has  jurisdiction  to  sustain  it. 

In  order  to  sustain  it,  the  decree  must  be  of  the  value  of  $2,000, 
against  his  own  interests,  or  those  of  some  persons  he  can  properly 
represent  here. 

But  his  own  private  interests  extend  only  to  about  one  fourth  of 
the  vessel,  charged  with  a  salvage  of  less  than  $200;  and  if  he 
may  be  considered  as  properly  acting  for  the  other  and  absent  part- 
owners,  the  decree  against  the  whole  vessel  is  but  $520,  or  $1,480 
less  than  is  necessary  to  confer  on  us  jurisdiction  in  this  class  of 
cases. 

It  is  the  amount  of  salvage,  if  any,  which  is  in  controversy,  and 
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which  tests  the  jurisdiction,  and  not  the  value  of  the  vessel  or  cargo. 
Wilson  V,  Daniel,  3  Dallas,  401. 

The  next  inquiry  is,  whether  the  salvage  on  the  vessel  can  be  made 
sufficient  to  give  jurisdiction,  by  adding  any  interest  of  the  master  in 
the  cargo  affected  by  the  decree. 

But  he  does  not  claim,  nor  appear  to  have  owned,  any  part  of  the 
cargo. 

Nor  could  he  properly,  as  mere  master  of  the  vessel,  represent  o.. 
act  for  any  part  of  the  cargo  after  it  was  delivered  to  the  consignees, 
they  residing  near,  as  was  the  case  in  this  instance,  at  the  time  of 
his  appearance  as  well  as  at  the  time  of  his  appeal. 

Had  the  salvage  against  the  cargo  been  claimed  at  a  distance  from 
the  owners  or  consignees,  and  while  it  was  in  his  custody  or  control, 
he  might  ex  officio  possess  some  power,  and  be  liable  to  some  duty, 
in  watching  over  it,  in  their  absence.  The  Schooner  Adeline,  9 
Cranch,  286.  But  when,  as  here,  his  possession  and  control  had  en- 
tirely ceased,  and  the  consignees  lived  in  the  same  city  where  the 
court  was  held,  and  were  in  full  charge  of  the  cargo,  no  official 
connection  continued,  and  no  other  is  set  up  or  pretended  to  be 
proved. 

*  In  strict   law,  then,  it   does   not  seem  -  competent  for  [  *  527  ] 
him  to  prosecute  any  appeal  in  their  behalf,  separately  or 
in  conjunction  with  his  own  interests,  without  showing  some  special 
authority  from  them  for  that  purpose.   Several  precedents  fully  sustain 
this  view. 

Thus,  in  the  case  of  the  Schooner  Sally  and  Cargo,  1  GkdUs. 
402,  it  is  laid  down,  that,  ''in  all  cases  where  it  is  practicable, 
it  is  the  duty  of  the  owners  to  claim  in  person,  or  at  least  to 
annex  their  own  affidavit  to  the  special  facts  stated  in  support  of 
the  claim." 

Especially  is  such  the  case  where  the  owners  or  consignees  are 
within  the  jurisdiction  of  the  court;  as  it  .is  so  easy  to  do  it,  if 
desiring  any  interference ;  and  as,  by  the  master  appearing  and 
appealing  without  their  authority,  they  might  be  involved  in  litiga- 
tion and  costs  against  their  wishes.  The  Ship  St  Lawrence  and 
Cargo,  1  Galiis.  469 ;  Dunlap's  Adm.  Pr.  161. 

But  supposing  it  were  too  late,  after  allowing  his  appearance  be- 
low in  their  behalf,  to  object  to  his  further  prosecution  of  the  claim 
by  an  appeal,  still,  the  insufficiency  of  the  amount  of  any  one  decree, 
or  of  any  one  class  of  interests  in  any  one  person  or  firm,  to  justify 
our  jurisdiction,  is  not  removed. 

In  case  of  an  individual  claiming  for  others  in  admiralty,  the 
rights  of  each  person  or  firm  represented  are  supposed  to  be  con- 
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tamed  or  covered  in  separate  decrees,  or  separate  portions  of  one 
decree,  as  each  owns  separately,  and,  if  not  thus  considered,  one  may 
have  to  pay,  or  be  made  to  suffer,  for  another.  Oliver  et  oL  v.  Alex- 
ander et  al,  6  Pet  143 ;  Stratton  v.  Jarvis  et  aL  8  Pet.  11. 

Here  the  decree  relating  to  the  schooner  was  against  persons  not 
appearing  to  be  owners  of  any  part  of  the  cargo,  and,  as  before 
shown,  was  entirely  inadequate  in  amount  to  give  us  jurisdiction. 

The  consignees  of  the  cargo  were  likewise  seven  persons  or  firms, 
in  distinct  or  separate  lots  of  goods,  valued  from  about  $100  in  some 
to  the  highest,  in  one  case  of  $5,678. 

There  does  not  appear  to  have  been  any  joint  interest  among 
them ;  and  though  the  decree  below  is  inartificial,  yet  each  should 
pay,  and  be  ordered  to  pay  the  salvage  on  his  own  goods,  and  no 
others,  as  much  as  if  each  had  in  person  put  in  a  separate  daim. 
6  Pet  150 ;  8  Pet  11. 

"  In  such  a  case,"  says  Justice  Story, ''  though  the  original  libel  is 
against'  the  whole  property  jointly,  yet  it  is  severed  by  the  several 
claims ;  and  no  appeal  lies  by  either  party,  unless  in  regard  to  a 
claim  exceeding  a  sum  of  $2,000  in  value.  This  has  been  the 
Long  and  settled  practice  in  the  admiralty  courts  of  this  country." 

6  Pet  160. 
[  *  528  ]  •  The  salvage  on  the  largest  claim  would  be  only  $1,136.80, 
and  would  have  to  be  paid  by  J.  S.  Vedder,  the  consignee, 
in  order  to  prevent  a  sale  of  his  part  of  the  cargo.  From  its  being 
under  $2,000,  as  we  before  said,  he  could  not  appeal,  nor  any  other 
person  for  him,  so  as  to  confer  jurisdiction  on  us. 

It  follows,  then,  that,  as  no  one  person,  either  in  his  own  right  or 
m  the  right  of  some  other  person  or  firm,  and  as  no  one  lot  of  the 
goods,  or  owner  of  the  vessel,  was  subject  by  the  decree  to  pay  as 
much  as  $2,000  in  salvage,  the  appeal  must  be  dismissed  for  want 
of  jurisdiction. 

Were  this  result  more  doubtful,  we  should  feel  averse  to  sustain 
jurisdiction,  unles|  clearly  bound  to,  in  a  class  of  appeals  like  this, 
not  entitled  to  favor,  unless,  in  the  language  of  Chief  Justice  Marshall 
in  The  Sibyl,  4  Wheat  98,  "  it  manifestly  appeared  that  some  im- 
portant error  had  been  committed." 

12  H.  847;  17  H.  8;  6  Wal.  208. 
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The  State  of  Pennsylvania,  Complainant,  v.  The  Wheeling  and 
Belmont  Bridge  Company,  Wm.  Ottisan,  and  G^eorge  Craft. 
— Bill  in  Cha/neery. 

Ordered,  that  the  time  for  taking  testimony  in  the  above  cause 
by  the  commissioner  appointed  by  the  order  entered  29th  May,  1850, 
and  for  making  the  report  to  this  court  therein  provided  for,  be  ex- 
tended till  the  further  order  of  the  court :  and,  that  the  authority  to 
take  testimony  in  said  cause  since  the  first  day  of  the  present  term 
be,  and  the  same  is  hereby,  confirmed. 

And  now  comes  the  complainant  by  her  counsel,  and  moves  the 
court  to  assign  a  day  during  the  present  term  of  this  court  for  a  final 
hearing  upon  the  bill,  answers,  exhibits,  testimony,  and  commis- 
sioner's report  in  this  case. 

C.  Darragh,  Attorney- OeTieral  of  Pernisylvanvu 

•  Messrs.   Stanton  and    Walkery  in  support  of,  and  by  [  •  629  ] 
Messrs.  Stuart  and  Johnson^  in  opposition  to  a  motion  to 
assign  a  time  for  the  argument  of  this  cause. 

The  report  of  the  commissioner  appointed  at  the  last  term  having 
been  returned  on  Thursday,  the  13th  instant,  it  is  thereupon  ordered 
by  the  court,  that  the  case  be  continued  to  the  next  term,  with  leave 
to  each  party  to  file  exceptions  to  the  commissioner's  report  on  or 
before  the  first  Monday  of  July, —  the  exceptions  to  stand  for  argu- 
ment on  the  second  Monday  in  December  next.  If  no  exceptions 
shall  be  filed  by  either  party,  then  the  case  to  stand  for  final  hearing 
on  the  day  last  mentioned. 


George   M.   Gill,   Trustee,  &c.,  of  Lyde    Goodwin,  v,  Robert 
Oliver's  Executors,  and  Glenn  and  PerrAe,  Trustees. 

11  H.  529. 

A  qaestion  whether  the  rights  of  the  insolvent,  under  a  contract,  passed  to  his  assigiiot^, 
under  the  insolvent  laws  of  the  State,  cannot  be  reviewed  by  this  court,  under  the  25th 
section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  85,)  though  the  grounds  of  the 
question  were  that  the  contract  was  invalid  as  made  in  violation  of  the  neutrality  laws 
of  the  United  States,  and  the  rights  of  the  insolvent  had  been  provided  for  by  a  treaty 
between  the  United  States  and  Mexico. 

» 

Error  to  the  court  of  appeals  for  the  Western  Shore  of  Maryland. 
The  case  went  off  on  an  objection  to  the  jurisdiction  of  this  court 
The  plaintiff  in  error  was  appointed  the  assignee,  in  insolvency, 
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under  the  laws  of  Maryland,  of  Lyde  Goodwin,  in  1817.  Prior  to 
this  time,  Goodwin  and  others  had  made  a  contract  with  General 
Mina  to  supply  him  with  arms,  &c.,  to  make  an  attempt  to  revolution- 
ize Mexico.  The  attempt  failed,  and  Mina  was  taken  and  shot  by 
the  Spanish  authorities.  In  1825,  after  Mexico  had  achieved  its  in- 
dependence, the  justice  of  the  claim  by  Goodwin  and  others  was 
acknowledged,  but  no  payment  was  made.  In  1839,  under  the  con- 
vention between  the  United  States  and  Mexico,^  the  board  of  com- 
missioners awarded  to  Glenn  and  Perrine,  who  claimed  to  be  the 
assignees  in  trust  of  the  interests  of  Goodwin  and  others,  a  large 
sum  of  money,  which  they  deposited  in  a  bank  and  held  for  whom  it 
might  concern.  In  a  suit  in  chancery,  the  conflicting  titles  of  Gill, 
as  Goodwin's  insolvent  assignee  and  Oliver,  who  claimed  under  an 
assignment  from  Goodwin  made  subsequently  to  his  insolvency, 
came  in  question.  The  highest  court  of  the  State  decided  that  the 
contract  between  Goodwin  and  his  associates  and  Mina,  being  in 
violation  of  the  neutrality  laws  of  the  United  States,  was  not  a 
subject  of  property,  and  could  not  pass  by  force  of  the  insolvent 
laws  of  Maryland  to  Gill,  his  assignee.  From  this  decision,  and 
the  decree  thereon,  Gill  sued  and  prosecuted  this  writ  of  error. 

Nelson  and  Duhmy^  for  the  plaintiff. 

Johnson  and  Campbell^  contra, 

[  *  545  ]       *  Grier,  J.,  delivered  the  opinion  of  the  court 

If  this  court  can  take  jurisdiction  of  this  case  under  the 
25th  section  of  the  judiciary  act,  it  must  be  under  either  the  first  or 
third  clause,  as  the  second  is  admitted  to  be  wholly  inapplicable  to  it 

1.  The  first  is,  "  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity." 

2.  The  third  ia^  "  where  is  drawn  in  question  the  construction  of 
any  clause  of  the  constitution,  or  of  a  treaty  or  statute  of,  or  com- 
mission held  under  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege,  or  exemption  specially  set  up  or  claimed  by 
either  party  under  such  clause,"  &c. 

1.  We  have  sought  in  vain  through  the  record  of  this  case  to  find 
any  question  raised  directly  by  the  pleadings,  or  "  by  clear  and  neces- 
sary intendment  therefrom,"  touching  the  validity  of  any  treaty, 
statute,  or  authority  exercised  under  the  United  States, 

Both  parties  claim  certain  moneys  in  court  as  assignees  of  Lyde 

^8  Stats,  at  Large,  527. 
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Goodwin,  who  was  a  member  of  the  "  Baltimore  Mexican  Com- 
pany," and  entitled  to  a  certain  proportion  of  the  money  awarded  to 
said  company  as  a  just  claim  on  the  Mexican  government.  The 
validity  of  the  award,  or  the  treaty  under  which  it  was  made,  is  not 
called  in  question  by  either  party,  as  both  claim  under  them.  In 
order  to  ascertain  the  effect  of  certain  ptevious  assignments  made  by 
Lyde  Goodwin,  the  history  of  the  origin  of  his  claim  necessarily 
makes  a  part  of  the  case. 

The  treaty  and  award  are  introduced  as  a  part  of  this  history,  as 
facts  not  disputed  by  either  party.  The  money  being  in  court,  both 
the  treaty  and  the  award  were  functi  officio,  and  no  decision  of  the 
rights  of  the  claimants  inter  se  can,  in  the  nature  of  the  case,  involve 
the  validity  of  either. 

The  decision  of  the  court  of  appeals,  that  the  original  contract 
with  Mina  in  1816,  did  not  create  such  a  debt  as  would 
•  pass  by  the  insolvent,  laws  of  Maryland,  neither  directiy  [  *  546  J 
nor  by  implication,  questions  the  validity  of  any  treaty, 
statute,  or  authority  under  the  United  States. 

That  the  Baltimore  Mexican  Company  set  on  foot  and  prepared 
the  means  of  a  military  expedition  against  the  territories  and  domin- 
ions of  the  king  of  Spain,  a  foreign  prince  with  whom  the  United 
States  were  at  peace,  is  a  fact  in  the  history  of  the  case  not*disputed, 
and  which,  if  wrongly  found  by  the  court,  would  not  give  us  jurisdic* 
tion  of  the  case.  That  such  conduct  of  the  company,  in  making  their 
contract  with  General  Mina,  was  a  high  misdemeanor,  punishable 
with  fine  and  imprisonment  by  the  5th  section  of  the  act  of  the  5th 
of  June,  1794,  c  60,^  cannot  be  disputed  by  any  one  who  will  read  the 
statute ;  and  the  conclusion  drawn  therefrom  by  the  court  below, 
that  the  contract  of  the  company  with  Mina  in  1816,  being  founded 
on  an  illegal  transaction,  was  void  by  the  law  of  Maryland,  where  it 
was  made,  and  passed  no  equity,  right,  or  title  whatsoever  to  an 
insolvent  assignee  in  1817,  involved  no  question  of  "  the  validity  of 
any  treaty  or  statute  of,  .or  an  authority  exercised  under  the  United 
States." 

The  validity  or  binding  effect  of  the  original  contract  with  Mina, 
is  neither  directiy  nor  indirectiy  affirmed,  either  in  the  convention 
with  Mexico  or  in  the  award  of  the  commissioners  under  it 

The  fact  that  the  "  Baltimore  Mexican  Company"  exposed  not 
only  their  property  to  capture  by  the  Spanish  vessels  of  war,  but 
their  own  persons  to  fine  and  imprisonment  by  the  authorities  of  the 
United  States,  only  enhanced  the  justice  and  equity  of  their  claims 
against  the  new  government  of  Mexico. 

1 1  Stats,  at  Large,  384. 
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The  original  contract  with  Greneral  Mina  was  a  Maryland  con« 
tract,  and  its  validity  and  construction  are  questions  of  Maryland 
law,  which  this  court  is  not  authorized  to  decide  in  the  present 
action. 

2,  We  are  equally  at  a  loss  to  discover  in  this  record  where  or 
how  "  the  construction  of  any  clause  of  the  constitution,  or  of  a 
treaty  or  statute  of,  or  commission  held  under  the  United  States,"  is 
drawn  in  question  in  this  case. 

ka  we  have  already  said,  both  parties  claim  money  in  court ;  and, 
in  order  to  test  the  value  of  their  respective  assignments  from  Lyde 
Goodwin,  introduce  the  history  of  the  claim  from  its  origin. 

The  treaty  and  award  are  facts  in  that  history.  They  were  before 
the  court  but  as  facts,  and  not  for  construction.  If  A  hold  land 
under  a  patent  from  the  United  States  or  a  Spanish  grant  ratified  by 
treaty,  and  his  heirs,  devisees,  or  assignees  dispute  as  to  which  has 
the  best  title  under  him ;  this  does  not  make  a  case  for  the 
[  *  647  ]  •jurisdiction  of  this  court  under  the  25th  section  of  the 
judiciary  act  If  neither  the  validity  nor  construction  of 
the  patent  or  title  under  the  treaty  is  contested,  if  both  parties  claim 
under  it,  and  the  contest  arises  from  some  question  without  or  dehors 
the  patent  or  the  treaty,  it .  is  plainly  no  case  for  our  interference 
under  this  section. 

That  the  title  originated  in  such  a  patent  or  treaty  is  a  fact  in  the 
history  of  the  case  incidental  to  it,  but  the  essential  controversy 
between  the  parties  is  without  and  beyond  it  So  in  this  case,  both 
claim  the  money  in  court  It  is  a  fact  that  the  money  has  been  paid 
by  the  republic  of  Mexico,  on  a  claim  which  hsis  been  pronounced 
just  and  equitable  by  commissioners  under  the  convention  of  1839. 
It  is  a  fact,  also,  that  the  origin  of  this  claim  was  for  arms  and 
ammunition  furnished  for  an  expedition  under  General  Mina,  for  the 
purpose  of  insurrection  against  the  Spanish  government  It  is  a  fact, 
that  the  Baltimore  Mexican  Company,  or  the  individuals  composing 
it,  exposed  themselves  to  punishment  under  .the  neutrality  act  It  is 
a  fact,  also,  that  afterwards,  when  Mexico  had  succeeded  in  estab- 
lishing her  independence ;  when  her  rebellion  had  become  a  success- 
ful revolution ;  that  she  very  justly  and  honorably  made  herself 
debtor  to  those  who  perilled  their  property  and  persons  in  her  service 
at  the  commencement  of  her  struggle.  It  is  a  fact  that,  though  this 
claim  was  acknowledged  as  a  just  debt  by  Mexico  as  early  as  1825, 
payment  was  never  obtained  till  after  the  award  of  the  commissioners 
under  the  convention  with  Mexico  in  1839,  <<  for  the  adjustment  of 
claims  of  citizens  of  the  United  States  on  the  Mexican  republic"  It 
b  a  fact,  that  this  claim  thus  recognized  by  the  Mexican  congress 
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was  pronounced  a  jast  debt  in  favor  of  citizens  of  the  United  States 
against  the  republic  of  Mexico. 

But  whether  this  debt  of  the  Mexican  government,  first  acknowl* 
edged  and  made  tangible  as  such  in  1825,  did  previously  exist  as  an 
equity,  a  right,  or  a  chose  in  action  capable  of  passing  by  assignment 
under  the  insolvent  laws  of  Maryland  in  1817,  is  a  question  not 
settled  in  the  treaty  or  award,  nor  involving  any  question  as  to  the 
construction  of  either,  but  arising  wholly  from  without,  and  entirely 
independent  of  either  the  one  or  the  other.  The  treaty  was,  that  ^^  all 
claims  of  citizens  of  the  United  States  found  to  be  just  and  equitable 
should  be  paid."  The  award  was,  that  this  claim  of  the  ^  Baltimore 
Mexican  Company,"  which  had  been  acknowledged  in  1825,  as  a 
valid  claim  by  Mexico,  was  a  just  debt,  not  a  false  or  feigned  one, 
and  ought  to  be  paid.  The  money  is  awarded  to  be  paid  to  Gleim 
and  Perrine  "  in  trust  for  whom  it  may  concern."  The  award  does 
not  undertake  to  settle  the  equities  or  rights  of  the  different 
*  persons  claiming  to  be  legal  or  equitable  assignees  or  [  *  548  ] 
transferees  of  the  interests  of  the  several  members  of  the 
company.  That  is  left  to  the  tribunals  of  the  State  where  the  mem- 
bers of  the  company  resided  and  the  assignments  were  made.  In 
deciding  this  question,  the  courts  of  Maryland  have  put  no  construc- 
tion on  the  treaty  or  award,  asserted  by  one  party  to  be  the  true  one 
and  denied  by  the  other.  It  was  before  them  as  a  fact  only,  and  not 
for  the  purpose  of  construction.  Whether  this  money  paid  into 
court,  under  the  award  and  first  acknowledged  by  Mexico  as  a  debt 
in  1825,  existed  as  a  debt  transferable  by  the  Maryland  insolvent 
laws  in  1817,  or  whether  it,  for  the  first  time,  assumed  the  nature  of  a 
chose  in  action  transferable  by  assignment  affcer  1825,  when  acknowl- 
edged of  record  by  Mexico,  and  passed  by  the  assignment  of  Lyde 
Goodwin  to  Robert  Oliver,  was  a  question  wholly  dehors  the  treaty 
and  award,  and  involving  the  construction  of  the  laws  of  Maryland 
only,  and  not  of  any  treaty  or  statute  or  commission  under  the 
United  States. 

It  is  a  conclusive  test  of  the  question  of  jurisdiction  of  this  court 
in  the  present  case,  that  if  we  assume  jurisdiction,  and  proceed  to 
consider  the  merits  of  the  case,  we  find  it  to  involve  no  question  either 
of  validity  or  construction  of  treaties  or  statutes  of  the  United  States. 

But  the  only  questions  in  the  case  will  be  found  to  be,  what  was 
the  effect  of  the  appointment  of  George  M.  Gill  in  1837,  as  permanent 
trustee,  under  the  insolvent  laws  of  Maryland  of  1805  ?  Was  the 
void  and  illegal  contract  with  Mina,  made  in  1816,  such  a  chose  in 
action  as  would  pass  by  such  insolvent  law  in  1817  ?  Or  did  it  first 
become  an  assignable  claim  after  it  was  acknowledged  by  Mexico  in 
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1825,  and,  as  a  new  acquisition  of  Lyde  Goodwin  after  his  iiiaol- 
vency,  pass  by  his  assignment  to  Oliver,  A  resolution  of  these  ques- 
tions, by  or  through  any  thing  to  be  found  on  the  face  of  the  treaty 
or  award,  or  any  necessary  intendment  or  even  possible  inference 
therefrom,  is  palpably  impossible. 

The  whole  case  evidently  turns  on  the  construction  of  the  laws  of 
Maryland,  and  on  facts  connected  with  the  previous  history  of  the 
claim,  which  are  not  disputed,  and  which  are  incidental  to  the  treaty 
and  award,  but  which  raise  no  question  either  as  to  their  validiiy  a 
construction. 

This  case  is  therefore,  dismissed,  for  want  of  jurisdiction. 

Taney,  C.  J.,  M'Lean,  J.,  Wayne,  J.,  and  Woodbury,  J.,  dis 
Bunted. 

Taney,  C.  J.,  stated  that,  in  his  opinion,  this  court  had 
[  *  549  ]  *  jurisdiction   of  the   question  upon  which   the  case  was 
decided  in  the  court  of  appeals  of  Maryland,  and  that  their 
decision  was  erroneous,  and  ought  to  be  reversed. 

M'Lean,  J.,  concurred  in  opinion  with  the  chief  justice. 

Woodbury,  J.  I  object  to  the  form  of  the  judgment  to  be  entered 
in  this  case,  rather  than  to  the  results  of  it  to  the  parties.  By  dis- 
missing the  writ  of  error  for  want  of  jurisdiction,  as  is  done  here,  the 
judgment  in  the  state  court  is  left  in  full  force ;  whereas,  in  my  view, 
this  court  has  jurisdiction,  and  should  affirm  the  judgment  in  the  state 
court,  thus  leaving  it,  as  the  other  course  does,  in  full  force,  but  on 
different  grounds.  The  consequence  to  the  parties,  by  pursuing  either 
course,  differs  so  little,  that  it  does  not  seem  necessary  to  go  into  any 
elaborate  exposition  of  the  reasons  for  this  dissent,  and  I  shall  there- 
fore content  myself  with  stating  only  the  general  grounds  for  it. 

All  that  seems  indispensable  to  give  jurisdiction  to  us  in  this  class 
of  cases  is,  that  the  plaintiff  in  eiror  should  have  set  up,  in  support 
of  his  claim  in  the  state  court,  some  right  or  title  under  a  treaty  or 
doings  by  authority  from  congress,  and  that  it  should  be  overruled  by 
the  state  court.  See  the  twenty-fifth  section  of  the  act  of  1789, 1 
Stats,  at  Large,  85,  and  various  decisions  under  it,  including  Owings 
v.  Northwood's  Lessee,  5  Cranch,  348,  and  Smith  v.  Maryland,  6 
•Cranch,  304;  2  How.  372.  Here  the  appellant  set  up  in  his  bill  a 
claim  to  money  under  a  treaty  with  Mexico,  and  an  award  under  it 
by  commissioners  appointed  by  an  act  of  congress,^  and  the  state 

^  5  State,  at  Large,  383. 
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coi^rt,  in  his  opinion,  overruled  his  claim.  This,  in  my  view,  gives 
jurisdiction  to  us,  whether  the  state  court  decided  right  or  wrong.  See 
Armstrong  v.  Athens  County,  16  Pet.  285  ;  Miller  v.  Nichols,  4 
Wheat  311.  The  very  object  of  the  writ  of  error  is  to  ascertain 
whether  they  did  decide  right  or  wrong,  and  the  jurisdiction  to 
make  this  revision  of  their  opinion  arises  not  from  its  errol*,  but  its 
subject-matter;  the  latter  being  a  claim  set  up  under  some  United 
States  authority.     Neilson  v.  Lagow,  7  How.  776. 

The  next  and  only  remaining  inquiry  for  me,  supposing  that  we 
have  jurisdiction,  is,  whether  the  state  court  formed  a  right  conclusion 
in  overruling  the  claim  set  up  by  the  appellant  I  think  they  did.  So 
far  as  it  rested  on  authority  under  the  United  States,  it  is  by  no 
means  clear  that  they  overruled  it  improperly.  The  claim,  so  far  as 
regards  the  enforcement  of  the  treaty  with  Mexico,  does  not 
seem  to  have  been  overruled  •in  terms  by  the  state  court.  [  *  650  ] 
That  court  did  not  decide  that  the  treaty  was  corrupt  or  ille- 
gal, or  in  any  way  a  nullity,  when  they  held  that  the  original  contract 
violated  the  laws  of  neutrality.  So  far,  too,  as  regards  the  award 
made  by  the  commissioners,  that  the  Baltimore  Mexican  Company 
and  their  legal  representatives  had  a  just  claim  under  the  treaty  for 
the  amount  awarded,  it  was  not  overruled  at  all. 

It  is  not  manifest,  then,  that  any  thing  really  in  the  treaty  or  in  the 
award,  set  up  by  Gill,  the  plaintiff,  was  actually  decided  against,  but 
only  something  he  claimed  to  be  there ;  that  when  the  appellants 
claimed  that  he,  rather  than  others,  was  legally  entitled  to  one  ninth 
of  the  sum  awarded  to  the  Baltimore  Mexican  Company,  the  state 
court  seems  to  have  overruled  that  But  in  doing  this,  they  must 
still  have  held  the  treaty  itself  to  be  valid,  and  the  award  of  the  com- 
missiopers  under.it  to  be  valid,  or  they  could  not  have  decreed  this 
share  of  the  fund  to  Oliver's  executors,  as  they  appear  to  have  done 
expressly  by  the  record. 

All  must  concede,  that  the  state  court  speaks  in  its  language  against 
the  Mina  << contract"  alone  as  illegal,  and  in  terms  do  not  impugn 
either  the  treaty  or  the  award ;  and  it  is  merely  a  matter  of  inference 
or  argument  that  either  of  these  was  assailed,  or  any  right  properly 
claimed  under  them  overruled.  But  it  is  true  the  court  held  that 
Oliver's  executors,  rather  than  the  appellant,  were  entitled  to  the  fund 
furnished  by  Mexico,  and  long  subsequent  to  Mina's  contract ;  but 
in  coming  to  that  conclusion,  they  seem  to  have  been  governed  by 
their  views  as  to  their  own  laws  and  the  principles  of  general  juris- 
prudence. The  treaty  or  award  contained  nothing  as  to  the  point 
whether  Gill  or  Oliver's  executors  had  the  better  right  to  this  share, 
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but  only  that  the  Mexican  Company  and  their  legal  represeDtatiyea 
ehould  receive  the  fand.     This  last  the  court  did  not  question. 

But  who  was  the  legal  representative  of  Lyde  Goodwin's  share  ? 
Who,  by  insolvencies,  sales,  or  otherwise,  had  become  entitled  to  it? 

That  was  the  question  before  the  court,  and  the  one  they  settled ; 
and  in  deciding  that,  they  overruled  the  claim  of  Gill  to  be  so,  by 
virtue  of  any  authority  in  the  treaty  or  award ;  and  in  saying  that  the 
fund  should  go  to  Oliver's  executors,  as  best  entitled,  rather  than  Gill, 
they  did  it  under  their  own  state  laws. 

It  is  a  general  rule  for  the  state  tribunals,  and  not  the  commis- 
sioners, to  settle  any  conflict  between  different  claimants ;  and  the 
usage,  when  disputes  exist,  is  not  for  commissioners  to  go 
[  *  551  ]  fuither  than  act  on  the  validity  of  the  claim,  and  *  decside, 
besides,  the  superior  rights  of  one  of  the  claimants.  Prevail 
V.  Bache  et  oL  14  Pet.  95 ;  Comegys  v*  Vasse,l  Pet.  212;  Sheppard  v. 
Taylor  et  al.  6  Pet  710. 

It  is  true  that  the  opinion  given  in  the  state  court  in  support  of  lis 
judgment  is  not  enthrely  free  from  some  grounds  for  misconception, 
yet  the  judgment  itself  appears  right,  and,  if  erroneous,  resting  as  it 
does  wholly  on  the  state  laws,  it  is  not  competent  for  us,  under  this 
writ  of  error,  to  reverse  it.  We  can  reverse  it  only  when  wrong,  and 
wrong,  too,  for  deciding  improperly  against  some  claim  under  a  Uni- 
ted States  law  or  treaty. 

This,  I  think,  it  has  not  done.  In  short,  the  whole  real  truth  ap- 
pears to  be,  that  the  state  court  considered  the  Mina  contract  in  1817 
as  a  violation  of  the  neutrality  act  of  1794 ;  and  therefore,  when 
Lyde  Goodwin  failed  in  the  same  year,  and  went  into  insolvency, 
that  his  share  in  the  contract,  being  illegal  and  void,  could  not  then 
pass  to  his  creditors,  or  his  trustee  in  their  behalf.  But  wt^en  the 
Mexican  government,  about  1825,  adopted  the  contract,  and  acknowl- 
edged its  liability  to  pay  those  entitled,  the  court  seems  to  have 
thought  that  their  obligation  was  virtually  a  new  one.  It  occurred 
after  the  insolvency,  and  hence  seems  supposed  not  to  have  passed  to 
the  creditors,  any  more  than  did  new  property  subsequently  acquired. 
See  insolvent  act  of  1805,  c.  110,  §  2.  Consequently,  the  commis- 
sioners held  that  the  creditors  and  their  trustee  were  not  entitled  to 
its  benefits.  Goodwin  could  and  did  legally  assign  to  Oliver  his  new 
rights  and  new  guarantees,  for  his  share  from  Mexico.  These  last» 
though  growing  out  of  the  original  Mina  purchase,  were  not  a  viola- 
tion of  the  act  of  1794, — were  honorable,  though  not  compellable, 
and  were  not  deemed  illegal  either  by  Mexico  or  the  government  of 
the  United  States,  or  the  commissioners,  or  the  state  court 

Again,  under  the  state  laws  doubts  seem  to  arise,  (in  deciding  on 
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wliich  was  the  proper  claimant,)  whether  the  original  trustee  was  not 
duly  appointed  in  1817,  and  could  not  legally  assign  this  claim,  if  it 
passed  to  him  then  or  afterwards,  as  he  attempted  to  pads  it  to  Oli- 
ver, rather  than  considering  it  as  belonging  to,  or  vesting  in,  Gill,  the 
appellant,  who  was  not  appointed  trustee  till  1825,  and  then  in  a 
manner  somewhat  questionable.  4  GiU  &  Johns.  392.  That,  how- 
ever, was  likewise  a  point  arising  exclusively  under  the  state  laws, 
and  which  we  are  not  authorized  to  decide  in  this  writ  of  error. 

It  is  for  reasons  like  these,  that,  in  my  opinion,  the  judgment  in  the 
state  court,  so  far  bb  it  related  to  any  claim  set  up  and  supposed  to 
be  overruled  under  any  authority  derived  from  the  United 
States,  is  within  our  jurisdiction ;  but  that  the  state  court  *  did  [  *  552  ] 
not  improperly  overrule  any  such  claim  so  set  up,  and  hence 
that  the  judgment  in  the  state  court  ought  to  be  affirmed. 

12  H.  Ill ;  17  H.  282,  289;  20  H.  686;  24  H.  817 ;  6  Wal.  258. 


The  United  States,  Appellants,  v,  David  M.  Hughes,  Robert 
Sewall,  and  Franklin  Hudson,  a  Minor,  by  his  Tutor,  Holmes 
Hutchinson. 

11  H.  552. 

Thoujjh  a  proceeding  is  in  the  form  of  an  information  by  the  district  attorney  in  behalf  of 
the  Unit^  States,  if  it  show  rights,  and  claim  a  remedy  for  the  United  States,  though  it 
should  have  been  simply  a  bill  in  equity  in  the  name  of  the  United  States,  it  will  not  be 
dismissed  on  demurrer  for  this  defect  of  form. 

If  the  United  States  is  defrauded  out  of  a  patent,  it  can,  like  any  other  proprietor,  maintain 
a  bill  in  equity  to  set  it  aside. 

The  case  is  stated  in  the  opinion  of  the  court. 
Orittenden^  (attorney-general,)  for  the  United  States, 
Henderson^  contra, 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  •  567  ] 

The  attorney  of  the  United  States  for  the  district  of 
Louisiana  on  behalf  of  the  United  States  filed  an  information  in  the 
nature  of  a  bill  in  chancery,  against  David  M.  Hughes,  having  for  its 
object  the  repeal  and  surrender  of  a  patent  for  176 ,%  acres  of  land, 
made  to  Hughes  by  the  President  of  the  United  States,  April  16, 
1841.  The  bill  proceeds  on  the  ground  that  said  patent  was  fraud- 
ulently obtained,  being  in  violation  of  the  rights  of  Sewall  and  Hud- 
son, deriving  title  from  John  Gtoodbee,  who  entered  the  land  as  his 
preemption  claim  under  the  act  of  April  12, 1814,'  paid  the  purchase- 

1  8  Stats,  at  Large,  121. 
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money,  and  got  a  certificate  of  purchase,  in  1822,  for  160  acres ;  but 
when  the  public  surveys  were  executed,  the  legal  subdivision  was 
found  to  contain  15  ^^  acres  more,  to  which  Goodbee's  right  of  pre- 
emption also  extended. 

The  validity  of  Goodbee's  entries  depends  on  the  regulations  of 
the  land-office,  made  in  pursuance  of  statutes  ^  enacted  by  congress ; 
and  which  statutes  and  regulations  are  accurately  set  forth  by  the* 
attorney-general  in  his  argument  in  this  cause,  and  need  not  be 
further  stated  here. 

It  appears  that  in  1836,  Hughes  entered  the  same  land,  with  full 
knowledge  that  those  holding  possession  under  Groodbee's  title  were 
owners  and  cultivating  a  sugar  plantation  on  it.  The  existence  of 
Goodbee's  preemption  right  and  better  title  was  overlooked  at  the 
land-office  in  Louisiana,  where  the  entry  of  Hughes  was  made  ;  and 
again  at  the  general  land-office  until  after  his  patent  had  issued. 

As  the  bill  was  demurred  to,  no  dispute  can  be  raised  on  the  ques- 
tion of  fraud,  nor  can  any  doubt  exist  that  this  second  purchase  was 
fraudulently  obtained,  Sewall  and  Hudson  being  notoriously  in  pos- 
session of  the  land  as  owners  when  Hughes  made  his  entry  at  the 
land-office. 

1.  The  first  and  main  objection  made  for  defendant,  Hughes,  is, 
that  this  proceeding  is  improper,  and  will  not  lie. 
[  •  668  ]  •  It  is  to  be  regretted  that  this  was  not  a  simple  bill  in 
equity,  brought  by  the  United  States  against  the  defendant, 
Hughes,  praying  that  the  patent  might  be  annulled  and  surrendered 
by  a  decree  in  chancery,  without  any  attempt  of  assimilating  the  pro- 
ceeding to  an  information  brought  by  the  attorney-general  on  behalf 
of  the  crown,  in  England,  to  repeal  a  patent.  In  this  country,  the 
lands  of  the  United  States,  lying  within  the  States,  are  held  and 
subject  to  be  sold,  (under  the  authority  of  congress,)  as  lands  may  be 
held  and  sold  by  individual  owners,  or  by  ordinary  corporations ;  and 
similar  remedies  may  be  employed  by  the  United  States  as  owners, 
that  are  applicable  in  cases  of  others.  This,  we  think,  is  manifest 
It  was  so  held  in  the  case  of  United  States  v.  King  et  al.  3  How.  773. 

In  substance,  this  is  a  bill  in  equity  for  and  on  behalf  of  the  United 
States,  because  of  an  injury  done  to  the  United  States  by  Hughes, 
the  defendant,  and  we  will  not  dismiss  it  for  want  of  form. 

By  the  constitution,  congress  is  vested  with  power  to  dispose  of  the 
public  lands,  and  to  make  aU  needful  rules  and  regulations  respecting 
them.  Under  existing  regulations,  Goodbee  had  a  right  to  enter  the 
land  in  dispute  in  exclusion  of  others,  and  did  so ;  and  the  United 
States,  as  owner,  having  been  paid  for  the  land,  was  bound  to  make 

1  5th  Feb.  1818,  2  Stats,  at  Large,  797 ;  12th  April,  1814,  3  lb.  121. 
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the  purchaser  a  title,  in  the  same  manner  that  an  individual  would 
have  been  bound  under  similar  circumstances. 

As  the  patent  to  Hughes  is  a  conveyance  of  the  fee,  the  United 
States  stand  devested  of  the  legal  title,  and  therefore  cannot  fulfil 
their  engagement  with  Goodbee  and  his  alienees,  to  whom  they 
stand  bound  for  a  legal  title,  until  the  grant  to  Hughes  is  annulled. 
•  It  is  manifest  that  if  the  agents  of  an  individual  had  been  thus 
imposed  on,  the  conveyance  could  be  set  aside  because  of  mistake  on 
part  of  such  agents,  and  fraud  on  part  of  the  second  purchaser,  in 
order  that  the  first  contract  could  be  complied  with.  Nor  can  it  be 
conceived  why  the  government  should  stand  on  a  different  footing 
from  any  other  proprietor. 

Hughes  has  no  right  to  complain,  for  so  soon  as  it  was  discovered 
that  he  had  defrauded  the  government,  and  those  claiming  under  it, 
his  purchase-money  was  tendered,  and  a  surrender  of  the  patent  de- 
manded ;  but  he  refused  to  receive  the  money,  or  surrender  his  legal 
advantage. 

2.  The  demurrer  having  been  sustained,  and  the  bill  dismissed  by 
the  circuit  court,  it  is  insisted  here  that  no  appeal  would  lie,  because 
the  matter  in  dispute  does  not  appear  to  have  amounted  to  $2,000. 
All  the  assignments  from  Goodbee  down  to  the  present 
owners  (SewaU  and  Hudson)  are  exhibited  *with  the  bill,  [  *  569  ] 
as  a  part  thereof;  the  first  of  which  is  a  notarial  convey- 
ance from  Goodbee  to  Bush,  dated  in  1822.  It  states  that  the  con- 
sideration of  $2,000  had  been  paid  for  the  land  ;  and,  there  being  a 
sugar  plantation  on  it,  we  assume  its  value  to  be  quite  equal  now. 
As  we  are  bound  by  complainant's  allegation  of  value,  no  contro- 
versy can  be  raised  on  the  fact  If,  however,  any  objection  existed, 
value  could  be  proved  here  in  like  manner  as  is  usuaUy  done  in  cases 
of  ejectment,  where  there  is  no  allegation  what  the  property  in  dis- 
pute is  worth. 

We  are  of  opinion  that  the  patent  to  Hughes  should  be  vacated 
and  annulled ;  and  accordingly  order  that  the  decree  of  the  circuit 
court  of  the  district  of  Louisiana  be  reversed ;  and  it  is  adjudged  and 
decreed,  that  the  patent  made  to  David  Michael  Hughes  by  the 
President  of  the  United  States,  on  the  16th  day  of  April,  a.  d.  1841; 
for  175  j^^  acres  of  land,  being  for  section  54  in  township  10  of  range 
12  east,  in  the  district  of  lands  subject  to  sale  at  New  Orleans, 
Louisiana,  be,  and  the  same  is  hereby  vacated,  and  declared  nuU  and 
void.  And  it  is  also  ordered  and  decreed,  that  said  David  Michael 
Hughes  do,  within  one  calendar  month  from  the  time  of  filing  and 
entering  the  mandate  of  this  court  in  the  circuit  court  for  the  district 
of  Louisiana,  surrender  said  patent  to  the  derk  of  the  aforesaid  cir- 
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cuit  court,  who  will  certify  on  its  face  that  said  patent  is  annulled  by 
this  decree ;  which  certificate  he  will  sign  and  further  authenticate 
under  the  seal  of  his  court,  and  then  forward  said  patent  to  the  com- 
missioner of  th^  general  land-office  at  Washington  city. 

And  it  is  further  adjudged  and  decreed,  that  said  David  Michael 
Hughes  be,  and  he  is  hereby  forever  enjoined  from  prosecuting  any 
suit  in  law  or  equity  on  said  patent,  as  evidence  of  title. 

20  H.  285;  4  Wal.  282. 


The  United  States,  Appellants,  t;.  Thomas  Power's  Hbibs. 

1 1  H.  570. 

The  military  commander,  under  whoso  orders  West  Florida  was  conqaered  by  Spain  from 
Great  Britain  in  1780-1,  had  not  power,  in  that  capacity,  to  make  grants  of  lands  in  that 
province. 

Under  the  act  of  May  26, 1824,  (4  Stats,  at  Lai^,  52,)  the  district  court  had  not  power  to 
adjudge  upon  naked  evidence  of  possession,  unaccompanied  by  any  paper  title. 

Ndther  the  act  of  April  25,  1812,  \  4,  (2  Stats,  at  Large,  715,)  nor  any  subsequent  act, 
oarred  a  French,  Spanish,  or  British  claim  to  lands,  which  had  not  been  surveyed  and  sold 
by  the  United  States,  by  reason  of  the  failure  to  record  the  title  papers  evidencing  the 
same. 

The  history  of  the  Spanish  power  in  Florida  stated. 

Appeal  from  the  district  court  t>f  the  United  States  for  the  south- 
ern district  of  Mississippi.  The  material  facte  and  the  matters  in 
controversy  appear  in  the  opinion  of  the  court. 

Orittenden^  (attorney-general,)  for  the  United  States. 
Henderson^  contra. 

[  •  576  ]      •  Catron,  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  petition  sets  forth  that,  before  the  year 
1760,  Deer  Island  was  occupied,  with  the  verbal  consent  of  the  pro- 
vincial authorities,  by  Pierre  Laclede  and  Pierre  Songy,  who,  on  the 
11th  of  September,  1760,  sold  their  right  of  property  thereof,  and  the 
improvements  thereon,  to  Andre  Jung ;  and  that  he  made  a  similar 
sale  to  Ignace  Brontin ;  that  said  Brontin  sold  the  same  to  Francisco 
Caminada,  who  for  a  great  length  of  time  thereafter  occupied  said 
island;  and  that  in  1806,  Prosper  Prieur,  acting  as  the  testamentary 
executor  of  Caminada,  sold  to  Thomas  Power,  ancestor  of  com- 
plainants, two  islands,  known  as  Deer  and  Ship  islands,  for  which 
two  islands  Francisco  Caminada  received  a  complete  grant,  August  1, 
1781,  from  Bernardo  de  Galvez,  then  Spanish  governor  of  the  prov- 
ince of  Louisiana. 

The  answer  denies  all  these  facts,  and  requires  proof. 
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This  claim  was  presented  to  the  district  court  for  the  first  time, 
never  having  been  laid  before  a  board  of  commissioners,  or  any  step 
taken  in  regard  to  it,  previously  to  its  exhibition  with  the  petition, 
June  16,  1846. 

In  the  district  court  it  was  held  that  the  grant  for  both  islands  was 
valid,  and  a  decree  was  rendered  against  the  United  States. 

•  No  evidence  was  introduced  to  prove  that  such  grant  [  *  577  ] 
had  been  made,  other  than  a  Spanish  copy  certified  by  a 
notary,  from  the  Spanish  records  in  his  office.  The  notarial  record 
purports  to  have  been  made  November  8, 1781.  This  copy  recites 
that  it  was  founded  on  a  petition  of  Caminada,  asking  for  the  grant 
in  consideration  of  acts  performed  by  'him ;  and  was  made  out 
agreeably  to  an  order  of  survey  and  proces  verbal^  with  the  assent 
and  assistance  of  the  neighbors ;  which  survey  and  proces  verbal  the 
governor  approves,  and  on  these  proceeds  to  grant. 

Assuming  that  the  Spanish  regulations  had  been  adopted  in  Florida, 
then  the  rule  governing  surveyors,  existing  in  1781,  is  found  in  the 
twelfth  regulation  of  O'Reilly  of  1770.  It  requires  the  acts  to  be 
done  which  are  recited  in  the  grant,  and  directs  that  three  copies 
shall  be  made  of  the  plot  and  proces  verbal  by  the  surveyor  of  the 
province,  one  of  which  shall  be  deposited  in  the  office  of  the  scrive- 
ner of  the  government,  and  Cabildo ;  another  shall  be  delivered  to 
the  governor,  and  a  third  to  the  proprietor,  <<  to  be  annexed  to  the 
titles  of  the  grant" 

Nothing  of  the  kind  here  appears.  The  only  evidence  is,  that  the 
grant  was  recorded  on  the  notary's  books,  whether  in  the  proper 
office,  to  which  a  copy  of  the  plan  of  survey  and  proces  verbal 
should  have  been  returned,  according  to  O'Reilly's  regulation,  does 
not  appear,  although  we  suppose  it  was  the  proper  office,  where  one 
copy  should  have  been  deposited  by  the  surveyor ;  yet  no  authority 
existed  for  recording  the  grant  there,  so  far  as  we  are  informed ;  and 
if  there  had,  no  complete  title  was  recorded,  as  such  title  had  to  be 
accompanied  by  the  plot  and  proces  verbal^  describing  the  land 
granted.  On  this  unsupported  and  mutilated  copy  alone  the  decree 
of  the  district  court  is  founded. 

Our  next  inquiry  is,  whether  Galvez,  who  purports  to  have  made 
the  grant,  had  power  to  do  so  on  the  1st  of  August,  1781. 

1.  By  the  laws  of  nations,  in  aU  cases  of  conquest,  among  civilized 
countries,  having  established  laws  of  property,  the  rule  is,  that  laws, 
usages,  and  municipal  regulations  in  force  at  the  time  of  the  con- 
quest remain  in  force  until  changed  by  the  new  sovereign.  And  this 
raises  the  question  of  fact,  whether  the  king  of  Spain  bad  changed 
the  laws  of  England  existing  in  the  province,  by  virtue  of  which  the 
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public  domain  could  be  granted  to  private  owners,  as  early  as  Au- 
gust 1,  1781,  and  in  their  stead  adopted  the  laws  of  Spain  prevail- 
ing in  Louisiana ;  as,  if  the  Spanish  king  had  not  done  so,  his 
officers  had  no  power  to  grant.  Having  nothing  to  govern  us  in 
ascertaining  this  fact  but  the  history  of  Florida  and  of  its  conquest 
by  Spain,  it  becomes  necessary  to  examine  that  history,  in 
[  •  578  ]  so  •  far  as  the  same  may  be  judicially  noticed,  and  has  any 
bearing  on  the  claim  before  us. 

It  was  first  discovered,  inhabited,  and  governed  by  France  as  part 
of  Louisiana,  and  by  that  power  ceded  to  Great  Britain.  By  the 
treaty  of  peace  of  1763,  the  boundary  between  France  and  Great 
Britain  was  declared  to  be  through  the  Iberville,  Lakes  Maurepas 
and  Pontchartrain,  to  the  sea;  and  the  French  king  ceded  the  river 
and  port  of  Mobile,  and  every  thing  he  possessed  on  the  left  side  of 
the  River  Mississippi,  with  the  exception  of  the  town  of  New 
Orleans  and  the  island  on  which  it  is  situated.  Deer  and  Ship 
islands  were  therefore  included  in  this  cession  to  Great  Britain. 

The  king  of  Spain,  by  another  article  of  the  same  treaty,  ceded  to 
Great  Britain,  Florida,  with  the  fort  of  St  Augustine  and  the  bay 
of  Pensacola,  as  well  as  all  that  Spain  possessed  on  the  continent 
of  North  America  to  the  east  or  southeast  of  the  River  Mississippi 

In  1763,  the  king  of  Great  Britain,  by  proclamation,  created  the 
governments  of  East  and  West  Florida.  The  government  of  West 
Florida  was  bounded  to  the  southward  by  the  Gulf  of  Mexico, 
including  all  islands  within  six  leagues  of  the  coast,  from  Appalachi- 
cola  to  Lake  Pontchartrain ;  to  the  westward  by  the  Mississippi, 
Lakes  Pontchartrain  and  Maurepas ;  to  the  north  by  the  thirty-first 
degree  of  north  latitude;  and  to  the  east  by  the  River  Appalacbicola. 
In  1764,  the  northern  line  of  Florida  was  extended  by  Great  Britain 
from  the  Appalacbicola,  at  the  thirty-first  degree,  to  the  mouth  of  the 
Yazoo,  on  the  Mississippi  River. 

Unzaga,  having  been  appointed  captain-general  of  the  Caraccas, 
was,  by  a  royal  schedule  of  the  10th  of  July,  1776,  directed  to  sur- 
render provisionally  the  government  and  intendancy  of  Louisiana  to 
Bernardo  de  Galvez,  colonel  of  the  regiment  of  Louisiana. 

Spain  having  declared  war  against  Great  Britain  on  the  8th  of 
May,  1779,  on  the  8th  of  July  following,  a  royal  schedule  was  issued, 
authorizing  the  Spanish  subjects  in  the  Indies  to  take  part  in  the  war. 

With  the  official  account  of  the  rupture,  Galvez,  who  had  hitherto 
from  July  1, 1777,  exercised  the  functions  of  governor  pro  tempore^ 
received  the  king's  commission  of  governor  and  intendant.  The 
commission  is  dated  8th  May,  1779,  the  day  of  the  declaratioa  of 
war,  and  is  confined  to  the  province  of  Louisiana. 
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Galvez,  on  receipt  of  this  commission,  determined  to  attack  the 
British  possessions  in  his  neighborhood,  and  accordingly  did 
so.     On  the  2l8t  of  September,  1779,  Baton  Rouge,  •  Nat-  [  •  579  ] 
chez,  and  other  posts  in  the  same  part  of  the  country,  ca- 
pitulated to  him. 

His  success  was  rewarded  by  a  commission  of  brigadier-general, 
1780. 

Early  in  January,  1780,  he  proceeded  to  attack  Fort  Charlotte,  on 
the  Mobile  River,  which  capitulated,  14th  March,  1780.  Shortly 
afterwards  he  proceeded  to  attack  Pensacola,  but  his  transports  hav- 
ing been  dispersed,  and  some  of  them  lost  by  a  storm,  he  went  back 
to  Havana,  whence  he  had  set  out. 

In  1781,  he  was  promoted  to  the  rank  of  mariscal  de  campo. 

On  the  28th  of  February,  1781,  he  left  Havana,  again  to  attack 
Pensacola,  and  on  the  9th  of  March,  landed  his  troops,  and  on  the 
9th  of  May,  the  British  forces  capitulated.  By  express  terms  of  the 
capitulation,  the  whole' province  of  West  Florida  was  surrendered  to 
Spain ;  Don  Arthur  O'Neil,  an  Irish  officer  in  the  service  of  Spain, 
was  left  in  command  at  Pensacola. 

The  alleged  grant  by  Gralvez  to  Caminada,  bears  a  subsequent  date, 
namely,  New  Orleans,  1st  August,  1781 ;  less  than  three  months 
after  the  capitulation  of  Pensacola.  • 

In  the  caption  of  the  grant,  Galvez  is  styled  Colonel  of  the  Royal 
Army,  Governor  and  Intendant  of  the  Province  of  Louisiana. 

Mazange,  who  certifies  the  copy  as  registered  in  his  office,  was 
appointed  clerk  of  the  Cabildo,  1st  January,  1779,  and  held  the  office 
until  January,  1783. 

The  preliminary  articles  of  peace  between  Spain  and  Great 
Britain  were  signed  at  Paris,  20th  January,  1783.  By  the  third 
article  it  is  stipulated  that  '<  his  Britannic  majesty  will  cede  to  his 
Catholic  majesty,  East  Florida,  and  his  said  Catholic  majesty  will 
retain  West  Florida." 

At  the  date  of  the  grant,  Spain  held  in  military  occupation  the 
country  to  the  east  of  the  island  of  Orleans,  under  the  capitulation 
of  Pensacola,  liable  to  be  devested  by  reconquest  or  surrender  by  a 
treaty  of  peace. 

Nothing  is  found  in  these  historical  details  indicating  that  the 
Spanish  laws  had  been  introduced  into  Florida,  and  superseded  those 
of  England,  and  that  civil  power  had  been  vested  in  Galvez  to  grant 
lands.  As  this  could  only  be  done  directly  by  the  king,  all  presump- 
tions are  opposed  to  such  supposition.  The  grant  purports  to  have 
been  made  within  eighty  days  after  the  capitulation  of  Pensacola;  a 
time,  at  that  day,  hardly  sufficient  to  have  heard  from  Spain,  after 
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the  account  of  the  capitulation  reached  there,  had  there  been  no  hos- 
tile  British  fleet  intervening  to  intercept  intercourse.     But  what 

would  seem  to  be  conclusive  of  the  fact  is,  that  Gralvez  did 
[  •  580  ]  not  assume  to  grant  •  by  any  new  authority,  but  did  so 

under  his  commission  as  governor  of  Liouisiana ;  and  aa 
this  bore  date  before  the  conquest,  and  did  not  extend  to  Florida,  no 
such  power  could  be  exercised  by  force  of  that  commission.  And 
not  having  power  to  grant  merely  as  a  military  officer  in  command, 
the  grants,  could  not  be  made  by  him,  and  is  void.  Nor  can  we 
suppose  that  Gralvez  made  any  grant  of  the  date  of  August  1, 1781, 
as  such  assumption  would  be  a  reproach  on  his  high  standing  and 
intelligence. 

2.  The  grant  having  no  force,  the  next  question  is,  whether  com- 
plainants have  shown  any  equity  entitling  them  to  a  decree.  As  to 
Deer  Island,  it  is  alleged  that  those  under  whom  Caminada  claimed, 
had  possession  by  verbal  permission  from  government  for  many  years 
under  France  and  Great  Britain.  But  no  proof  of  the  fact  was 
made ;  and  if  there  had  been  such  proof,  it  would  be  of  no  value, 
as  the  district  court  did  not  possess  power  to  act  on  evidence  of  naked 
possession  unaccompanied  by  written  evidence  conferring,  or  profess- 
ing to  confer,  a  title  of  some  description. 

As  respects  Ship  Island,  it  is  not  pretended  that  any  equitable 
claim  to  it  existed  antecedent  to  the  date  of  the  grant. 

3.  If  we  had  found  this  to  be  a  legal  and  perfect  title,  then  the 
rule  laid  down  in  the  case  of  Beynes,  at  the  last  term,  would  apply, 
and  compel  us  to  dismiss  the  petition  for  want  of  jurisdiction,  be- 
cause the  act  of  1824,  did  not  confer  power  on  the  district  courts  to 
decide  on  perfect  grants ;  but  as  a  mutilated  title-paper  is  here  set  up, 
unaccompanied  by  a  plan  of  survey  and  proces  verbal  which  the 
grant  refers  to  as  a  part  thereof,  and  as  an  equity  standing  in  ad- 
vance of  the  grant  is  relied  on  by  the  petition  to  one  of  the  islands, 
it  is  our  duty  to  act  on  the  mutilated  title,  and  on  the  assumed 
equity,  and  ascertain  whether  the  claim,  as  set  forth  by  complainants, 
can  be  sustained. 

We  cannot  declare  in  advance  that  there  is  no  equity  in  the  pre- 
tensions set  up  by  complainants,  as  the  act  of  1824  imposes  on  us 
the  duty  ^to  hear  and  determine  all  questions  arising  in  the  cause 
relative  to  the  title  of  the  claimants ; "  that  is  to  say,  in  all  cases 
where  the  title  was  not  perfect  according  to  the  laws  of  Spain, 
when  our  government  acquired  Louisiana,  and  by  a  final  decree  to 
settle  and  determine  the  question  of  validity  of  title.  And  this 
must  be  done,  regardless  of  the  fact  whether  the  equity  set  up  be 
weak  or  strong  in  our  judgment. 
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In  the  case  of  Reynes  there  was  a  perfect  and  formal  Spanish 
grant  set  forth  by  complainant,  and  admitted  to  exist  as  set  forth  by 
the  United  States ;  and  the  only  qaestion  was,  whether  ju- 
risdiction in  the  Spanish  government  was  wanting  over  *  the  [  *  581  ] 
country  where  the  land  lies  at  the  time  the  grant  bears  date. 
No  question  arose  on  the  face  of  that  title,  bat  on  the  extraneous 
fact,  that  the  land  lay  beyond  the  Spanish  jurisdiction.  The  cases 
are  widely  different. 

4.  It  was  earnestly  insisted  in  argument,  that  this  claim  is  barred, 
because  it  had  not  been  recorded  as  prescribed  by  congress.  And  as 
this  question  is  prominently  presented  in  the  record,  and  has  been 
fully  examined,  it  is  deemed  proper  to  decide  it. 

By  the  first  section  of  the  act  of  the  26th  of  March,  1804,^  1  Land 
Laws,  112,  "  all  that  portion  of  country  ceded  by  France  to  the 
United  States  under  the  name  of  Louisiana  which  lies  south  of  the 
Mississippi  Territory,  and  of  an  east  and  west  line  to  commence  on 
the  Mississippi  River  at  the  thirty-third  degree  of  north  latitude,  and 
to  extend  west  to  the  western  boundary  of  the  said  cession,  shall 
constitute  a  territory  of  the  United  States  under  the  name  of  the 
Territory  of  Orleans." 

The  limits  to  the  east  from  the  Mi.ssissippi  River  extended  to  the 
Perdido,  that  river  having  been  claimed  by  the  United  States  as  the 
boundary  of  Louisiana  on  the  east  from  the  execution  of  the  treaty 
of  cession. 

By  the  act  of  the  2d  of  March,  1805,2  j  Land  Laws,  122,  «  An  act 
for  ascertaining  and  adjusting  the  titles  and  claims  to  land  within 
the  territory  of  Orleans  and  district  of  Louisiana,"  the  territory  of 
Orleans  was  to  be  laid  off  into  two  districts,  in  such  manner  as  the 
President  should  direct,  in  each  of  which  he  should  appoint  a  regis- 
ter, who,  together  with  two  other  persons  to  be  by  him  also  appointed, 
should  be  commissioners  for  the  purpose  of  ascertaining  the  rights 
of  persons  claiming  under  any  French  or  Spanish  grant,  or  under  the 
first  two  sections  of  the  act.  The  first  section  applies  to  claims  under 
any  duly  registered  warrant  or  order  of  survey  obtained  from  the 
French  or  Spanish  government  The  second  applied  to  persons  who, 
with  permission  of  the  proper  Spanish  officer,  and  in  conformity  with 
the  laws,  usages,  and  customs  of  the  Spanish  government,  had  made 
an  actual  settlement  on  a  tract  of  land  not  claimed  by  virtue  of  the 
preceding  section. 

The  act  further  provides,  that  every  person  claiming  lands  by  vir- 
tue of  any  legal  French  or  Spanish  grant  made  and  completed 
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before  the  1st  of  October,  1800,  may,  and  every  person  claiming 
lands  by  virtue  of  the  first  two  sections  of  the  act,  or  by  virtue  of 
any  grant  or  incomplete  title  bearing  date  subsequent  to  the  1st  of 
October,  1800,  shall,  before  the  1st  of  March,  1806,  deliver  a  notice 
to  the  register  stating  his  claims,  together  with  a  plat,  and  deliver  to 
the  register  for  the  purpose  of  being  recorded,  every  grant, 
[  •  582  ]  order  of  survey,  deed,  conveyance,  *  or  other  written  evi- 
dence of  his  claim.  Provided  that,  where  lands  are  claimed 
by  virtue  of  a  complete  French  or  Spanish  grant,  it  shall  not  be 
necessary  to  have  any  other  evidence  recorded  except  the  original 
grant  or  patent,  and  the  warrant,  or  order  of  survey,  and  the  plat, 
but  the  other  evidence  should  be  deposited  with  the  register ;  ^<  and 
if  such  person  shall  neglect  to  deliver  such  notice  in  writing  of  his 
claim,  together  with  a  plat  as  aforesaid,  or  cause  to  be  recorded  such 
written  evidence  of  the  same,  all  his  right,  so  far  as  the  same  is 
derived  from  the  first  two  sections  of  this  act,  shall  become  void,  and 
thereafter  forever  be  barred ;  nor  shall  any  incomplete  grant,  warrant, 
or  order  of  survey,  deed  of  conveyance,  or  other  written  evidence 
which  shall  not  be  recorded  as  above  directed,  ever  after  be  consid- 
ered or  admitted  as  evidence  in  any  court  of  the  United  States 
against  any  grant  derived  from  the  United  States." 

This  last  provision  does  not  apply  to  complete  titles,  (as  Ca- 
miriada's  assumed  to  be,)  but  to  claims  under  Incomplete  titles,  and 
claims  arising  from  possession  and  cultivation  under  the  first  and 
second  sections  of  the  act. 

It  is  not  very  clear  what  was  comprehended  within  the  limits  fixed 
by  the  President  as  the  eastern  district.  In  a  letter  from  the  secre- 
tary of  the  treasury  to  the  register  at  New  Orleans,  dated  30th  March, 
1805,  2  Land  Laws,  666,  it  is  said,  "  for  the  present  all  that  part  of 
the  territory  which  lies  east  of  the  Mississippi,"  together  with  certain 
parishes  on  the  west  bank,  will  belong  to  the  eastern  division. 

By  the  third  section  of  the  act  of  the  2l8t  of  April,  1806,^  supple- 
mentary to  the  act  of  1805, 1  Land  Laws,  139,  the  time  fixed  for 
delivering  notices  and  evidences  of  claims  is  extended  to  the  1st  of 
January,  1807,  but  the  rights  of  persons  neglecting  shall  be  barred, 
and  the  evidences  of  their  claims  never  afterwards  admitted  as 
evidence,  in  the  same  manner  as  had  been  provided  by  the  fourth 
section  of  the  act  of  1805. 

This  provision,  therefore,  only  applied  to  incomplete  titles  and 
claims  under  possession  and  cultivation,  and  not  to  complete  grants. 

By  the  fifth  section  of  the  act  of  the  3d  of  March,  1807,2  i  ^.and 
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Laws,  153,  "  An  act  respecting  claims  to  land  in  the  Territories  of 
Orleans  and  Louisiana,"  the  time  for  delivering  notices  and  evi- 
dences of  claims  was  farther  extended  till  the  1st  of  July,  1808,  but 
the  rights  of  persons  neglecting,  <^  so  far  ^s  they  are  derived  from,  or 
founded  on  any  act  of  congress,"  shall  ever  after  be  barred  and 
become  void,  and  the  evidence  of  their  claims  never  after- 
wards be  admitted  as  evidence  in  any  court  *  of  law  or  [  *  583  ] 
equity  whatever.  This  provision,  also,  it  will  be  seen,  did 
not  touch  complete  grants. 

By  the  act  of  the  23d  of  April,  1812,^  "An  act  giving  further  time 
for  registering  claims  to  land  in  the  eastern  district  of  Louisiana," 
persons  (actual  settlers  on  the  land  which  they  claimed)  were  allowed 
until  the  1st  of  November,  1813,  to  deliver  notices  and  evidences  of 
their  claims,  with  the  same  provision  as  to  neglect  as  in  the  act  of 
1807. 

Complete  grants  were  therefore  still  untouched. 

It  is  proper  here  to  mention  that,  in  the  summer  of  1810,  a  number 
of  citizens  of  the  United  States,  who  had  removed  to  the  neighbor- 
hood of  Bayou  Sarah,  took  the  fort  of  Baton  Rouge  from  the  Spanish 
authorities,  and,  in  a  convention  which  afterwards  met,  declared  their 
independence  and  framed  a  constitution. 

Upon  receiving  information  that  the  Spanish  troops  had  been 
driven  from  Baton  Rouge,  Mr.  Madison,  then  Presidenti  issued  a 
proclamation,  on  the  16th  of  October,  1810,  setting  forth  that  the 
territory  south  of  the  thirty-first  degree  of  north  latitude  east  of  the 
Mississippi  as  far  as  the  Perdido,  of  which  possession  had  not  yet 
been  delivered  to  the  United  States,  had  ever  been  considered  and 
claimed  by  them  as  part  of  the  country  they  had  acquired  by  the 
treaty  of  1803.^  He  therefore  announced  that  he  had  deemed  it  right 
and  necessary  that  possession  should  be  imfnediately  taken  of  the 
said  territory  in  the  name  and  behalf  of  the  United  States,  and  the 
governor  of  the  territory  of  Orieans  was  directed  to  carry  the  views 
of  the  United  States  into  execution.  Governor  Claiborne  accord- 
ingly did  so,  and,  on  the  7th  of  December,  1810,  hoisted  the  flag  of 
the  United  States  at  St*  Francisville,  without  opposition,  and  an- 
nounced the  event  by  a  proclamation,  and  subsequentiy  established 
in  this  new  part  of  the  territory  of  Orleans  the  parishes  of  Feliciana, 
East  Baton  Rouge,  St  Helena,  St.  Tammany,  Biloxi,  and  Pasca- 
goula. 

No  attempt  was  made  to  occupy  the  town  of  Mobile,  nor  any  part 
of  the  country  around  it,  and  the  Spanish  garrison  of  Fort  Charlotte 

1  2  Stats,  at  Large,  709.  '  8  lb.  200. 
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was  left  undisturbed ;  Governor  Claiborne  having  been  speciaUy  in- 
structed not  to  take  possession  by  force  of  any  post  in  which  the 
Spaniards  had  a  garrison,  however  small  it  might  be. 

By  an  act  of  the  12th  of,  February,  1813,  the  President  was  author- 
ized to  occupy  and  hold  all  that  tract  of  country  called  West  Florida 
not  now  in  possession  of  the  United  States.     3  Stats,  at  Large,  472. 

In  pursuance  of  this  act,  possession  was  taken,  by  order  of  the 
President ;  the  governor  of  Louisiana  having  done  so  by  the  Presi- 
dent's directions. 
[  *  584  ]  *  These  proceedings  having  placed  the  United  States  in 
the  actual  possession  of  West  Florida  as  far  as  Mobile,  con- 
gress, on  the  25th  of  April,  1812,^  passed  '^  An  act  for  ascertaining  the 
titles  and  claims  to  lands  in  that  part  of  Louisiana  which  lies  east 
of  the  Biver  Mississippi  and  island  of  New  Orleans.?'  1  Land  Laws, 
208.  By  the  first  section  of  this  act,  it  is  enacted  that,  for  the  pur- 
pose of  ascertaining  the  titles  and  claims  to  land  in  that  tract  of 
country  which  lies  south  of  the  Mississippi  territory,  east  of  the  River 
Mississippi  and  island  of  New  Orleans,  and  west  of  the  River  Per- 
dido  and  a  line  drawn  with  the  general  course  thereof  to  the  southern 
boundary  of  the  Mississippi  territory,  the  lands  within  the  said  limits 
shall  be  laid  off  into  land  districts  between  which  Pearl  River  shall 
be  the  boundary,  and  for  each  of  which  districts  a  commissioner 
shall  be  appointed. 

By  the  fourth  section,  it  is  enacted  that  every  person  claiming 
lands  in  the  said  tract  of  country,  by  virtue  of  any  grant,  order  of 
survey,  or  other  evidence  of  claim  whatsoever,  derived  firom  the 
French,  British,  or  Spanish  governments,  shall  deliver  to  the  commis- 
sioner a  notice  in  writing,  stating  the  nature  and  extent  of  his  daim, 
together  with  a  plat,  and  shall  deliver  to  the  commissioner,  for  the 
purpose  of  being  recorded,  every  grant,  order  of  survey,  deed,  convey- 
ance, or  other  written  evidence  of  his  claim,  and  the  same  shall  be 
recorded.  ^  Provided  that,  where  lands  are  claimed  by  virtue  of  a 
complete  French,  British,  or  Spanish  grant,  it  shall  not  be  necessary 
for  the  claimant  to  have  any  other  evidence  of  his  claim  entered  at 
large  on  the  record,  except  the  original  grant  or  patent,  together  with 
the  order  of  survey  and^  the  plat;  all  the  other  conveyances  or  deeds 
may  be  abbreviated  in  the  entry,  but  the  chain  of  title  and  the  date 
of  every  transfer  shall  appear  on  the  record.  And  if  such  person 
^  shall  neglect  to  deliver  such  notice  in  writing  of  his  daim,  togeth^ 
with  the  plat,  (in  case  the  lands  daimed  shall  have  been  surveyed,) 
as  aforesaid,  or  cause  to  be  recorded  such  written  evidence  of  the 
same  within  the  time  and  times  as  aforesaid,  his  daim  shall  never 
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after  be  recognized  or  confirmed  by  the  United  States ;  nor  shall  any 
grant,  order  of  survey,  deed,  conveyance,  or  other  written  evidence, 
which  shall  not  be  recorded  as  above  directed,  ever  after  be  con- 
sidered or  admitted  as  evidence  in  any  court  of  the  United  States 
against  any  grant  which  may  hereafter  be  derived  from  the  United 
States." 

The  plain  meaning  of  this  provision  is,  that  no  Spa^sh  claim  not 
recorded  shall  be  evidence  in  cases  where  the  same  land  has  been 
granted  by  the  United  States,  and  a  contest  arises  between  the  two 
grants. 

*  This  act,  it  is  apprehended,  is  the  first  provision  under  [  *  585  ] 
which  the  grant  in  Caminada  could  have  been  brought  for- 
ward ;  as  at  the  time  of  its  passage,  the  United  States  had  come  into 
actual  possession  of  the  country  where  the  islands  are  situated. 

By  the  act  of  18th  April,  1814,^  supplementary  to  the  act  of  1813, 
the  time  for  delivering  notices  and  evidences  of  claim  was  extended 
to  the  1st  of  September,  1814.     1  Land  Xaws,  247. 

The  act  of  3d  March,  1819,^  "An  act  for  adjusting  the  claims  to 
land  and  establishing  land-offices  in  the  districts  east  of  the  island  of 
New  Orleans,"  confirms  claims  reported  under  the  act  of  1812,  and 
confers  on  the  registers  and  receivers  of  Jackson  court  house  and  St. 
Helena  court  house  the  same  powers  as  the  commissioners  east  and 
west  of  Pearl  River  had.  By  the  sixth  section,  it  is  declared  that 
every  person  claiming  land,  whose  claims  had  not  before  been  filed, 
"  shall  be  allowed  until  the  1st  of  July,  1820,  to  deliver  notices  in 
writing,  and  the  evidences  of  their  claims,  to  the  register  of  the  land- 
office  at  Jackson  court  house  and  at  St.  Helena  court  house,  and  the 
notices  and  evidences  so  delivered  within  the  time  limited  by  this  act 
shall  be  recorded  in  the  same  manner  as  if  the  same  had  been  deliv- 
ered before -the  commissioners  closed  their  said  registers." 

By  the  act  of  24th  May,  1828,^  "An  act  supplementary  to  the  sev- 
eral acts  providing  for  the  adjustment  of  land  claims  in  the  State  of 
Mississippi,"  it  is  provided  that  claimants  of  lands  within  that  part 
of  the  limits  of  the  land  district  of  Jackson  court  house  below  the 
thirty-first  degree  of  north  latitude,  whose  claims  had  been  presented 
to  the  commissioners  or  to  the  register  or  receiver  under  the  act  of 
3d  March,  1819,  which  had  not  been  reported  to  congress,  or  had  not 
been  presented  to  the  said  commissioners  or  register  and  receiver, 
were  allowed  to  the  1st  of  January,  1829,  to  present  their  titles  and 
claims  to  the  register  and  receiver  at  Jackson  court  house,  whose 
powers  and  duties  shall  be,  in  relation  to  the  same,  governed  by  the 
provisions  of  the  acts  before  recited,  and  of  the  act  of  8th  May,  1822.^ 
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Although  the  act  of  1812  is  not  directly  cited  in  the  act  of  1828, 
yet  it  was  meant  to  be  included,  as  it  was  under  that  act  that  the 
first  commissioners  were  appointed.  The  register  and  receiver  were 
appointed  under  the  act  of  1819.  Neither  the  act  of  1812,  nor  any 
succeeding  act,  barred  a  claim  to  land  not  surveyed  and  sold  by  the 
United  States;  and  Ship  and  Deer  islands  remaining  unsold,  the 
claim  before  ue  stands  unaffected  by  the  legislation  of  congress.  That 
such  was  the  obvious  understanding  of  congress  when  the  act  of 
1824  was  passed,  under  which  we  are  exercising  jurisdiction, 
[  *  586  ]  appears  by  *  the  eleventh  section  of  that  act  It  protects 
purchasers  under  the  United  States,  but  not  the  government 
itself,  as  to  any  lands  not  surveyed  and  sold. 

But  aside  from  this  consideration,  for  the  reasons  previously  stated, 
we  adjudge  the  claim  to  be  invalid,  and  order  the  petition  to  be  dis- 
missed. 

14  H.  189. 


Isaac  Larman,  Plaintiff  in  Error,  v.  James  Tisdale's  Heirs. 

11  H.  586. 
The  fiftj-fonrth  rnle  does  not  apply  to  cases  docketed  at  an  adjonraed  tenn. 

In  answer  to  a  motion  by  Mr.  Stanton^  Mr.  Chief  Justice  Taney 
said:  The  fifty-fourth  rule  applies  to  cases  docketed  at  the  regular 
term ;  and  not  to  an  adjourned  term.  For,  it  may  happen  that  an 
adjourned  texva   may  be  held  immediately  preceding  the  regular 

session. 
[  *  587  ]       *  This  case  was  not  docketed  until  after  the  close  of  the 
regular  term  of  the  court,  and  is  therefore  not  within  the 

Motion  QvemdedL 


Peter  Hooo  and  Cornelius  H.  Delamater,  Plaintifis  in  Error,  o. 

John  B.  Emerson. 

11  H.  587. 

Hogg  A  al,  V,  Emerson,  6  How.  437,  explained  and  affirmed. 

The  drawings,  as  well  as  the  entire  specification,  may  bo  referred  to  in  explanation  of  what 

is  patented. 
.The  price  paid  for  a  license  to  nse  the  thing  patented,  may  properly  be  considered  by  the 

jury  in  estimating  the  damages  for  an  infringement,  but  does  not  afford  an  absolute  rule 

of  damages. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  New  York.  The  circumstances  under  which  the  case 
came  before  the  court,  appear  in  its  opinion. 
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John  O.  Sargent  and  Johnson^  for  the  plaintiffs. 
QiUet^  coniA. 

% 

•  Woodbury,  J,,  delivered  the  opinion  of  the  court  [  *  603  ] 

This  is  the  same  case  which  has  been  before  ns  on  a  for- 
mer occasion,  as  reported  in  6  How.  437. 

The  decision  there  announced  on  the  points  presented  by 
*that  record  was  accompanied  by  a  ruling  that,  in  writs  of  [  *  604  ] 
error  in  patent  cases,  all  the  questions  of  law  which  arose 
at  the  trial  might  be  brought  up,  and  not,  as  there,  only  such  as  the 
court  below  should  deem  reasonable.  Thereupon,  the  counsel  for 
the  plaintiffs  in  error  moved  for  a  certiorari  to  transfer  here  such 
other  questions  as  had  not  been  before  brought  up  and  decided. 

This  certiorari  and  a  subsequent  one  having  been  allowed,  the 
same  counsel  proceeded  to  argue  the  questions  appearing  on  the 
whole  record,  as  well  those  on  which  an  opinion  had  already  been 
pronounced,  as  the  new  questions  arising  on  the  additional  parts  of 
the  record. 

This  was  objected  to  by  the  defendants  in  error,  but  permitted  by 
the  court,  on  the  ground  that  a  division  among  them  existed  before, 
and  that  two,  if  not  three,  members  of  the  court  were  now  present, 
who  were  not  when  the  former  opinion  was  agreed  to.  On  this  state 
of  things,  having  heard  the  whole  case  fully  reargued,  the  first  inquiry 
is,  if  any  of  the  points  before  settied  appear  to  have  been  ruled  erro- 
neously, either  on  the  record  as  it  then  stood,  or  on  it  including  the 
new  matter  since  brought  up. 

It  is  very  manifest  that  this  matter  does  not  relate  to  any  of  the 
former  points,  and  consequently  does  not  impair,  or  in  any  way  affect 
them,  or  our  decision  before  given  upon  them. 

In  the  next  place,  has  the  new  argument,  or  the  further  considera- 
tion of  the  case,  presented  any  thing  which  justifies  a  change  of 
views  on  what  was  then  settled  ?     We  think  not. 

Without  repeating  the  whole  reasoning  and  precedents  stated  in 
6  Howard,  in  support  of  the  former  views  of  the  court,  we  shall  only 
submit  a  few  further  explanations  concerning  some  of  them. 

On  the  leading  question,  whether  the.  invention  is  sufficiently  de- 
scribed in  the  letters-patent,  it  may  be  sufficient  to  add  that  this 
depends  on  what  must  be  considered  as  a  part  of  those  letters. 

The  letters  in  this  case  were  taken  out  in  1834,  under  the  act  of 
1793,'  and  the  law  did  not  then  require  the  patentee  or  the  commis* 
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sioner  to  make  the  specification  a  part  of  the  letters-patent,  as  it  does 
by  the  act  of  1836J  But  the  inventor  still  had  a  right,  if  he  pleased, 
for  greater  fulness  and  clearness,  not  only  to  file  a  specification  as 
such,  and  as  the  law  directed,  but  to  advise  the  patent-office  also  to 
incorporate  it  into  the  letters  as  a  part  of  them  by  express  terms  of 
reference.  This  it  would  be  peculiarly  proper  for  the  officers  of  the 
government  to  do,  as  the  language  of  the  specification  is  the  language 
of  the  inventor,  and  describes  the  invention  in  his  own  way, 
[  *  605  ]  and,  it  is  to  be  *  presumed,  in  the  best  way ;  whereas  the 
language  of  the  letters  is  that  of  the  commissioner  of  pat- 
ents or  the  FVesident,  who  signs  them,  and,  if  standing  alone,  might, 
by  mistake  or  accident,  not  fully  describe  the  invention.  Here,  then, 
in  order  to  avoid  any  such  untoward  result,  they  did  expressly  incor- 
porate the  whole  specification  into  the  patent  as  ^'  a  part"  of  it,  be- 
sides referring  to  it  for  '^  a  description  "  of  the  improvement. 

This  the  officers  had  a  right  to  do,  as  grantors  in  deeds  have  a 
right  to  refer  to  other  deeds  or  papers,  and  annex  or  incorporate  them 
as  a  part  of  the  instrument  of  conveyance.  See  cases  cited  in  6 
Howard. 

A  similar  course  is  often  pursued  in  policies  of  insurance  by  the 
makers  of  them,  and  in  other  contracts,  as  well  as  in  declarations  on 
accounts  annexed.  That  such  a  course,  too,  is  prudent,  and  to  be  en- 
couraged in  the  case  of  patents,  is  shown  by  congress  in  the  act  of 
1836,  imperatively  requiring  it  to  be  done  thereafter. 

The  specification  being,  therefore,  in  this  ccute,  voluntarily  annexed| 
and  made,  in  express  terms,  a  part  of  the  patent,  though  before  the 
law  required  it  to  be  done,  it  still  became  a  portion  of  the  patent  by 
general  principles,  as  clearly  as  it  does  since  by  the  words  of  the  law. 
It  follows,  also,  that,  being  thus  adopted  and  recognized  as  ^  a  part  ** 
of  the  patent  itself,  if  the  improvement  is  there  described  with  doe 
fulness  and  certainty,  it  is  so  described  in  the  patent  itsel£ 

But  it  is  manifest  that  it  is  thus  described  there.  In  the  very  first 
lines  it  is  set  out,  not  only  as." an  improvement  in  the  steam-engine,'' 
but  "  in  the  mode  of  propelling  therewith  either  vessels  on  the  water 
or  carriages  on  the  land."  These  together  constitute  a  full  and  satis- 
factory description  of  the  whole.  It  is  an  ^^improvement  in  the 
steam-engine,"  not  in  generating  steam,  but  in  applying  it;  and,  after 
describing  minutely  the  application  of  it  for  propelling  caniages  on 
land,  it  proceeds  to  point  out,  "  when  used  for  steamboats,"  bow  it  is 
to  be  connected  with  "  an  improved  spiral  paddle-wheel." 

After  all  this,  no  one,  it  is  believed,  could  justiy  contend  that  the 
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patent  itself  was  defective,  or  likely  to  mislead  in  describing  the 
improvement  which  the  patentee  claims  to  have  invented. 

Referring  to  the  former  opinion  in  this  case  for  other  reasons  and 
decisions  in  support  of  this  view,  we  proceed  to  the  next  objection. 
It  is,  that  the  improvement  thus  described  is  for  more  than  one  inven- 
tion, and  that  one  set  of  letters-patent  for  more  than  one  invention  is 
not  tolerated  by  law. 

But  grant  that  such  is  the  result  when  two  or  more  inventions  are 
entirely  separate  and  independent, — though  this  is  doubtful 
•  on  principle,  —  yet  it  is  well  settled  in  the  cases  formerly  [  *  606  ] 
cited,  that  a  patent  for  more  than  one  invention  is  not  void, 
if  they  are  connected  in  their  design  and  operation.  This  last  is 
clearly  the  case  here.  They  all  here  relate  to  the  propelling  of  car- 
riages and  vessels  by  steam,  and  only  differ,  as  they  must  on  water, 
from  what  they  are  on  land ;  a  paddle-wheel  being  necessary  on  the 
former,  and  not  on  the  latter,  and  one  being  used  on  the  former  which 
is  likewise  claimed  to  be  an  improved  one.  All  are  a  part  of  one 
combination  when  used  on  the  water,  and  differing  only  as  the  parts 
must  when  used  to  propel  in  a  different  element 

In  Wyeth  et  oL  v.  Stone  et  al,  1  Story,  288,  in  order  to  render  differ- 
ent letters-patent  necessary,  it  is  said,  the  inventions  must  be  ^'wholly 
independent  of  each  other,  and  distinct  inventions  for  unconnected 
objects ; "  as  one  to  spin  cotton  and  '*  another  to  make  paper." 

Again,  if  one  set  of  letters-patent  is  permissible  for  one  combina- 
tion consisting  of  many  parts,  as  is  the  daily  practice,  surely  one  will 
amply  suffice  for  two  or  three  portions  of  that  combination. 

The  next  point  before  decided  was,  that  the  description  was  suffi- 
cientiy  dear  and  certain.  Under  the  instructions  of  the  court,  the 
jury  found  that  it  was  clear  enough  to  be  understood  by  ordinary 
mechanics,  and  that  machines  and  wheels  could  readily  be  made 
from  it,  considering  the  specification  as  a  whole,  and  adverting  to  the 
drawings  on  file.  This  is  all  which  the  law  requires  in  respect  to 
clearness,  and  it  does  not  appear  necessary  to  add  any  thing  to  what 
is  cited  and  stated  in  the  former  opinion  in  support  of  the  instruc- 
tions given  below  on  this  point. 

The  court  did  right,  too,  in  holding  to  the  propriety  of  looking  to 
the  whole  specification,  and  also  to  the  drawings,  for  explanation  of 
any  thing  obscure.  The  drawings,  then,  being  proper  to  be  referred 
to  in  illustration  of  the  specification,  they  could  be  restored  when 
burnt,  and  if  appearing  in  some  respects  erroneous,  they  could  be 
corrected.  That  this  last  was  done,  and  done  well,  was  distinctiy 
shown  by  Doctor  Jones,  a  skilful  draftsman  and  expert  It  would 
be  unreasoni^ble  to  prevent  or  refuse  the  correction  of  such  errors,  so 
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as  not  to  mislead  nor  cause  contradictions ;  because,  after  all,  it  ia 
the  specification  which  governs,  and  the  drawings  merely  illostrate. 
It  is  true  that  it  would  not  be  proper  to  leave  the  drawings  so  long, 
not  restored  nor  corrected,  as  to  evince  neglect  or  a  design  to  mislead 
the  public ;  and  the  jury  were  allowed  to  decide  what  was  a  reason- 
able time  for  this  purpose,  under  the  circumstances  of  the 
[  *  6()7  ]  ca^e,  and  the  duties  *  imposed  by  law  on  the  patentee.  This 
being  a  point  in  part  of  law  and  in  part  of  fact,  it  was  prop- 
erly submitted  tx)  the  jury,  and  their  finding  must  stand,  unless  it  is 
shown,  as  has  not  been  done,  that  illegal  instructions  were  given  to 
them  concerning  it,  or  that  proper  legal  directions  were  omitted.  See 
analogous  cases,  Chitty  on  Bills,  336,  379 ;  9  East,  347 ;  1  Camp. 
246 ;  Johnson  v.  Sutton,  1  D.  &  E.  614 ;  2  Barn.  &  AdoL  857,  858. 

In  respect  to  another  objection,  of  the  claim  being  too  broad,  that 
was  fully  answered  in  the  former  opinion,  and  so  was  the  objection, 
that  damages  could  not  be  recovered  after  the  fire,  and  before  the 
restoration  of  the  specification  and  drawings. 

Certain  new  points  are  also  presented  on  the  new  matter  brought 
here  by  the  certiorari.  Among  them,  no  one  seems  specially  relied 
on,  which  is  not  involved  in  those  already  considered,  except  the 
instructions  on  the  rule  for  settling  the  whole  damages.  It  is  true, 
that  the  verdict  appears  large  in  amount  But  if  too  large,  and  the 
jury  were  properly  instructed  on  the  subject,  the  fault  is  theirs  rather 
than  the  court's,  and  cannot  be  corrected  here. 

It  is  not,  however,  clear  that  it  is  too  large,  as  it  does  not  appear 
to  have  exceeded,  and,  indeed,  it  rather  falls  short  of,  the  price  paid 
for  a  license  to  make  an  improvement  like  this  to  be  used  in  so  many 
vessels.  It  is  the  making  and  selling  to  be  used,  and  not  the  selling, 
or  buying,  or  making,  alone,  for  which  full  damages  are  usually  given. 
10  Wheat,  350 ;  Curtis  on  Pat.  256,  3  note ;  3  ftfLean,  427.  The 
court,  therefore,  being  called  on  to  lay  down  some  general  rule,  very 
properly  informed  the  jury  that  such  price  might  be  a  suitable  guide, 
and  it  is  the  customary  one  followed  for  making  and  selling  patent 
stoves,  lasts,  spokes,  &c.,  and  seems  once  to  have  been  treated  by 
law  as  the  chief  guide  in  all  patent  cases ;  as  the  act  of  1793,  §  5, 
1  Stats,  at  Large,  322,  gave  three  times  its  amount  when  one  either 
made  for  sale  or  used  a  patented  machine. 

But  that  law  being  repealed,  and  the  damages  now  left  open  for 
each  case,  the  judge  correctly  added,  that  a  fair  ground  existed  for  a 
mitigation  below  that  amount,  if  the  maker  of  the  machine  appeared 
in  truth  to  be  ignorant  of  the  existence  of  the  patent  right,  and  did 
not  intend  any  infringement  That  would  not,  however,  furnish  a 
reason,  as  was  insisted  by  the  plaintiffs  in  error,  for  allowing  no 
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damages  when  making  the  machine  to  be  used,  and  not,  as  in  some 
cases,  merely  for  a  model,  or  for  fancy,  or  philosophical  illustration. 
Whitteraore  v.  Cutter,  1  Grallis,  429 ;  Jones  v.  Pearce,  Webster's 
P.  C.  125 ;  8  M'Lean,  583.  The  intent  not  to  injure,  also, 
never  *  exonerates,  as  is  contended,  in  these  cases,  from  aU  [  *  608  ] 
damages  for  the  actual  injury  or  encroachment,  though  it 
may  mitigate  them.  Bryce  v.  Dorr,  3  M'Lean,  583.  The  further 
general  suggestion  by  the  judge,  to  give  only  the  actual  damages, 
was  well  calculated  to  prevent  any  thing  vindictive  or  in  excess,  and 
justified  the  jury  to  go  stlQ  lower  than  they  did,  if  appearing  just  to 
them,  and  as  has  sometimes  been  done  in  this  class  of  cases.  See 
Lowell  V.  Lewis,  1  Mason,  C.  C.  182 ;  1  GalL  C.  C.  420. 

That,  however,  was  a  matter  of  discretion  for  the  jury,  under  all 
the  circumstances,  and  not  a  question  of  law  for  the  court 

Nor  will  the  consequence  of  damages  so  large  as  the  present  seen' 
harsh,  if  thereby  any  further  recovery  should  be  prevented  for  using 
or  selling  as  well  as  making  the  machine,  but  wbdch  point  is  not  de- 
cided by  us, now,  because  not  raised  on  the  record.  It  may  be  added, 
however,  in  this  connection,  that  the  defendants  are  oertidnly  relieved 
now  from  one  consequence  by  way  of  damages  or  penalty  which 
once  existed,  and  which  was  to  forfeit  the  materials  of  the  machine 
to  the  patentee.  See  §  4th  in  act  of  April  10,  1790,  1  Stats,  at 
Large,  111.  It  must  be  a  very  extreme  case,  too,  where  a  judgment 
below  should  be  reversed  on  account  of  damages  like  these  in 
actions  ex  delicto^  and  when  the  instructions  suggested  to  the  jury  the 
true  general  rule  and  the  leading  ground  for  mitigation,  as  well  as 
against  excess,  and  when,  if  appearing  to  be  clearly  excessive  under 
all  circumstances,  a  new  trial  could  have  been  moved  and  had  on 
that  account  in  the  circuit  court 

Judgment  below  affirmed. 

Tcmey,  C.  J.,  Catron,  J.,  Daniel,  J.,  and  Grier,  J.,  dissented. 

Catron,  J.  To  the  opinion  just  delivered  I  dissent  I  think  the 
letters-patent  are  for  a  single  improvement  on  the  steanvengine,  and 
that  the  schedule  has  added  two  distinct  inventions  in  addition  ;  the 
one  on  the  paddle  to  a  wheel  propelling  machinery  or  a  vessel  of  any 
kind  in  the  water ;  and  the  second  in  applying  the  power  of  the  shaft 
to  turning  a  capstan  by  means  of  a  cogwheel.  These  two  claims  are 
entirely  independent  of  the  improvement  claimed  in  the  letters-patent 
actually  granted ;  this  is  for  inventing  a  piston  and  shaft  which  turn 
a  wheel  without  employing  a  crank.  And  as  this  controversy  depends 
on  a  supposed  infringement  of  the  improved  paddle,  (which  in  my 
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judgment,  is  not  covered  by  the  letters,)  I  therefore  think  that  the 

suit  cannot  be  maintained  on  the  face  of  the  letters. 
[  *  609  ]  *  Secopdly,  if  these  three  distinct  improvements  had  been 
claimed  and  granted  in  the  letters,  and  described  in  tiie 
schedule,  then  the  patent  would  be  void,  as  I  think,  because  no  more 
than  one  invention,  distinct  and  disconnected  from  others,  can  be 
granted  in  the  same  letters.  Such  is  the  construction  that  has  been 
given  to  the  legislation  of  congress  at  the  patent-office,  and  is  sup- 
posed by  me  to  be  the  correct  one.  If  three  independent  inventions 
can  be  patented  and  monopolized  together,  so  any  number  may  be 
by  this  means,  the  grant  may  cover  many  fictitious  claims,  with  some 
valid  oneS)  which  latter  will  stand  protected ;  so  that  little  or  no  risk 
will  be  run  by  obtaining  a  grant  for  that  which  is  not  new ;  and  by 
this  mode  of  proceeding  at  the  patent-office,  fictitious  claims  may 
cover  and  assume  to  monopolize  the  ordinary  implements  now  in  use 
on  the  farm  and  in  the  workshop,  and,  yet  more  than  is  now  the  case, 
harass  the  public  with  fictitious  and  ill-founded  claims  to  make  and 
sell  exclusively  things  in  daily  and  extensive  use.  Although  the 
claim  may  l>e  fictitious,  still,  this  does  not  protect  the  public  from 
harassment,  as  usually  men  using  cheap  implements  cannot  afibrd  to 
litigate  in  the  United  States  courts.  It  would  be  fax  better  to  allow 
the  claim,  unjust  as  it  is,  and  pay  the  patentee  his  firaudulent  demand 
than  incur  the  expense  of  a  suit,  which  the  patentee  or  his  assignee 
may  well  afford  to  prosecute. 


Thb  United  States,  Appellants,  if.  The  Matob,  Aldermen,  and 
Inhabitants  of  the  Cities  of  Philadelphia  and  New  Or- 
leans. 

11  H.609. 

United  States  v.  Reynes,  9  How.  127,  affirmed. 

The  decree  of  Governor  Carondelec  of  Jane  20,  1797,  appropriating  certain  lands  for  the  use 
of  a  colony  to  be  formed  by  the  Baron  de  Bastrop,  did  not  vest  any  title  to  tlie  land, 
therein  referred  to,  in  the  baron ;  it  only  set  it  apart  to  be  granted  in  fature  to  the  oolo> 
nists  when  settled  thereon. 

Appeal  from  the  district  court  of  the  United  States  for  the  district 
of  Louisiana.  The  title,  upon  which  the  case  depended,  is  set  out  in 
the  opinion  of  the  court. 

CriUenden^  (attorney-general,)  for  the  appellants. 

Strawbridge  and  SoulS^  (with  whom  was  Sergeant^)  contra. 

» 

[  *  640  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court. 

In  this  case,  objections  were  made  in  the  court  below,  and 
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are  again  insisted  on  liere,  to  the  proof  of  autlienticity  of  the  title-papers 
on  which  the  petition  is  founded ;  nothing  but  copies  being  produced. 
Our  opinion  is  that  the  copies  were  properly  admitted  in  evidence^ 
and  that  they  establish  the  facts  that  similar  originals  existed ;  and  as 
on  the  true  meaning  of  these  documents  our  decision  proceeds,  we 
deem  it  proper  to  set  them  forth.     They  are  as  follows :  — 

Copt/- 

Senor  Governor-General  :  The  Baron  de  Bastrop,  desirous  of 
promoting  the  population  and  agriculture  of  Ouachita,  and  being 
about  to  pass  into  the  United  States  of  America  to  conclude  the 
plan  of  emigration  which  he  has  projected,  and  to  return  with  his 
family,  represents  to  your  lordship  that  it  is  indispensable  that,  on  the 
part  of  the  government,  there  should  be  designated  a  district  of  about 
twelve  leagues  square,  in  which  may  remain  included  the  Bayou 
Siard  and  its  vicinity,  in  order  that,  without  the  least  obstacle  or  im- 
pediment, those  families  may  proceed  to  settle  upon  them, 
which  the  petitioner  *is  going  to  introduce  under  the  ex-  [  *  641  ] 
press  condition  that  concessions  of  land  are  to  be  gratis ; 
and  that  under  no  title  or  pretext  can  they  exceed  the  quantity  of 
four  hundred  square  arpens  at  most,  with  the  object  of  preventing 
the  introduction  of  negroes  and  manufactories  of  indigo,  which,  in 
that  district,  would  be  absolutely  contrary  and  prejudical  to  the  cul- 
ture of  wheat,  and  would  cause  the  petitioner  to  lose  irremediably  the 
profits  of  his  establishment. 

H^  also  petitions  your  lordship  to  be  pleased  to  grant  him  permis- 
sion to  export,  for  the  Havana,  the  dour  which  may  be  manufactured 
in  the  mills  of  Ouachita,  without  restricting  him  to  sell  it  absolutely 
in  New  Orleans  and  posts  of  this  province,  unless  it  should  be  neces- 
sary for  its  subsistence,  as  in  that  case  it  should  always  have  the 
preference. 

It  becomes  also  indispensable  that  the  government  should  charge 
itself  with  the  conducting  and  support  of  the  families  which  the  pe- 
titioner shall  have  introduced,  from  the  post  of  New  Madrid  to  that 
of  Ouachita,  by  supplying  them  with  some  provisions  for  the  subsist- 
ence of  the  first  months,  and  facilitating  to  them  the  first  sowing  of 
the  necessary  seed ;  granting  to  the  inhabitants,  who  are  not  Catholics, 
the  liberty  of  conscience  enjoyed  by  those  of  Baton  Rouge,  Natchez, 
and  other  districts  of  the  province,  and  the  government  being  pleased 
finally  to  fix  the  number  of  families  which  the  petitioner  is  to  intro- 
duce. 

Zeal  for.  the  prosperity  and  encouragement  of  the  province,  united 
to  the  desire  of  procuring  the  tranquillity  and  quiet  of  this  establish- 
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ment  by  removing  at  once  whatever  obstacles  might  be  opposed  to 
these  interesting  objects,  induce  me  to  represent  to  your  lordship 
what  I  have  set  forth,  hoping  that  your  lordship  will  recognize  in 
these  dispositions  the  better  service  of  the  king,  and  advancement  of 
the  province  confided  to  your  authority,  Db  Bastrop. 

New  Orlecmsy  20th  June^  1796. 

New  Orleans,  Jnnc  21,  1796. 

Seeing  the  advantages  which  will  result  from  the  establishment 
projected  by  Baron  Bastrop,  the  commandant  of  Ouachita,  Don  Jaan 
Filhiol  will  designate  twelve  leagues  square,  half  on  the  side  of  the 
Bayou  of  Siard,  and  half  on  the  side  opposite  the  Ouachita,  for  the 
purpose  of  placing  there  the  families  which  the  said  baron  may  di- 
rect; it  being  understood  that  no  greater  concession  of  land  is  to  be 
given  to  any  one  than  four  hundred  square  arpens,  at  most,  gratis, 
and  free  from  all  dues.  With  regard  to  the  object  of  this  establish- 
ment, it  is  for  the  cultivation  of  wheat  alone.  The  exporta- 
[•642  ]  tion  of  the  *  products  of  this  province  being  free,  the  peti- 
tioner need  not  doubt  that  it  will  be  allowed  to  him  for  the 
flour  which  he  may  manufacture  at  the  mills  of  the  Ouachita,  to  the 
Havana  and  other  places  open  to  the  free  commerce  of  this  province. 
The  government  wiU  charge  itself  with  the  conducting  of  the  families 
from  New  Madrid  to  Ouachita,  and  will  give  them  such  provisions 
as  may  appear  sufficient  for  their  support  during  six  months,  and 
proportionably  for  their  seeds.  They  shall  not  be  molested  in  mat- 
ters of  religion,  but  the  Apostolical  Roman  Catholic  worship  shall 
alone  be  publicly  permitted.  The  petitioner  shall  be  allowed  to 
bring  in  as  many  as  five  hundred  families ;  provided  that,  after  the 
lapse  of  three  years,  if  the  major  part  of  the  establishment  shall  not 
have  been  made  good,  the  twelve  leagues  square  destined  for  those 
whom  the  petitioner  may  place  there  shall  be  occupied  by  the  families 
which  may  first  present  themselves  for  that  purpose. 

The  Baron  de  Carondelet. 

Registered.  Andres  Lopez  Armesto. 

Official* 

Whereas  on  the  part  of  the  Senor  Intendente,  by  reason  of  the 
scarcity  of  funds,  suspension  of  further  remittance  of  families  has 
been  solicited  until  the  decision  of  his  majesty,  there  should  be  no 
prejudice  occasioned  to  you  by  the  last  paragraph  of  my  decree,  which 
expresses  that  if,  at  the  end  of  three  years,  the  greater  part  of  the  es- 
tablishment shall  not  have  been  found  made  good,  the  families  which 
may  present  themselves  shall  be  located  within  the  twelve  leagues 
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destined  for  the  establishment  which  you  have  commenced,  and  it 
shall  only  take  effect  two  years  after  the  course  of  the  contract  shall 
have  again  commenced,  and  the  determination  of  his  majesty  shall 
have  been  made  known  to  you. 

You  will  always  remain  persuaded  that,  on  my  part,  I  will  relig- 
iously observe  the  engagements  which  I  shall  have  contracted ;  a 
maxim  which  has  constantly  distinguished  the  Spanish  nation.  God 
preserve  you  many  years.  Baron  db  Carondelet. 

The  Senor  Baron  be  Bastrop. 

New  Orleans^  18th  June^  1797. 

Concession. 

The  Baron  de  Carondelet,  Knight  of  the  Religion  of  St.  John, 
Field- Marshal  of  the  Royal  Armies,  Governor-Gteneral,  Vice-Patron 
of  the  Provinces  of  Louisiana,  West  Florida,  Inspector  of  their 
Troops,  &c. 

Whereas  the  Baron  de  Bastrop,  in  consequence  of  the 
•petition,  under  date  of  the  20th  of  June  of  the  year  last  [  *  643  ] 
past,  and  decree  of  the  21st  of  the  same,  has  commenced 
the  establishment  of  Ouachita,  which  thereby  he  stipulated  with  the 
government,  in  order  to  avoid  all  obstacle,  difficulty,  and  embarrass- 
ment hereafter,  and  that  with  aU  facility  the  families  may  be  located, 
which,  to  the  num'ber  of  five  hundred,  the  said  baron  is  successively 
and  proportionally  to  introduce,  or  cause  to  be  introduced,  we  have 
determined  to  designate  the  twelve  leagues  destined  for  said  estab- 
lishment in  the  terms,  with  limits,  landmarks,  and  boundaries,  and 
in  the  place  which  is  designated,  fixed,  and  marked  out  by  the  fig- 
urative plan  and  description,  which  go  as  a  caption  of  this  title, 
which  are  made  out  by  the  surveyor-general,  Don  "Carlos  Trudeau,  it 
having  appeared  to  us  to  be  thus  most  expedient  to  avoid  all  con- 
testation and  dispute,  and  approving  them,  as  we  do  approve  them, 
exercising  the  authority  which  the  king  has  granted  us,  we  destine 
and  appropriate,  in  his  royal  name,  the  aforesaid  twelve  leagues,  in 
order  that  the  said  Baron  de  Bastrop  may  establish  them  in  the 
terms,  and  under  the  conditions,  which  are  expressed  in  the  said  pe- 
tition and  decree.  We  give  the  present,  signed  with  our  hand, 
sealed  with  the  seal  of  our  arms,  and  countersigned  by  the  under- 
signed, honorary  commissary  of  war,  and  secretary  for  his  majesty  of 
this  commandancy-general  of  New  Orleans,  on  the  20th  of  June, 
1797.  The  Baron  db  Carondelet. 

Andres  Lopez  db  Armesto. 
vol.  XVIII.  62 


734  SUPREME    COURT   OF   THE   UNITED   STATES. 

United  States  v.  Philadelphia  and  New  Orleans.    11  H. 

[For  Mapy  see  oriffinaL] 

I,  Don  Carlos  Trudeau,  Surveyor  Royal  and  Particular  of  the 
Province  of  Louisiana,  &c.,  do  certify  that  the  present  draft  contains 
one  hundred  and  forty-four  superficial  leagues,  each  league  forming 
a  square,  the  sides  of  which  are  in  length  two  thousand  and  five  hun- 
dred toises  [a  toise  is  six  French  feet  long,]  measure  of  the  city  of 
Paris,  according  to  the  custom  and  practice  of  this  colony,  the  said 
land  being  situated  in  the  post  of  Ouachita,  about  eighty  leagues 
above  the  mouth  of  that  river,  falling  into  Red  River,  adjoining  on 
the  part  of  the  southwest  to  the  eastern  shore  of  the  river  and  bayous 
Ouachita,  Barthelemi,  and  Siard,  conformably  to  the  red  line  which 
borders  the  said  river  and  bayous,  bounded  on  the  south  part  by 
a  line  drawn  from  the  south  seventy-five  degrees  east,  about  three 
leagues  and  one  mile  long,  beginning  from  the  shore  C  of  the  Bayou 
Siard,  and  continuing  as  far  as  the  height  of  the  junction  A  of  the  said 
Bayou  Siard  with  the  Bayou  Barthelemi ;  the  said  point  A  being  as  a 
basis  on  the  line  of  measurement  A  B,  of  twelve  leagues  in 
[  •  644  ]  length,  parallel  with  the  plan  *  of  Bayou  Barthelemi  from 
the  point  A  to  the  end  of  the  said  twelve  leagues,  which 
terminate  at  the  point  B,  where  is  the  mouth  of  the  rivulet  named 
Bayou  Termiro;  the  lines  D  E,  F  G,  are  parallel  lines,  directed 
north  fifty-two  degrees  east,  without  minding  the  variation  of  the 
compass,  which  varies  eight  degrees  to  the  northeast. 

In  testimony,  I  deliver  the  present  certificate,  with  the  draft  hereto 
afl[ixed,  for  the  use  of  the  Baron  de  Bastrop,  on  the  14th  day  of  June, 
1797 ;  I,  the  surveyor,  having  signed  the  same,  and  recorded  in  the 
book  A,  No.  1,  foUo  38,  draft  No.  922,  of  the  surveys, 

I  do  certify  the  present  copies  to  be  conformable  to  the  originals 
which  are  lodged  in  the  office  under  my  care,  to  which  I  refer ;  and, 
at  the  request  of  a  party,  I  deliver  the  present,  same  date  as  above. 

Carlos  Trvdbau,  Surveyor. 

To  THE  Governor-General  :  Baron  de  Bastrop  has  the  honor 
to  make  known  to  you  that,  it  being  his  intention  to  establish  in  the 
Ouachita,  it  is  expedient  that  you  should  grant  to  him  a  correspond- 
ing permission  to  erect  there  one  or  more  mills,  aii  the  population 
may  require ;  as  also  to  shut  up  the  Bayou  de  Siard,  where  he  j»o- 
poses  to  establish  the  said  mills,  with  a  dike  in  the  place  most  con- 
venient for  his  works;  and,  as  it  appears  necessary  to  prevent  disputes 
in  the  progress  of  the  ajOTair,  he  begs  also  the  grant  along  the  Bayou 
Barthelemi,  from  its  source  to  its  mouth,  of  six  toises  on  each  bank, 
to  construct  upon  them  the  mills  and  works  which  he  may  find  nee- 
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essary,  and  prohibiting  every  person  from  making  upon  said  bayou 
any  bridge,  in  order  that  its  navigation  may  never  be  interrupted,  as 
it  ought  at  all  times  to  remain  free  and  unobstructed.  This  request, 
sir,  will  not  appear  exorbitant,  when  you  are  pleased  to  observe  that 
your  petitioner,  who  wiU  expend  in  these  works  $20,000  or  more, 
will  be  exposed  without  these  grants  to  lose  all  the  fruits  of  his  labors 
by  the  caprice  or  jealousy  of  any  individual,  who,  being  established 
on  this  bayou,  may  cut  off  the  water  or  obstruct  the  navigation ;  not 
to  mention  the  loss  which  the  province  will  sustain  of  the  immense 
advantages  to  result  from  the  useful  project  proposed  for  the  encour- 
agement of  the  agriculture  and  population  of  those  parts. 

De  Bastrop. 
New  Orleans^  June  13, 1797. 

New  Orleans,  June  12,  1797. 

Considering  the  advantages  to  the  population  on  the  Ouachita, 
and  the  province  in  general,  to  result  from  the  encourage- 
ment *  of  the  cultivation  of  wheat,  and  the  construction  of  [  *  645  ] 
fiour-mills,  which  the  petitioner  proposes  to  make  at  his 
own  expense,  I  grant  him,  in  the  name  of  his  majesty,  and  by  virtue 
of  the  authorities  which  he  has  conferred  upon  me,  liberty  to  shut  the 
Bayou  de  Siard,  on  which  he  is  about  to  establish  his  mills,  with  a 
dike  at  the  place  most  proper  for  the  carrying  on  of  his  works.  I 
also  grant  him  the  exclusive  enjoyment  of  six  toises  of  ground  on 
each  side  of  the  Bayou  Barthelemi,  from  its  source  to  its  mouth,  to 
enable  him  to  construct  the  works  and  dams  necessary  for  his  mills ; 
it  being  understood  that  by  this  grant  it  is  not  intended  to  prohibit 
the  free  navigation  of  the  said  bayou  to  the  rest  of  the  inhabitants, 
who  shaU  be  free  to  use  the  same,  without,  however,  being  permitted 
to  throw  across  it  any  bridge,  or  to  obstruct  the '  navigation,  which 
shall  at  all  times  remain  free  and  open.  Under  the  conditions  here 
expressed,  such  mills  as  he  may  think  proper  to  erect,  may  be  dis- 
posed of  by  the  petitioner,  together  with  the  lands  adjoining,  as 
estates  belonging  entirely  to  him,  in  virtue  of  this  decree,  in  relation 
to  which  the  surveys  are  to  be  continued;  and  the  commandant,  Don 
Juan  Filhiol,  will  verify  and  remit  them  to  me,  so  that  the  person 
interested  may  obtain  a  corresponding  title  in  form ;  it  being  a  for- 
mal and  express  condition  of  this  grant,  that  at  least  one  mill  shall 
be  constructed  within  two  years,  otherwise  it  is  to  remain  null. 

The  Baron  db  Carondelbt. 

Registered.  Andres  Lopez  Armbsto. 
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To  his  Excellency  the  Senor  Baron  de  Carondelet,  Governor-General 

of  the  Province  of  Louisiana,  &c. 

Don  Philip  de  Bastrop  has  the  honor  to  observe  to  your  lordship, 
that  the  twelve  leagues  square  which  your  lordship  has  granted  to 
him  by  his  contract,  are  found  in  part  overflowed  and  occupied  by 
ancient  inhabitants,  in  consequence  of  which  he  prays  that  your  lord- 
ship will  be  pleased  to  grant  him  the  same  quantity  of  land,  to  be 
taken  upon  the  River  Ouachita  and  the  Bayous  de  Siard  and 
Barthelemi,  where  it  will  be  most  convenient  to  him,  without  pre- 
judice to  the  lands  which  your  lordship  has  granted  to  the  Senor 
de  Maison-Rouge,  in  the  Prairie  Chatellehan ;  a  favor  which  he 
hopes  to  receive  from  the  upright  justice  which  your  lordship  ad- 
ministers. P.  DE  Bastrop. 

New  Orleans^  10th  June,  1797. 

Order. 

New  Orleans,  10th  Jtme,  1797.  As  he  requests,  let  it  be  dispatched 
by  the  secretary  department,  in  the  form  which  he  solicits. 

The  Baron  de  Carondelet. 

[  •  646  ]  •  Translation. 

Jane  21,  1796. 

To  THE  Senor  Baron  de  Bastrop  :  With  attention  to  the  ad- 
vantages which  must  result  to  the  population  of  the  Ouachita,  and 
that  of  the  province  in  general,  from  the  encouragement  of  tiie  culti- 
vation of  wheat  and  construction  of  flour-mills  which  the  petitioner 
intends  to  make  at  his  expense,  I  grant  him,  in  the  name  of  his 
majesty,  and  using  the  powers  which  he  has  conceded  to  me,  that 
he  may  close  the  Bayou  de  Siard,  where  he  may  establish  the  mills 
with  a  dike  at  the  place  most  suited  to  his  works.  I  likewise  grant 
him  the  exclusive  enjoyment  of  six  toises  of  land  on  each  side  of  the 
Bayou  Siard,  from  its  source  to  its  mouth,  in  order  that  he  may  con- 
struct the  works  and  embankments  necessary  to  hb  mills ;  it  being 
well  understood  that  in  this  grant  it  is  not  understood  to  prohibit  the 
free  navigation  of  said  bayou  to  the  other  inhabitants  who  may  make 
use  of  it ;  without,  nevertheless,  it  being  permitted  to  them  to  cast 
any  bridge  nor  embarrass  the  navigation,  which  at  all  times  is  to 
emain  free  and  unimpeded.  Under  the  conditions  expressed,  when 
the  mills  have  been  constructed  which  he  may  see  fit,  he  may  dis- 
pose of  them  and  of  his  adjacent  lands  as  property  belonging  to  him 
entirely,  in  virtue  of  this  decree,  by  which  the  proceedings  of  surveyi 
which  the  commandant,  Don  Juan  Filhiol,  shall  make  out  and  remit| 


DECEMBER  TERM,   1850.  737 

United  States  v.  Philadelphia  and  New  Orleans.     11  H. 

shall  be  extended  in  consequence,  in  order  to  provide  the  party 
concerned  with  the  corresponding  title  in  form.  It  being  a  formal 
and  express  condition  of  this  grant,  that  at  least  one  mill  be  found 
constructed  within  two  years,  since  otherwise  it  shall  remain  annulled. 

The  Baron  de  Bastrop  contracts  with  his  majesty  to  furnish,  for 
the  term  of  six  months,  rations  to  the  families  which  he  has  latterly 
introduced  at  the  post  of  the  Ouachita,  which  are  to  be  composed  of 
twenty-four  ounces  of  fresh  bread,  or  an  equivalent  in  flour ;  twelve 
ounces  of  fresh  beef,  or  six  of  bacon ;  two  ounces  of  fine  manesira^ 
or  three  of  ordinary,  and  one  thousandth  part  of  a  celemin  (about  a 
peck)  of  salt ;  for  which  there  is  to  be  paid  to  him,  by  the  royal  chests, 
at  the  rate  of  a  real  and  a  half  for  each  ration ;  for  which  purpose 
there  shall  be  made  out,  monthly,  a  particular  account,  the  truth  and 
regularity  of  which  shall  be  attested,  at  foot,  by  the  commandant  of 
that  post.  Under  which  conditions,  I  oblige  myself,  with  my 
person  and  estate,  to  the  fulfilment  of  the  present  contract,  subjecting 
myself,  in  all  things,  to  the  jurisdiction  of  this  general  intend- 
ancy. 

In  testimony  of  which,  I  sign  it  at  New  Orleans,  the  16th  of  June, 
1797.  Baron  joe  Bastrop. 

•  New  Orleans^  dated  as  above. 

[•647] 

I  approve  this  contract,  in  the  name  of  his  majesty,  with 
the  intervention  of  Senor  Gilbert  Leonard,  principal  contractor  of  the 
army  in  these  provinces,  for  its  validity.  Two  certified  copies  are  to 
be  directed  to  the  secretary,  Juan  Ventura  Morales.  With  my  inter- 
vention, Gilbert  Leonard.  Copy  of  the  original,  which  remains  in 
my  keeping,  and  which  I  certify,  and  is  taken  out,  to  be  passed  to 
the  secretary  of  this  general  intendancy.  Gilbert  Leonard. 

New  Orleans^  tU  supra. 

Whereas  the  intendant,  from  the  want  of  funds,  has  solicited  the 
suspension  of  the  last  remittance  of  families,  until  the  decision  of  his 
majesty,  there  ought  to  be  no  prejudice  occasioned  to  you  by  the  last 
paragraph  of  my  decree,  which  expresses  that,  if  within  three  years 
the  major  part  of  the  establishment  shaU  not  have  been  made  good, 
such  families  as  may  first  present  themselves  shall  be  located  within 
the  twelve  leagues  destined  for  the  settlement  which  you  have  com- 
menced ;  and  this  shall  only  have  effect  two  years  after  the  course  of 
the  contract  shall  have  again  commenced  to  be  executed,  and  the  de- 
termination of  his  majesty  shall  have  been  made  known  to  you. 
You  will  always  remain  persuaded  that,  on  my  part,  I  will  observe 
religiously,  the  engagements  I  have  contracted;  a  principle  which  has 

62* 
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constantly  distinguished  the   Spanish   nation.      God   preserve  you 
many  years.  The  Baron  be  Carondelet. 

Baron  de  Bastrop. 

New  Orleans,  June  18, 1797. 

Complainants  exhibit  all  these  title-papers,  and  pray  that  the  va- 
lidity of  their  claim  may  be  inquired  into  and  decided.  On  part  of 
the  United  States,  a  brief  denial  of  all  the  facts  alleged  was  made ; 
and  on  this  issue  the  district  court  adjudged  that  the  grant  to  the 
Baron  de  Bastrop  was  a  valid  and  lawful  grant,  by  legal  title  in  form, 
and  further  adjudged  that  complainants  be  declared  the  true  and  law- 
ful owners,  and  entitled  to  recover  from  the  United  States,  and  be 
forever  quieted  and  confirmed  as  against  the  United  States  in  the 
ownership  and  possession  of  the  land  claimed  by  them. 

And  here  a  difficulty  arises,  whether  the  district  court  had  jurisdic- 
tion, as,  on  its  own  assumption,  that  this  was  a  perfect  Spanish 
grant,  no  power  existed  under  the  act  of  1824^  to  pass  judgment  on 
such  title.     So  we  held  at  our  last  term,  in  the  case  of  The  United 

States  V.  Reynes,  9  How.  127. 
[  •  648  ]  *  But  in  all  cases  of  titles  not  perfect,  and  which  by 
decree  may  be  made  so,  founded  on  the  equity  of  such  claim, 
jurisdiction  does  exist;  and  Bastrop's  contract  with  the  Spanish 
government,  not  being  a  perfect  title  in  our  judgment,  either  in  form 
or  substance,  its  character  and  validity  can  be  inquired  into,  and  ad- 
judged, under  the  act  of  congress.  And  that  it  was  of  this  imper- 
fect character,  complainants  themselves  formerly  assumed,  they  hav- 
ing submitted  their  title  to  a  board  of  commissioners,  instituted  to 
ejcamine  and  report  to  congress  on  imperfect  grants,  and  which  board 
reported  unfavorably  of  the  Bastrop  claim. 

It  has  also  on  several  occasions  been  presented  to  congress,  and  a 
perfect  title  required,  on  the  assumption  that  there  was  none. 

It  is  true,  that  no  equity  is  set  up  in  the  petition,  the  title-papers 
being  relied  on,  and  nothing  more ;  nor  is  there  any  evidence  found 
in  the  record,  tending  to  prove  that  Baron  Bastxop  expended  any 
thing  whatever  by  bringing  in  families.  They  were  obviously  settled 
on  the  land  at  government  expense.  Only  between  twenty  and  thirty 
families  were  settled,  as  is  proved  by  Stewart  and  Filhiol,  who  name 
the  heads  of  each  family,  and  who  are  complainants'  witnesses.  The 
settlers  have  received  titles  from  the  Spanish  provincial  government, 
or  from  the  United  States  government,  under  which  they  now  stand 
protected.     They  manifestly  never  claimed  under  Bastrop,  nor  sought 

1  4  SfcatB.  at  Lai^,  52. 
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to  acquire  titles  under  him.     This  disposes  of  the  preliminary  ques* 
tions. 

And  we  now  come  to  an  examination  of  the  title  set  forth  and 
relied  on  in  the  petition.  The  final  power  concluding  Governor  Ca- 
rondelet's  decrees  bears  date  June  20,  1797.  For  a  proper  under- 
standing of  this  decree,  it  must  be  taken  in  connection  with  previous 
documents  to  which  it  refers,  including  the  proces  verbal  and  plan, 
delivered  to  Baron  Bastrop,  June  14, 1797,  by  Trudeau,  the  surveyor- 
general.  June  20, 1796,  Bastrop  represented  to  the  governor,  that,  to 
conclude  his  plan  of  emigration  to  Ouachita,  which  he  had  projected, 
there  should  be  designated  a  district  of  about  twelve  leagues  square, 
in  order  that,  without  the  least  obstacle  or  impediment,  the  families 
he  might  introduce  could  proceed  to  settle  on  the  land. 

June  21,  1796,  the  governor  assented  to  this  request,  and  ordered 
Filhiol,  the  commandant  at  Ouachita,  to  designate  the  land,  ^^  for 
the  purpose  of  proceeding  to  locate  upon  them  the  families  which 
the  aforesaid  baron  may  direct." 

The  land  was  designated  by  a  plan ;  and  on  it,  and  on  the  previous 
agreement,  the  final  decree  of  June  20,  1797,  proceeds.  It 
is  insisted  that  this  is  a  decree  of  a  perfect  title,  or  •fee-  [  *  649  ] 
simple  in  our  law  language,  vesting  the  twelve  leagues 
square  in  absolute  property  in  the  Baron  de  Bastrop,  subject  to  de- 
scent and  alienation ;  and  as  a  settlement  of  this  question  will  end  the 
controversy,  we  do  not  propose  to  examine  any  other.  This  docu- 
ment recites,  that  the  baron  had  commenced  the  establishment, 
according  to  his  petition  and  the  governor's  decree  therein,  of  the 
previous  year ;  and  in  order  to  avoid  all  obstacles,  difficulty  and  em- 
barrassment thereafter,  and  that  with  all  facility  the  families  might 
be  located  to  the  number  of  five  hundred,  as  the  baron  was  bound 
to  do ;  "  we  have,"  says  the  governor,  "  determined  to  designate  the 
twelve  leagues  destined  for  said  establishment."  That  is  to  say,  ac- 
cording to  the  plan  of  survey  above  referred  to,  and  which  is  attached 
to  the  decree.  And  then  came  the  effective  words  of  grant  relied  on, 
'^  We  destine  and  appropriate  in  his  royal  name  [the  king's]  the 
aforesaid  twelve  leagues,  in  order  that  the  said  Baron  de  Bastrop 
may  '  establish '  them,  in  the  terms,  and  under  the  conditions  which 
are  expressed  in  the  said  petition  and  decree."  Having  had  a  trans- 
lation made  of  the  Spanish  grant,  we  find  that  the  word  ^  establish," 
next  above,  should  be  M  settle." 

A  territory  of  twelve  leagues  on  all  sides,  amounting  to  one  mil- 
lion of  arpens,  was  ^<  destined  and  appropriated,"  in  order  that  the 
baron  '^  might  settle  the  land,"  and  establish  his  colony,  without  dif- 
ficulty or  embarrassment  in  exclusion  of  others   making  similar 
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sstablishments  under  public  authority ;  and  also  in  exclusion  of  pri- 
vate persons,  not  introduced  by  the  baron.  For  this  purpose,  the 
land  was  destined  and  appropriated.  As  colonizer,  the  baron  had  a 
monopoly,  within  the  district,  to  introduce  settlers.  His  object  was 
monopoly  throughout  He  was  a  Hollander,  and  proposed  to  intro- 
duce farmers  from  his  own  country,  as  appears  by  Governor  Caron- 
delet's  letter  to  Filhiol,  commandant  at  Ouachita,  read  by  complain- 
ants. To  each  emigrant  family  a  tract  of  four  hundred  arpens  was 
to  be  granted  gratis ;  the  farmers  were  to  be  engaged  in  raising 
wheat,  and  restricted  to  this  crop  as  an  article  produced  for  the 
market.  To  prevent  other  crops,  such  as  indigo,  from  being  grown, 
the  farms  were  to  be  small ;  and  in  aid  of  this  policy,  slave  labor  was 
intended  to  be  excluded. 

As  five  hundred  wheat-growing  farms  were  to  be  established  under 
the  supervision  of  the  baron,  it  is  manifest  that  a  large  section  of 
country  was  deemed  necessary,  because  the  greater  portion  of  south- 
ern flat  and  wet  lands  were  unfit  for  the  purpose  of  raising  wheat. 

Another  circumstance  is  manifest.  The  agitations  of  his  own 
country,  growing  out  of  the  French  revolutionary  wars  were 
[  •  650  ]  *  such  as  to  induce  the  baron  to  believe,  no  doubt,  that 
families  might  be  had,  to  almost  any  number,  whose  farms 
had  been  devastated  at  home  by  the  events  of  war,  or  who  desired 
to  seek  shelter  from  harassment  in  Louisiana.  And  in  this  con- 
clusion the  Spanish  government  obviously  concurred  ;  and  was 
furthermore  of  opinion,  that  great  advantage  would  result  to  the 
province  from  such  an  establishment  as  was  proposed  by  the  baron, 
and  therefore  he  was  most  liberally  dealt  by.  From  New  Madrid, 
on  the  River  Mississippi,  through  the  country,  to  the  lands  designated, 
the  government  bound  itself  to  transport  the  emigrant  famiUes  and 
their  baggage,  to  the  number  of  five  hundred;  to  furnish  them  with 
support  for  six  months,  and  with  seed  for  the  first  year. 

Thus,  provision  was  made  for  a  colony  at  public  expense.  The 
baron's  design  was  the  production  of  large  quantities  of  wheat.  This 
was  a  primary  step  contemplated.  But  the  leading  object  of  profit, 
on  part  of  the  baron,  was  the  manufacture  of  flour,  and  that  he  should 
be  the  exclusive  monopolist  in  grinding  the  wheat.  To  secure  this 
monopoly,  he  applied  to  the  governor  for  a  grant  in  property  of  the 
Bayou  de  Siard,  and  also  the  Bayou  Barthelemi,  and  six  toises  of  land 
on  each  side  of  said  bayous,  from  their  sources  to  their  mouths,  for  the 
purpose  of  enabling  him  to  erect  his  mills  on  them,  and  of  making  the 
necessary  dams  and  dikes ;  in  doing  which  he  alleged  that  be  would 
have  to  expend  twenty  thousand  dollars,  or  more.  The  grant  was 
made,  as  solicited,  for  both  the  bayous.     It  declares  that  ^'  such  milla 
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as  he  (the  baron)  may  think  proper  to  erect,  may  be  disposed  of  by 
him,  together  with  the  lands  adjoining,  as  estates  belonging  entirely 
to  him."  And  the  commandant,  Filhiol,  was  ordered  to  survey  the 
bayous  and  lands  granted  on  each  side  thereof,  and  remit  the  sur- 
veys to  the  governor,  so  that  the  baron  might  obtain  a  corresponding 
title  in  form.  The  Bayou  de  Siard  bounds  one  side  of  the  survey 
of  twelve  leagues,  and  the  Bayou  Barthelemi  meanders  through  its 
depth;  for  twenty  or  thirty  miles. 

The  baron  also  stipulated  by  his  contract  that  he  might  be  per- 
mitted to  transport  his  flour  to  Havana,  and  other  places  open  to  the 
free  commerce  of  the  province,  without  hindrance  or  charge. 

Taken  in  all  parts,  such  was  this  contract  and  its  objects.  And 
as  the  motives  of  the  parties  enter  decidedly  into  its  construction, 
we  have  stated  them  in  advance.  The  manifest  design  of  the 
baron  was  to  become  a  large  manufacturer  of  flour ;  to  control  the 
inhabitants  and  monopolize  the  w^eat,  throughout  the  territory  de- 
signated for  the  colony.  He  did  not  propose  to  cultivate 
the  soil  himself,  nor  did  he  require  •land  for  this  purpose;  [  'BSl  ] 
his  grant  in  full  property  of  the  water  power  necessary  for 
grinding  was  all  the  property  he  required.  Over  other  lands  within 
the  twelve  leagues  he  sought  control,  but  asked  for  no  title  to  prop- 
erty in  them.  His  first  request  to  the  Spanish  government  was  in 
plain  accordance  with  these  views  of  the  transaction ;  he  solicited 
"that  a  district  be  designated  about  twelve  leagues  square,  in  which 
he  may  place  the  families  he  is  about  to  bring  in;"  and  the 
request  was  granted,  in  the  terms  and  for  the  purposes  expressed  by 
the  petition.  To  hold  that  the  language  employed  by  the  petition, 
and  reiterated  by  the  governor  in  reply,  amounted  to  a  title  in  prop- 
erty, would  be  a  forced  and  unnatural  construction,  contrary  to  the 
objects  proposed  to  be  accomplished,  and  in  violation  of  the  known 
policy  of  the  Spanish  government,  which  was,  to  encourage  popula- 
tion and  agriculture,  but  to  discourage  speculation,  by  refusing  to 
grant  large  districts  of  arable  lands  to  single  individuals. 

If  the  decree  of  June  20,  1797,  was  intended  to  confer  a  title  in 
full  property,  and  the  terms  "  destine  and  appropriate "  meant  to 
convey  the  same  title,  that  was  plainly  given  to  the  two  bayous, 
what  occasion  could  exist  for  such  a  careful  proceeding  to  obtain 
these  bayous  in  full  property  ?  The  Bayou  Barthelemi  lies  within 
the  grant,  and  the  assumption  is  extravagant  that  it  was  twice 
granted  ;  once  June  12,  and  again  June  20,  1797. 

Another  consideration  shows  the  manifest  inconsistency  of  assum- 
ing that  both  grants  were  in  full  property.  The  grant  of  the  bayous 
was  on  the  express  condition  that  at  least  one  mill  should  be  con- 
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Btracled  within  two  years  from  that  date,  otherwise  the  grant  should 
remain  null.  How  could  it  stand  annulled  on  failure  to  perform 
a  subsequent  condition,  if  the  larger  grant  was  also  in  full  property, 
and  included  the  bayous  ?  In  such  case,  the  forfeiture  would  not 
result  to  the  crown,  but  to  Bastrop  himself;  being  saved  by  the 
larger  grant,  including  the  bayous.  And  then,  the  twelve  league 
grant  having  no  condition  in  it,  that  of  the  bayous  amounted  to 
nothing,  was  idle,  and  useless. 

In  the  next  place,  if  the  baron  had  a  perfect  grant,  the  families 
brought  in  could  only  take  titles  from  him  as  owner ;  the  govern- 
ment  having  nothing  left  to  grant.  And  yet  these  immigrant  settlers 
applied  to  the  Spanish  government  for  titles,  which  were  granted, 
and  that  at  a  time  when  the  meaning  of  the  contract  could  hardly 
be  misunderstood ;  being  only  a  couple  of  years  after  it  was  con- 
eluded. 

Aji  instance  is  found  in  the  record,  and  was  given  in  evidence 

below.     April   1,   1799,   Michael   Rogers,  a  settler  placed 

[  *  652  ]  *  on  the  land  by  Bastrop,  applied  for  a  title,  and  during  that 

year  a  perfect  title  was  decreed  by  the  Intendant  Morales, 

according  to  the  petition  of  Rogers. 

Again,  if  the  baron  could  not  by  a  conveyance  make  title  to 
settlers,  on  what  plausible  pretence  can  it  be  assumed  that  he  could 
convey  in  full  property  the  whole  twelve  leagues  to  Morehouse  and 
others  ? 

Furthermore,  if  Morehouse  took  the  fuU  legal  title  by  his  deed,  on 
what  ground  can  it  be  assumed  that  our  government  could  defeat 
such  fee-simple  title  in  Morehouse,  and  his  alienees,  by  making 
grants  in  fee  to  individual  settlers,  either  coming  in  under  Baron 
Bastrop  or  otherwise?  And  yet  this  has  been  uniformly  done. 
For  forty  years  and  more,  the  claimants  under  this  grant,  have  stood 
by,  announcing  that  they  were  fee-simple  owners,  and  in  possession 
of  a  perfect  legal  title,  without  an  attempt  to  try  the  strength  of 
their  claim  by  suit.  The  manifest  truth  is,  that  the  validity  of  this 
claim  has  been  disavowed  by  the  Spanish  and  American  govern- 
ments, and  that  the  claimants  had  no  confidence  in  it  themselves ; 
certainly  not  enough  to  risk  a  trial  of  it  in  a  court  of  justice,  as  they 
might  at  all  times  have  done,  by  petitory  actions  against  obtruders. 
These  references,  however,  to  particular  transactions  and  facts, 
whether  found  within  or  outside  of  the  title-papers,  are  of  little  con- 
sequence, compared  with  the  prominent  and  conclusive^ considera- 
tion, that  a  complete  Spanish  grant  uniformly,  (so  far  as  our 
knowledge  extends,)  plainly,  and  in  language  the  most  direct  and 
unequivocal,  gave  to  the  grantee  the  whole  ownership  to  tiie  land 
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granted,  for  him  and  his  successors ;  with  power  to  sell  the  same  at 
his  will.  An  instance  of  such  grant  is  given  in  8  How.  314,  attached 
to  the  case  of  Menard's  Heirs  v.  Massey. 

We  repeat,  that  no  language  is  employed  in  any  part  of  the  con- 
tract with  the  Baron  de  Bastrop,  importing  a  grant  in  property.  No 
expression  is  used  by  the  Spanish  governor  conveying  such  inten- 
tion. It  is  plainly  a  contract  that  a  large  district  should  be  desig- 
nated on  lands  belonging  to  the  public  domain,  where  the  baron 
might  exercise  certain  exclusive  privileges.  In  its  nature  and  extent 
of  grant  this  contract  is  identical  with  that  made  on  the  same  day 
(June  20, 1797,)  with  the  Marquis  de  Maison-Bouge,  appropriating  a 
district  of  country  adjoining  to  that  set  apart  for  the  Baron  de  Bas- 
trop, on  which  the  marquis  agreed  to  establish  settlers,  and  which 
lands  were  claimed  under  his  will,  on  an  assumption  that  the  grant 
was  complete  and  conferred  absolute  ownership.  The  principles 
governing  the  two  contracts  are  the  same.  The  claim  set  up  under 
the  Marquis  de  Maison-Bouge  was  adjudged  not  to  have 
given  •  any  title,  in  the  case  of  United  States  v.  King,  first  [  *  653  ] 
reported  in  3  How.  773 ;  but  which  was  finally  decided  in 
1849,  and  stands  reported  in  7  How.  833.  We  deem  the  principles 
there  adjudged  as  governing  the  case  before  us ;  and  to  the  opinion 
of  the  court  then  delivered  by  the  chief  justice,  and  found  in  7  How- 
ard's Reports,  we  refer  for  a  more  full  discussion  on  this  description 
of  claim.  Nor  would  we  again  have  considered  the  question  in- 
volved, had  there  not  been  various  circumstances  connected  with  the 
cause  now  before  us,  and  expressions  used  in  the  agreement  made 
by  the  Spanish  authorities  with  the  Baron  de  Bastrop,  that  are  sup- 
posed to  be  of  a  character  to  distinguish  the  cases,  and  were  urged 
in  argument  as  having  done  so ;  but  which  are  found  on  examina- 
tion to  be  immaterial 

On  the  whole,  we  are  of  opinion  that  the  decree  of  the  district 
court  should  be  reversed,  and  the  petition  dismissed;  and  so  order. 

The  causes  of  United  States  against  Louise  Livingston  and  others, 
and  United  States  against  Thomas  Callender's  widow  and  heirs  and 
others,  claiming  under  Bastrop,  are  identical  with  the  cause  above 
decided ;  and  for  the  reasons  here  assigned,  it  is  ordered  that  both 
the  decrees  in  these  causes  be  reversed,  and  that  the  petitions  be 
dismissed. 

M'Lean,  J.,  Wayne,  J,,  M'Kinley,  J.,  and  Grier,  J.,  dissented. 

M'Lean,  J.  I  had  hoped  that  the  attitude  in  which  this  case  was 
presented  would  have  led  to  a  different  result  fi-om  that  which  has 
just  been  pronounced.     It  appeared  to  me  that  there  were  grounds 
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for  such  an  expectation.  The  case  is  in  chancery.  It  presents  the 
broad  basis  of  equity,  and  in  this  view,  I  supposed,  could  not  be 
considered  as  having  been  ruled  by  the  decision  in  the  case  of  The 
United  States  v.  King.  That  was  a  petitory  action  under  the  Loui- 
siana practice,  in  the  nature  of  an  action  of  ejectment  In  their 
opinion,  the  court  say :  '^  K  these  defendants  had  possessed  an  equi- 
table title  against  the  United  States,  as  contradistinguished  from  a 
legal  one,  it  would  have  been  no  defence  to  this  action.  But  no 
such  title  is  set  up,  nor  any  evidence  of  it  offered.  The  defendants 
claim  under  what  they  insist  is  a  legal  title,  derived  by  the  Mar- 
quis de  Maison  Rouge  from  the  Spanish  authorities."  And  in  the 
conclusion  of  their  opinion,  the  court  say :  "  For  the  reasons  herein 
before  stated,  that  this  instrument  of  writing,  relied  on  by  the  de- 
fendants, did  not  convey,  or  intend  to  convey,  the  land  in 
[  •  654  ]  question  to  the  *  Marquis  de  Maison  Rouge,  the  judgment 
of  the  circuit  court  must  be  reversed,  and  the  cause  re- 
manded," &c. 

Now,  if  the  instrument  did  not  convey  the  land  by  a  complete 
title  to  the  marquis,  it  by  no  means  necessarily  followed,  that,  under 
the  usages  of  the  Spanish  government,  an  equity  was  not  transferred 
by  it  It  is  admitted  that  all  instruments  of  writing,  whether  pur- 
porting to  be  grants  or  contracts,  must  be  construed  by  the  court 
But  if  the  instrument  has  been  executed  under  foreign  laws,  and 
especially  if  it  relate  to  the  realty,  parol  evidence  is  heard  both  in 
regard  to  its  form  and  effect.  This  principle  is  as  old  as  the  law 
itself;  and  it  arises  from  that  natural  sense  of  justice  which  pervades 
all  systems  of  jurisprudence.  And  if,  on  such  an  investigation,  it 
should  appear,  that  an  interest  less  than  a  complete  title  was  con- 
veyed, the  interest  would  be  protected  under  the  treaty*  of  1803,  and 
the  acts  of  congress. 

By  the  act  of  the  26th  of  May,  1824,  made  applicable  to  this  case 
by  the  act  of  the  17th  of  June,  1844,1  claims  are  provided  for,  "  which 
might  have  been  perfected  into  a  complete  title,  under  and  in  con- 
formity to  the  laws,  usages,  and  customs  of  the  government  under 
which  the  same  originated,  had  not  the  sovereignty  of  the  country 
been  transferred  to  the  United  States."  And  the  proceeding  in  the 
court  is  to  "  be  conducted  according  to  the  rules  of  a  court.of  equity." 
And  the  decree  in  regard  to  the  title  is  to  be  "  according  to  the  law 
of  nations,  the  stipulations  of  any  treaty,  and  proceedings  under  the 
same,  the  several  acts  of  congress  in  relation  thereto,  and  the  laws 
and  ordinances  of  the  government  from  which  it  is  alleged  to  have 
been  derived."     The  treaty  of  cession  ^  stipulated  that  the  property 

1  5  Stats,  at  Large,  676.  ^  8  Hiid.  200. 
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of  the  citizens  should  be  protected.  And  if  the  claim  now  before  us, 
under  the  Spanish  law,  could  be  denominated  property,  this  court 
have  jurisdiction,  and  the  right  should  be  maintained.  On  a  ma- 
ture examination  of  this  whole  case,  I  am  brought  to  the  con- 
clusion that,  under  the  Spanish  government,  the  right  now  asserted 
would  have  been  enjoyed  by  the  Baron  de  Bastrop,  his  heirs  and 
assignees. 

He  brought  over  from  Europe,  and  settled  on  this  grant,  at  least 
one  hundred  and  eleven  families,  at  an  expense,  probably,  of  from 
$30,000  to  $50,000.  His  labors  and  responsibilities  were  very  great 
in  carrying  out  his  engagement  with  the  government,  and  he  would 
have  completed  it,  without  doubt,  had  not  the  importation  of  fam- 
ilies been  suspended,  at  the  instance  of  the  government,  on  account 
of  the  scarcity  of  funds.  The  enterprise  was  deemed  of  the  highest 
importance  by  the  governor-general.  In  a  letter  to  Filhiol,  the  com- 
mandant at  Ouachita,  dated  Ne^  Orleans,  2d  April,  1795, 
•  Carondelet  says :  "  Your  hopes  are  about  to  be  satisfied."  [  *  656  ] 
"We  have  just  passed  a  contract  with  the  Marquis  of 
Maison  Rouge  for  thirty  families  of  agriculturists,"  &c.  "  On  the 
other  hand,  the  Baron  de  Bastrop,  a  Hollander,  has  contracted  also  for 
a  quantity  of  families  who  will  come  to  us  direct  from  Holland,"  &c. 
And  he  remarks :  "  According  to  this  plan  you  see,  sir,  that  you  will 
no  longer  be  so  isolated  as  heretofore,  and  that  in  a  short  time  you 
will  find  yourself  in  a  condition  to  make  head  against  the  sav- 
ages," &C. 

How  favorably  would  such  a  consideration  contrast  with  those  on 
which  immense  tracts  of  land  were  granted,  by  the  Spanish  govern- 
ment, in  East  and  West  Florida,  and  which  have  been  confirmed  by 
this  court  The  construction  of  a  saw-mill,  the  formation  of  a  cow- 
pen,  or  other  service,  real  or  supposed,  rendered  to  the  public,  was 
deemed  sufi^cient  to  authorize  a  large  grant  of  territory.  This  was 
the  policy  of  that  government,  and,  under  the  faith  of  the  treaty  and 
the  acts  of  congress  referred  to,  it  was  sanctioned  by  this  court. 

For  more  than  fifty  years  have  the  families  brought  from  Europe 
by  the  Baron  de  Bastrop  been  in  possession  of  this  land.  They  occu- 
pied and  improved  it  as  their  own,  and,  in  the  course  of  nature,  their 
children  and  descendants  may  now  be  supposed  to  possess  it.  The 
right  of  each  family  was  limited  in  the  grant  to  four  hundred  arpens. 
This  claim,  being  located  and  designated  by  boundaries,  entitled  each 
family  to  a  particular  tract,  and  some  evidence  of  title  was  neces- 
sary, whether  from  the  Baron  de  Bastrop,  or,  by  his  designation  and 
consent,  from  the  governor,  would  seem  to  be  unimportant.  In  fact, 
it  could  have  been  only  a  mere  allotment  among  the  families  in  pur- 
voL.  XVIII.  63 
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Buance  of  the  grant     Of  this  character  was  the  allotment  to  Miehael 
Rogers ;  it  was  a  recognition  of  the  grant  to  Bastrop. 

The  correctness  of  this  statement  is  shown  from  a  letter  of  Filhiol, 
dated  12th  September,  1796,  to  the  Marquis  de  Maison  Rouge,  which 
says,  referring  to  a  letter  from  the  governor-general :  "  His  Elxcellency 
adds:  I  charge  you  also,  sir,  in  the  absence  of  M.  de  Grand  Pre,  to 
oblige  M.  de  Maison  Rouge  to  make  choice  of  the  four  thousand 
arpens  of  land  which  are  to  be  distributed  to  the  thirty  families 
which  he  is  to  establish." 

It  appears  from  the  evidence,  that  about  $21,000  have  been  paid 
in  taxes  upon  about  three  sevenths  of  this  grant,  and  it  is  supposed 
that  a  larger  sum  has  been  paid  on  the  other  four  sevenths. 

What  was  the  nature  of  the  title  given  to  the  Baron  de  Bastrop  ? 
In  his  petition  to  the  governor-general,  dated  the  20th  of 
[  *  656  ]  *  June,  1795,  he  asks  that  there  should  be  designated  a  dis- 
trict of  about  twelve  leagues  square,"  &c.,  '<  in  order  that, 
without  the  least  obstacle  or  impediment,  those  families  may  proceed 
to  settle  upon  them  which  he  is  going  to  introduce  under  the  express 
condition  that  concessions  of  land  are  to  be  gratis  ;  and  that  under 
no  title  or  pretext  can  they  exceed  the  quantity  of  four  hundred 
arpens  at  most." 

The  decree  of  the  governor  the  following  day  was :  "  Considering 
the  adyantages  which  must  result  from  the  establishment,"  &c.,  ^  the 
commandant  of  Ouachita,  Don  Juan  Filhiol,  will  designate  twelve 
leagues  square,  half  on  the  side  of  the  Bayou  de  Siard,  and  half  on 
the  side  opposite  Ouachita,  for  the  purpose  of  proceeding  to  locate 
upon  them  the  families  which  the  aforesaid  baron  may  direct ;  it 
being  well  understood  that  to  none  shall  there  be  given  a  greater  con- 
cession of  land  than  that  of  four  hundred  square  arpens  at  most, 
gratis  and  free  from  all  dues,  inasmuch  as  the  object  of  this  establish- 
ment  is  to  be  only  for  the  cultivation  of  wheat,"  &c.  And  the  gov- 
ernment is  asked  "  to  fix  the  number  of  families  which  the  petitioner 
is  to  introduce."  In  the  decree  which  followed,  it  is  said:  "  The  pe- 
titioner may  introduce  to  the  number  of  five  hundred  families."  And 
the  government  undertook  to  pay  the  expense  of  conveying  the  fam- 
ilies from  New  Madrid  to  Ouachita,  and  furnish  them  with  provisions 
for  six  months,  "  Provided  that,  if,  after  the  lapse  of  three  years,  the 
greater  part  of  the  establishment  shall  not  have  been  made  good,  the 
twelve  leagues  square,  destined  for  the  families  which  the  senor  peti- 
tioner will  send,  shall  be  occupied  by  the  first  families  that  may  pre- 
sent themselves." 

The  expenses  to  the  government  under  this  decree  being  greater 
than  its  limited  means  would  warrant,  the  Baron  de  Carondelet^  on 
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the  19th  of  Jane,  1797,  gave  an  official  paper  to  the  Baron  de  Bas- 
trop, stating,  "  whereas,  on  the  part  of  the  Senor  Intendente,  by  rea- 
son of  the  scarcity  of  funds,  the  suspension  of  further  remittance  of 
families  has  been  solicited  until  the  decision  of  his  majesty,  there 
should  be  no  prejudice  to  you  by  the  last  paragraph  of  my  decree, 
which  expresses  that,  if,  at  the  end  of  three  years,  the  greater  part  of 
the  establishment  shall  not  have  been  found  made  good,  the  families 
which  may  present  themselves  shall  be  located  within  the  twelve 
leagues  destined  for  the  establishment  which  you  have  commenced, 
and  it  shall  only  take  effect  two  years  after  the  course  of  the  contract 
shall  have  again  commenced,  and  the  determination  of  his  majesty 
shall  have  been  made  known  to  you." 

And  on  the  20th  of  June,  in  the  same  year,  the  Baron  de  Oaron-* 
delet  issued  a  concession,  stating :  "  Whereas  the  Baron 
•  de  Bastrop,  in  consequence  of  the  petition,  under  date  of  [  *  657  ] 
the  20th  of  June  of  the  year  last  past,  and  decree  of  the  21st 
of  the  same,  has  commenced  the  establishment  of  the  Ouachita,  which 
thereby  he  stipulated  with  the  government,  in  order  to  avoid  all  ob>- 
stacle,  difficulty,  and  embarrassment  hereafter,  and  that  with  all  facil- 
ity the  families  may  be  located,  which,  to  the  number  of  five  hun- 
dred, the  said  baron  is  successively  and  proportionally  to  introduce, 
or  cause  to  be  introduced,  we  have  determined  to  designate  the  twelve 
leagues  destined  for  saidestablishmsnt  in  the  terms,  with  limits,  land<» 
marks,  and  boundaries,  and  in  the  place  which  is  designated,  fixed 
and  marked  out  by  the  figurative  plan  and  description,  which  go  as 
a  caption  of  this  title,  which  are  made  out  by  the  surveyor-general, 
Don  Carlos  Trudeau,  it  having  appeared  to  us  to  be  thus  most  expe- 
dient to  avoid  all  contestation  and  dispute,  and  approving  thein,  as 
we  do  approve  them,  exercising  the  authority  which  the  king  has 
granted  to  us,  we  destine  and  appropriate,  in  his  royal  name,  the 
aforesaid  twelve  leagues,  in  order  that  the  said  Baron  de  Bastrop  may 
establish  them  in  the  terms,  and  under  the  conditions,  which  are  ex- 
pressed in  the  said  petition  and  decree."  The  boundaries  of  this 
grant  are  made  certain  by  its  calls,  the  figurative  plan  of  Don  Car- 
los Trudeau,  the  surveyor-general,  and  an  actual  survey  executed 
by  McLaughlan. 

Does  this  grant  convey  any  title  to  the  Baron  de  Bastrop,  and  if  it 
does,  to  what  extent? 

The  consideration  which  induced  the  grant  was,  the  establishment 
of  five  hundred  families  within  its  limits.  As  each  family  was 
restricted  to  four  hundred  arpens,  the  five  hundred  would  occupy 
only  two  hundred  thousand  acres,  leaving  eight  hundred  thousand 
within  the  grant  unappropriated.     In  the  first  grant,  if  the  greater  part 
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of  the  establishment  should  not  be  made  good  within  three  years,  the 
first  families  that  shall  present  themselves  were  to  be  received,  as  a 
part  of  the  five  hmidred  which  were  to  be  introduced  by  Bastrop.  And 
as  the  pecuniary  aid  of  the  government  was  withheld,  the  above 
condition  was  suspended  until  the  lapse  of  two  years  after  the  will  of 
the  sovereign  should  be  made  known. 

Governor  Bouligny,  a  contemporary,  speaking  of  this  grant,  says«c 
'^  Let  us  make  the  calculation  upon  a  million  of  arpens,  in  round 
numbers.  Bastrop  has  obliged  himself  to  introduce  and  locate  in  this 
tract,  five  hundred  families  of  cultivators,  giving  them  to  each  family 
a  piece  of  land  ten  arpens  front  upon  the  Ouachita  or  Bayou  Siard 
by  forty  arpens  depth,  which  will  make  a  superficies  of  four  hundred 
arpens  for  each  family,  so  that  the  five  hundred  families 
[  *  658  ]  will  occupy  a  surface  of  two  *  hundred  thousand  arpens. 
So  that  there  will  be  to  him,  in  absolute  property  and  lord- 
ship, eight  hundred  thousand  arpens." 

To  suppose  that  the  Baron  de  Bastrop  would  engage  in  such  an 
enterprise,  involving  an  immense  expenditure  of  money,  in  addition 
to  the  great  labor  and  responsibility  of  superintending  the  importa- 
tion from  Europe  of  five  hundred  families,  would  be  unreasonable, 
and  against  the  established  usages  of  the  government.  The  service 
was  one  of  the  greatest  importance  to  the  country,  and  it  was  favored 
by  the  sovereignty  itself. 

This  is  shown  by  the  express  sanction  by  the  king  of  the  contract 
made  by  the  Baron  de  Carondelet  with  the  Marquis  de  Maison- 
Rouge,  to  bring  into  the  country  thirty  families,  dated  17th  March, 
1795  ;  and  as  a  consequence  of  which  there  were  subsequently  granted 
thirty  superficial  leagues.  The  transaction  with  the  Baron  de  Bas- 
trop occurred  about  the  same  time. 

It  is  true  that  Morales,  being  intendant  ad  interim^  and  being  under 
obligations  to  provide  means  to  meet  the  expenditures  arising  out  of 
these  and  similar  grants,  remonstrated  to  the  king  against  the  policy 
of  making  them.  He  says,  in  a  letter  to  Don  Pedro  Varela  y  UUoa, 
dated  October  16,  1797 :  "  As  an  instance  of  what  I  here  state,  ob- 
serve the  contract  between  Baron  de  Carondelet  and  Baron  de 
Bastrop,  for  the  settlement  of  fifteen  hundred  protestant  families,  in 
the  one  hundred  and  forty-four  square  leagues  of  plain  ground,  in  the 
district  of  Ouachita  granted  by  the  governor,  on  condition  that  the 
royal  Hacienda  should  pay  the  expense  of  transporting  those  persons 
from  New  Madrid  to  their  place  of  settlement,  of  maintaining  them 
for  the  first  six  months,"  &cc. ;  and  he  says  it  would  cost  the  treasury 
$125,000,  and  suggests :  <^  It  is  not  probable  that,  if  the  Baron  de 
Carondelet  had  held  the  obligations  of  the  intendency,  he  would  have 
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rendered  it  liable  for  a  demand  which  there  was  no  means  to  satisfy.'* 
In  consequence  of  this  remonstrance,  by  a  royal  order,  dated  22d 
October,  1798,  the  right  to  grant  lands  was  transferred  from  the  gov- 
ernor general  to  the  intendant. 

It  must  be  observed,  if  there  be  no  error  in  the  translation,  that 
Morales  was  mistaken  in  stating  the  number  of  families,  and  that  they 
were  to  be  protestairts.  In  a  letter  dated  the  2dth  of  July,  1799,  he 
particularly  complains  of  the  prodigality  of  Don  Manuel  Gayoso  de 
Lemos  in  allotting  large  quantities  of  land  to  persons  who  could  not 
even  cultivate  them,"  &c.  But,  he  says,  ^'to  annul  these  grants  would 
be  productive  of  great  difficulties,  and  this  must  be  considered  an 
evil  without  a  remedy." 

*  There  is  nothing  in  this  change  of  policy,  which  was  in-  [  *  659  ] 
duced  from  a  want  of  funds,  to  affect  the  rights  acquired 
under  the  more  liberal  policy  which  preceded  it 

But,  it  is  said,  the  grant  must  be  construed  by  its  language,  and 
not  by  extraneous  facts  and  circumstances.  This  is  correct  as  a 
general  principle,  but  when  we  are  called  to  construe  an  instrument, 
unknown  to  the  laws  with  which  we  are  familiar,  and  which  was 
formed  in  a  foreign  idiom,  and  in  accordance  with  usages  and  laws 
to  which  we  are,  in  a  great  degree,  strangers,  it  is  wise  and  it  is  legal 
to  follow  the  established  construction  of  such  an  instrument  under 
such  laws* 

That  the  grant  in  this  case  separates  the  land  designated  from  the 
public  domain,  is  clear  to  my  mind ;  and  if  separated,  has  it  not 
passed  from  the  control  of  the  sovereignty  ?  Beyond  the  settiement 
of  the  five  hundred  families,  the  government  had  no  demand  on  the 
grantee.  This  settiement  being  made,  the  condition  of  his  grant  is 
performed.  And  if  the  government  failed,  as  was  the  fact,  to  ad- 
vance the  funds  stipulated  to  be  paid  by  it,  and  the  condition  was 
suspended,  its  non-performance  to  the  full  extent  is  not  imputable  to 
the  grantee.  He  stands  upon  the  grant,  having  done  what  the  law 
required  him  to  do.  Two  hundred  thousand  arpens  of  the  grant  are 
appropriated  to  emigrant  families ;  eight  hundred  thousand  remain, 
not  to  the  government,  for  the  grant  has  separated  the  entire  tract 
from  the  public  domain.  The  grantee  is  under  no  obligation,  express 
or  implied,  to  settie  more  than  five  hundred  families;  the  remainder 
of  the  grant,  under  any  construction  sanctioned  by  law  or  justice,  ] 
think,  remains  to  him. 

There  are  no  words  in  this  instrument  which  convey  a  fee-simple 
at  common  law,  but  by  the  civil  law  it  gives  to  the  grantee,  in  my 
judgment,  a  complete  titie.  No  technical  terms  are  necessary,  under 
the  civil  law,  to  constitute  such  a  titie.     The  intent  of  the  parties  is 

63* 
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ascertained  by  the  language  of  the  entire  instrument,  and  effect  is 
given  to  it  accordingly.  This  mode  of  construction  commends  itself 
to  our  reason  and  judgment  more  strongly  than  the  technical  fonns 
of  the  common  law.  Whilst  the  latter  are  seldom  understood  by  the 
uninstructed,  the  former  cannot  be  misapprehended  by  an  individual 
of  ordinary  intelligence. 

In  this  grant,  words  are  used  of  strong  and  decisive  import ;  wo^ls 
which,  it  is  believed,  show  the  intent  of  the  grantor  as  fully  as  any 
that  could  have  been  adopted.  ''  Exercising  the  authority  which  the 
king  has  granted  to  us,  we  destine  and  appropriate,  in  his  royal  name, 
the  aforesaid  twelve  leagues."  To  destine,  is  "to  set,  ordain,  or  ap- 
point to  a  use,  purpose,  estate,  or  place."  We  are  all  "des- 
[  *660  ]  tined  to  a  future  state."  "  To  fix  •unalterably  by  a  divine 
decree,  to  appoint  unalterably."  The  word  appropriate,  in 
the  sense  used,  signifies,  "to  set  apart  for  or  assign  to  a  particular 
use,  in  exclusion  of  all  other  uses ;"  "to  claim  or  use  by  an  exclusive 
right"  No  words  of  a  more  determinate  character,  to  convey  a  com- 
plete title,  could  have  been  found  in  any  language.  The  words 
^'destinamos  y  appropiamos^^^  as  used  in  the  original  grant,  mean,  "to 
grant  and  deliver  fits  property." 

In  the  grant  it  is  said:  "We  have  determined  to  designate  the 
twelve  leagues  destined  for  said  establishment,"  &&  The  five  hun- 
dred families  are  named,  "that  the  ssdd  Baron  de  Bastrop  may  estab- 
lish them  in  the  terms,  and  under  the  conditions,  which  are  expressed 
in  the  said  petition  and  decree."  The  intent  of  the  grantor  in  this  is 
plainly  signified.  The  land  granted  is  called  the  establishment, — 
the  establishment  of  the  Baron  de  Bastrop,  which  is  destined  and 
appropriated  on  condition  that  he  shall  establish  thereon  five  hun- 
dred families,  each  having  four  hundred  arpens.  In  the  Spanish 
forms  it  is  still  called  the  establishment,  indicating  the  terms  on 
which  it  was  granted.  Under  the  Spanish  laws  and  usages,  the 
Beuron  de  Bastrop  was  a  poblador,  meaning  "  one  that  peoples." 

Under  title  12,  lib.  4,  of  the  Becopilacion  de  Indias,  there  are  sev- 
eral books  exclusively  devoted  to  colonization.  The  viceroys  exer- 
cised the  power  and  discretion  of  the  king  in  granting  lands,  &c.,  and 
the  governors-general,  in  the  absence  of  the  viceroys,  exercised  the 
same  powers,  and  afterwards,  also,  the  intendentes.  There  was  no 
other  limitation  of  this  power  "  than  that  of  not  causing  injury  to 
third  psurties." 

"K,"  says  the  law,  "in  that  part  of  the  Indies  already  discovered 
there  be  any  sites  q^  districts  so  good  that  it  may  be  expedient  to 
found  settlements  there,  and  any  persons  should  apply  themselves  to 
making  establishments  and  neighborhoods  upon  them,  that  they  may 
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do  SO  with  better  will  and  greater  usefulness,  the  viceroys  and  pres- 
idents may  give  them,  in  our  name,  lands,  lots,  and  waters,  accord- 
ing to  the  disposition  of  the  land,  so  that  it  be  not  to  the  prejudice 
of  any  third  person,  and  that  it  be  for  the  time  that  it  may  be  our 
will."     Temporary  grants  were  subsequently  made  perpetuaL 

The  10th  law  further  provides :  '<  Let  the  lands  be  divided  without 
excess  between  discoverers  and  ancient  pobladors  and  their  descend- 
ants, who  have  to  remain  on  the  lands ;  and  let  the  best  qualified 
be  preferred ;  and  let  them  not  have  power  to  sell  to  church  or  mon- 
astery, or  other  ecclesiastical  person." 

I  may  hazard  the  assertion,  without  the  fear  of  successful  contra- 
diction, that  the  remuneration  given  for  colonization,  in  the  Spanish 
colonies,  was  uniformly  a  grant  of  lands.  And  these  grants 
*were  often  made  in  the  form  of  this  grant  to  the  Baron  de  [  *661  ] 
Bastrop.  Indeed,  the  face  of  the  grant  seems  to  me  to  ad- 
mit of  no  other  construction.  The  twelve  leagues  square  were  "  des- 
tined and  appropriated,"  that  is,  '^granted  and  delivered  as  property." 
To  whom  ?  Not  to  the  five  hundred  families  only,  for  their  rights 
are  limited  to  two  hundred  thousand  arpens.  It  was  destined  and 
appropriated  for  or  to  the  establishment,  including  the  five  hundred 
families  and  the  Baron  de  Bastrop,  the  poblador.  There  is  no  want 
of  precision  in  the  grant.  The  rights  of  the  families  being  limited, 
the  remainder  belongs  to  the  Baron  de  Bastrop,  in  fiill  property,  sub- 
ject only  to  the  conditions  expressed. 

This  is  the  result  to  which  I  have  been  brought  by  a  careful  inves- 
tigation of  this  case.  And  I  am  the  more  confirmed  in  this  opinion, 
as  it  concurs  with  that  which  has  been  expressed  by  three  of  the  most 
learned  and  eminent  jurisconsults  in  Spain.  J.  F.  Pacheco,  Manuel 
Cortina,  and  S.  de  Olozaga  stand  in  the  front  rank  of  Spanish  law- 
yers. Cortina  was  formerly  minister  of  justice,  the  other  two  have 
both  been  prime-ministers.  I  make  these  statements  from  the  high- 
est authority  of  Spain  in  this  country. 

The  opinions  referred  to  are  not  authenticated  so  as  to  make  them 
evidence.  But  as  I  have  arrived  at  the  same  conclusion  to  which 
they  came  on  a  construction  of  the  grant,  I  will  extract  from  their 
opinion  one  or  two  sentences.  '<  Destining  and  appropriating  the 
twelve  leagues  to  the  establishment  of  the  Baron  de  Bastrop,  means 
the  delivering  them  to  his  proprietorship  and  dominion,  he  comply- 
ing with  the  conditions  with  which  they  were  petitioned  for  and 
granted."  And  again :  "  In  it  [the  grant]  are  employed  the  words 
properly  called  effective,  <to  destine  and  appropriate,'  and  the  last, 
especially,  as  well  legally  as  vulgarly,  signifies,  'to  make  the  prop- 
erty of,'  so  that,  under  whatever  aspect  the  question  is  looked  at,  the 
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twelve  leagues,  by  virtue  of  the  said  concession,  became  the  property 
of  the  baron,  and  the  property  which  he  acquired  in  them  was  the 
allodial  and  complete  property  recognized  by  oar  laws,  without  other 
trammels  than  those  in  the  general  conditions  imposed  upon  aU 
pobladores  and  the  special  ones  of  this  case ;  and  it  appears  that,  if 
these  last  were  not  fully  complied  with,  it  was  not  through  the  fault 
of  the  baron,  but  through  obstacles  opposed  to  him  by  the  authorities 
of  the  colony  themselves.  His  failure  of  compliance  cannot  preju- 
dice or  diminish  in  the  smallest  possible  degree  the  right  which,  by 
the  concession,  he  undoubtedly  acquired." 

In  this  opinion  I  have  the  concurrence  of  my  brother,  M^Ionley, 
whose  views  are  embodied  in  it  with  my  own. 

11  H.  662,  663;  18  H.  539. 


The  United  States,  Appellants,  v,  Sarah  Turner,  the  Wife  of 
Jared  D.  Tyler,  who  is  authorized  and  assisted  herein  by  her 
said  JEIusband ;  Eliza  Turner,  Wife  of  John  A.  Quitman,  who 
is  in  like  manner  authorized  and  assisted  by  her  said  Husband ; 
Henry  Turner,  and  George  W.  Turner,  Heirs  and  Legal  Rep- 
resentatives of  Henry  Turner,  deceased. 

11  H.  663. 

United  States  v.  King  et  a/.  3  How.  773,  and  7  How.  833,  affirmed. 

Spanish  laws  preyailing  in  Loaisiana  before  its  cession,  and  affecting  titles  to  lands  there, 

must  be  jadidallj  noticed  by  the  court.    Their  existence  is  not  matter  of  fact  to  bo  tried 

by  a  jury. 

The  case  is  stated  in  the  opinion  of  the  court 

It  was  submitted  by  Crittenden^  (attorney-general,)  for  the  United 
States. 

[  •  664  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  district  court  of 
the  United  States  for  the  district  of  Louisiana.  The  proceedings 
were  instituted  by  the  appellees  against  the  United  States,  according 
to  the  acts  of  congress  of  May  26, 1824,^  and  June  17, 1844 ;  *  and 
they  claim  title  to  a  parcel  of  land  in  the  State  of  Louisiana,  under 
an  instrument  of  writing  executed  by  the  Baron  de  Carondelet,  on 
the  20th  of  June,  1797,  in  favor  of  the  Marquis  de  Maison  Rouge. 
The  conveyances  by  which  they  deduce  title  to  themselves  from  him 
are  set  forth  in  the  petition.     The  case  turned  altogether,  in  the  dis- 

*  4  Slats,  at  Large,  52.  >  6  lb.  676. 
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trict  oonrt,  upon  the  constniction  and  effect  of  the  docament  above 
mentioned ;  and  this  is  the  only  qnestion  arising  on  this  appeal. 

The  appellees  insist  that  this  instrument  of  writing  conveyed  to 
the  Marqnis  de  Maison  Bonge  either  the  legal  or  eqnitable  title  to 
the  thirty  superficial  leagaes  of  land  described  in  the  plan  of  Trudeau 
annexed  to  the  instrument.  But  the  question  which  they  propose  to 
raise  has  already  been  decided.  The  instrument  under  which  they 
claim  title,  came  under  the  consideration  of  this  court  in  the  case  of 
The  United  States  v.  King  and  Coxe,  reported  in  8  How.  773,  and 
7  How.  833.  And  in  the  last^mentioned  report  it  will  be  seen  that 
the  construction  and  effect  of  this  instrument  was  at  that  time  directly 
before  the  court,  and  the  decision  of  the  case  depended  upon  it.  The 
question  was  then  fully  and  carefully  examined  and  considered,  and 
the  court  held  that  this  instrument  of  writing  conveyed  no  interest  in 
the  land  to  Maison  Rouge,  as  his  private  property;  and  that  it  was 
intended  merely  to  mark  out  bv  certain  and  definite  boundaries  the 
limits  of  the  establishment  he  was  authorized  to  form,  according  to 
the  stipulations  of  a  previous  contract  which  he  had  entered  into 
with  the  Spanish  government,  in  1795.  And  as  regarded  that  pre- 
vious contract  the  court  said :  '^  It  will  be  observed  that  this  contract 
contains  no  stipulation  in  favor  of  Maison  Rouge.  All  the  engage- 
ments on  the  part  of  the  government  are  in  favor  of  the  emigrants 
who  should  accept  the  conditions.  Indeed,  it  seems  to  have  been  no 
part  of  the  purposes  of  this  agreement  to  regulate  the  compensation 
which  he  was  to  receive  for  his  services.  Its  only  object,  as 
appears  by  the  concluding  sentence,  was  to  *make  known  [  *665  ] 
the  offers  made  by  the  Spanish  government  to  those  who 
were  disposed  to  come.  It  was  therefore  to  be  shown  by  the  mar^ 
quia  to  those  whom  he  invited  to  remove  to  this  establishment,  and 
it  does  not  appear  to  have  been  thought  necessary,  and  perhaps  was 
not  desirable,  that  his  compensation  or  his  interest  in  forming  the 
colony  should  be  made  public  That  was  a  matter  between  him 
and  the  Spanish  authorities,  which  doubtless  was  understood  on 
both  sides.  And  whether  it  was  to  be  in  money,  or  in  a  future  grant 
of  land,  does  not  appear.  Certainly,  it  was  not  to  be  in  the  land  on 
which  this  establishment  was  to  be  formed,  because  the  government 
was  pledged  to  grant  it  to  the  colonists." 

The  question  which  this  appeal  brings  up  is  therefore  res  judicata. 
Nor  does  the  court  perceive  any  ground  for  doubting  the  correctness 
of  the  opinion  heretofore  pronounced.  And  in  the  case  arising  under 
the  claim  of  the  Baron  de  Bastrop,  in  which  the  judgment  of  The 
court  has  just  been  delivered,  the  principles  decided  in  the  case  of  The 
United  States  i;.  King  and  Coxe  have  again  been  aflSrmed,  after  full 
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argument  by  counsel  and  reconsideration  by  the  conrt  The  De 
Bastrop  claim  was  upon  an  instrument  of  writing  similar  to  that  in 
favor  of  Maison  Rouge,  and  executed  on  the  same  day  by  the  Baron 
de  Carondelet,  for  a  still  larger  tract  of  country  than  that  destined 
and  appropriated  for  the  establishment  of  the  Marquis  de  Maison 
Rouge.  Undoubtedly,  the  validity  and  effect  of  both  of  these  in- 
struments depend  altogether  upon  the  laws,  ordinances,  and  usages 
of  the  Spanish  government,  prevailing  in  the  province  of  Louisiana 
at  the  time  they  were  made ;  and  it  is  the  duty  of  the  court  to  ex- 
pound them  accordingly.  And  they  are  both  strikingly  unlike  the 
grants  for  colonization  authorized  by  the  laws  of  the  Indies ;  and 
equally  unlike  the  grants  usually  made  by  the  Spanish  authorities  to 
persons  undertaking  to  introduce  into  the  province  a  obtain  number 
of  colonists.  In  grants  of  this  description,  authorized  by  the  laws  of 
the  Indies  and  usually  made  by  the  provincial  authorities,  the  colo- 
nists were  introduced  by  the  grantee  free  of  expense  to  the  government, 
and  the  grant  was  the  equivalent  for  the  service  performed,  and 
depended  upon  the  number  thus  brought  in.  And  in  such  cases  the 
intention  to  grant  as  private  property  was  always  indicated  in  dear 
and  appropriate  words,  which  severed  the  land  at  once  from  the  royal 
domain,  and  converted  it  into  private  {nroperty. 

But  in  the  cases  of  De  Bastrop  and  Maison  Rouge  the  colonists 
cure  to  be  brought  in  at  the  expense  of  the  government  itself,  and  sup- 
ported for  some  time  afterwards :  and  they  are  to  receive 
[  *  666  ]  their  grants  for  the  land  allotted  to  them  from  the  *  public 
authorities,  and  not  frt>m  De  Bastrop  or  lifeison  Bouge. 
There  would  seem,  therefore,  to  be  no  equivalent  or  considCTati<Hi  for 
these  extensive  grants,  and  certainly  there  are  no  words  in  either  of 
the  instruments  that  indicate  an  intention  to  convey  to  them  as  pri- 
vate property  the  land  delineated  for  their  respective  establishments. 
On  the  contrary,  as  the  colonists  were  to  receive  their  titles  and  grants 
from  the  government,  it  follows  necessarily  that  the  entire  titles  l^al 
and  equitable,  must  have  remained  in  the  government,  and  have  been 
so  understood  by  the  parties.  For  otherwise  this  stipulation  could 
not  have  been  performed.  And  if  the  land  designated  for  the  estab- 
lishment remained  national  |»operty,  and  was  not  severed  by  these 
instruments  from  the  national  domain,  it  passed  to  the  United  States 
as  public  prop^y  by  the  treaty  of  cession. 

It  is  true  that  the  contract  of  1795,  and  the  royal  order  which 
sanctioned  it,  and  which  are  referred  to  in  the  instrument  relied  on 
Dy  the  petitioners,  were  not  offered  in  evidence  in  this  case,  and  are 
not  in  the  record  before  us.  And  in  the  opinion  of  the  court,  reported 
ui  7  How.  849,  850,  it  will  be  seen  that  this  contract  was  regarded 
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as  furnishing  a  key  to  the  constraction  of  the  instrument  subsequently 
executed.  But  the  court  also  held  that  the  instrument  of  1797,  if 
construed  by  itself,  conveyed  to  Maison  Rouge  no  right  of  property 
in  the  land ;  and,  indeed,  that  it  was  not  intelligible,  unless  taken  in 
connection  with  the  prior  one.  The  omission,  therefore,  of  the  con- 
tract and  royal  order  of  1795,  in  this  record,  will  not  distinguish  this 
case  firom  that  of  The  United  States  v.  King  and  Coxe,  7  How.  833. 

It  is  proper  also  to  say,  that  a  question  of  fact  which  was  very 
much  discussed  when  the  case  of  The  United  States  v.  King  and 
Coxe  was  first  before  the  court,  and  upon  which  the  court  at  that 
time  expressed  an  opinion,  is  not  in  controversy  upon  the  evidence  in 
this  record*  In  the  case  referred  to,  a  great  mass  of  testimony  was 
offered  on  behalf  of  the  United  States,  tending  to  show  that  the  plan 
of  Trudeau,  annexed  to  the  instrument  of  1797,  was  not  the  one  to 
which  it  intended  to  refer ;  that  it  referred  to  another,  which  designated 
l^d  at  a  different  place,  and  higher  up  the  Ouachita  River ;  that  the 
survey  annexed  was  not  made  until  the  latter  end  of  1802  or  the 
beginning  of  1803,  when  negotiations  were  actually  pending  for  the 
cession  of  the  territory,  and  was  then  made  in  expectation  of  the 
cession  to  the  United  States,  and  the  certificate  antedated  to  cover 
the  land  now  claimed. 

But  as  the  case  of  The  United  States  v.  King  and  Coxe  was  an 
action  at  law,  and  brought  up  to  this  court  by  writ  of  eiror,  the 
questions  of  fact  arising  upon  the  evidence  in  the  record 
*  were  not  open  to  revision  in  the  appellate  court.  The  ques-  [  *  667  ] 
tion  above  mentioned  had  been  dedded  against  the  United 
States  by  the  district  court,  according  to  the  Louisiana  practice, 
without  the  intervention  of  a  jury,  and  his  decision,  like  the  verdict 
of  a  jury,  was  conclusive  as  to  the  fact,  where  the  case  was  brought 
up  by  writ  of  error.  And  this  court,  when  their  attention  was  called 
to  the  subject,  set  aside  the  judgment  and  reinstated  the  case,  to  be 
heard  and  determined  on  the  questions  of  law,  assuming  the  facts  to 
be  true  as  decided  by  the  district  court. 

In  the  present  case,  however,  the  proceeding  is  according  to  the 
rules  and  principles  of  a  court  of  equity,  and  the  facts  as  well  as  the 
law  are  brought  here  for  revision  by  the  appeal.  The  genuineness 
of  the  certificate  of  Trudeau  would  therefore  be  open  to  inquiry,  if 
the  evidence  in  the  former  case  was  in  this  record. 

But  none  of  the  evidence  offered  on  behalf  of  the  United  States, 
of  any  description,  in  the  case  against  King  and  Coxe,  is  contained 
in  the  record  before  us.  The  case  appears  to  have  been  tried  and  de- 
termined in  the  district  court  altogether  upon  testimony  adduced  by 
the  appellees.     They  examined  several  witnesses  to  prove  that  Tru;^ 
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deaa's  certificate  was  genuine,  and  not  antedated.  And  as  tiiere 
was  no  opposing  evidence,  the  opinion  of  the  district  court  upon  this 
part  of  the  case  was  undoubtedly  correct 

As  relates  to  the  order  itself  of  the  Baron  de  Carondelet,  to  which 
this  plan  was  annexed,  it  appears  that  the  original  in  the  Spanish 
language  was  produced  and  proved,  and  a  copy  is  contained  in  the 
record ;  and  with  it  what  purports  to  be  a  translation  into  the  Eng- 
lish language.  By  whom  this  translation  was  made  does  not  appear ; 
nor  does  the  record  show  that  it  was  proved  by  the  testimony  of  any 
witness.  It  differs  in  material  respects  from  that  produced  in  the 
case  of  The  United  States  v.  King  and  Coxe,  which  will  be  found  in 
the  report  in  3  How.  773,  and  also  fix)m  that  contained  in  the  report 
of  the  committee  of  the  house  of  representatives  in  vol.  iii.  of  Amer- 
ican State  Papers,  p.  410,  (Public  Lands.)  The  two  last-mentioned 
translations  are  substantially,  if  not  precisely,  the  same,  and  conform 
to  the  original  But  the  one  sent  up  in  this  record  is  evidenUy 
incorrect. 

There  is  likewise  a  translation  set  out  by  the  appellees  in  their 
petition,  differing  from  the  one  offered  in  evidence,  and  approaching 
very  nearly  to  the  two  translations  of  which  we  have  spoken.  But 
this  also  is  inaccurate,  and  omits  the  word  "  conditions,"  when  speak- 
ing of  the  contract  under  which  Maison  Rouge  was  to  form 
[  *  668  ]  his  establishment.  But  these  *  erroneous  translations  are 
not  entitled  to  consideration  in  expounding  this  instrument, 
since  the  original  is  in  evidence  and  must  speak  for  itsell 

Witnesses,  it  appears,  were  examined  in  the  district  court,  to  prove 
that  this  instrument  was  a  perfect  and  complete  grant  by  the  laws 
of  Spain  then  in  force  in  the  province  of  Louisiana  in  relation  to 
grants  of  land ;  and  the  counsel  for  the  appellees  moved  for  an  issue 
upon  this  point,  to  be  tried  by  the  jury.  This  motion  was  properly 
refused  by  the  court,  and  the  issues  which  the  court  directed  were 
confined  to  questions  of  fact.  The  Spanish  laws  which  formerly 
prevailed  in  Louisiana,  and  upon  which  the  titles  to  land  in  that 
State  depend,  must  be  judicially  noticed  and  expounded  by  the  court, 
like  the  laws  affecting  titles  to  real  property  in  any  other  State. 
They  are  questions  of  law  and  not  questions  of  fact,  and  are  always 
so  regarded  and  treated  in  the  courts  of  Louisiana.  And  it  can  never 
be  maintained  in  the  courts  of  the  United  States  that  the  laws  of 
any  State  of  this  Union  are  to  be  treated  as  the  laws  of  a  foreign 
nation^  and  ascertained  and  determined  as  a  matter  of  fact,  by  a  jury, 
upon  the  testimony  of  witnesses.  And  if  the  Spanish  laws  prevailing 
in  Louisiana  before  the  cession  to  the  United  States  were  to  be  re« 
garded  as  foreign  laws,  which  the  courts  could  not  judicially  notioei 
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the  titles  to  land  in  that  State  woold  become  unstable  and  insecure ; 
and  their  validity  or  invalidity  would,  in  many  instances,  depend 
upon  the  varying  opinions  of  witnesses,  and  the  fluctuating  verdicts 
of  juries,  deciding  upon  questions  of  law  which  they  could  not,  from 
the  nature  of  their  pursuits  and  studies,  be  supposed  to  comprehend. 
The  testimony  offered  on  this  subject  was  objected  to  by  the  dis- 
trict attorney,  but  would  seem  to  have  been  received  by  the  court. 
It  is  not  material,  however,  to  inquire  whether  it  was  received  or  not. 
For  the  only  question  before  us  is,  whether  the  instrument  of  writing 
of  1797,  under  which  the  petitioners  claimed  titie,  was  or  was  not 
correctiy  expounded  by  the  district  court.  And  whether  he  arrived 
at  this  conclusion  from  the  language  of  the  instrument  itself^  or  was 
influenced  by  the  oral  testimony,  is  not  important  In  either  case, 
the  decision  that  this  instrument  was  a  grant  to  the  Marquis  de 
Maison  Rouge  of  the  thirty  square  leagues  of  land  therein  mentioned 
as*  his  private  property,  is,  in  the  judgment  of  this  court,  erroneous. 
And  as  the  titie  of  the  appellees  rests  entirely  upon  this  supposed 
grant,  the  decree  in  their  favor  must  be  reversed,  and  the  petition 
dismissed. 

M'Lean,  J.,  Wayne,  J.,  M'Kinley,  J.,  and  Grier,  X,  dissented. 

17  U.  41 ;  18  H.  589. 


John  H.  Bennett,  PlaintiiS'  in  Error,  t;.  Samuel  F.  Buttbrworth. 

11  H.  669. 

A  coart  of  the  United  States  sitting  in  a  State  where  the  distinction  between  law  and  eqnity 
does  not  exist,  may  adopt  the  state  proceedings  to  try  suits  at  law ;  bat  equitable  rights 
must  be  presented  and  tried  according  to  the  rules  prescribed  by  this  court  for  the  plead- 
ings and  practice  in  equity. 

A  yerdict  in  a  suit  to  try  the  title  to  slaves,  which  merely  finds  **for  the  plaintiff  $1,200,  the 
yalue  of  the  four  negroes  in  suit,'*  will  not  warrant  a  judgment 

The  case  is  stated  in  the  opinion  of  the  court 

Johnson  and  Harris^  for  the  plaintiiSl 

Walker  and  Volney  Howa^dj  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  674  ] 

This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  for  the  district  of  Texas. 

The  common  law  has  been  adopted  in  Texas,  but  the  forms  and 
rules  of  pleading  in  common-law  cases  have  been  abolished,  and  the 
parties  are  at  liberty  to  set  out  their  respective  claims  and  defences 
VOL.  XVIII.  64 
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in  any  form  that  will  bring  them  before  the  court  And  as  there  la 
no  distinction  in  its  courts  between  oases  at  law  and  equity,  it  has 
been  insisted  in  this  case,  on  behalf  of  the  defendant  in  error,  that 
this  court  may  regard  the  plaintiff's  petition  either  as  a  declaration 
at  law  or  as  a  bill  in  equity. 

Whatever  may  be  the  laws  of  Texas  in  this  respect,  they  do  not 
govern  the  proceedings  in  the  courts  of  the  United  States.  And 
although  the  forms  of  proceedings  and  practice  in  the  state  courts 
have  been  adopted  in  the  district  court,  yet  the  adoption  of  the  state 
practice  must  not  be  understood  as  confounding  the  principles  of 
law  and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be 
blended  together  in  one  suit.  The  constitution  of  the  United 
[  *675  ]  States,  in  creating  and  defining  *the  judicial  power  of  the 
general  government,  establishes  this  distinction  between  law 
and  equity ;  and  a  party  who  claims  a  legal  title  must  proceed  at 
law,  and  may  undoubtedly  proceed  according  to  the  forms  of  practice 
in  such  cases  in  the  state  court  But  if  the  claim  is  an  equitable 
one,  he  must  proceed  according  to  rules  which  this  court  has  pre- 
scribed, (under  the  authority  of  the  act  of  August  23, 1842,')  lega- 
lating  proceedings  in  equity  in  the  courts  of  the  United  States. 

There  is  nothing  in  these  proceedings  which  resembles  a  bill  or 
answer  in  equity  according  to  the  rules  prescribed  by  this  court,  nor 
any  evidence  stated  upon  which  a  decree  in  equity  could  be  revised 
in  an  appellate  court  Nor  was  any  equitable  title  set  up  by  Butter- 
worth,  the  plaintiff  in  the  court  below.  He  claimed  in  his  petition  a 
legal  title  to  the  negroes,  which  the  defendant  denied,  insisting  that 
he  himself  was  the  legal  owner.  It  was  a  suit  at  law  to  try  a  legal 
title. 

The  defendant  (Bennett)  in  his  plea  or  answer  claimed  under  an 
award  to  which  Butterworth  and  a  certain  Junius  Amis  and  a  cer- 
tain John  D.  Amis  were  parties;  and  averred  that,  in  execution  of 
this  award,  the  said  negroes  had  been  delivered  by  Butterworth  to 
John  D.  Amis  as  his  property,  and  by  him  afterwards  transferred  to 
Bennett  for  a  valuable  consideration.  To  this  plea  Butterworth  re- 
plied, that  all  the  parties  to  the  submission  and  decision  in  the  plea 
set  out  did  not  assent  and  agree  to  the  same,  and  that  Butterworth 
did  not  sell,  convey,  and  deliver  the  negroes  in  the  petition  men- 
tioned, in  compliance  with  the  terms,  or  any  of  the  terms,  of  the  said 
decision.  And  upon  these  allegations  a  jury  was  sworn,  who  found 
for  Butterworth  (the  plaintiff  in  the  court  below)  in  the  following 
words :  "  We,  the  jury,  find  for  the  plaintiff  twelve  hundred  dollars, 
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the  value  of  the  four  negro  slaves  in  suit,  with  six  and  a  quarter  cents 
damages." 

And  the  record  proceeds  to  state,  that  thereupon  the  plaintiff  (But- 
terworth)  by  his  attorney,  in  open  court,  released  the  said  judgment 
for  $1,200 ;  and  thereupon  the  court  adjudged  that  he  recover  of  the 
defendant  the  four  negroes  mentioned  in  his  petition,  and  the  six  and 
a  quarter  cents  assessed  by  the  jury,  and  his  costs. 

It  does  not  appear  whether  any  direction  to  the  jury,  as  to  the  law 
of  the  case,  was  asked  for  by  either  of  the  parties,  or  given  by  the 
court ;  we  have  nothing  but  the  pleadings,  confused  and  loose  as  they 
are,  and  the  verdict  and  the  judgment 

Now  if  any  thing  is  settled  in  proceedings  at  law  where  a  jury  is 
impanelled  to  try  the  facts,  it  is,  that  the  verdict  must  find  the  matter 
in  issue  between  the  parties,  and  the  judgment  of  the  court  must 
conform  to  and  follow  the  verdict. 

•  But  here  the  matter  in  issue  was  the  property  in  these  [  *  676  ] 
negroes,  and  the  verdict  does  not  find  that  they  are  the 
property  of  the  plaintiff  or  the  defendant,  but  finds  for  the  plaintiff 
their  value,  which  was  not  in  issue.  It  ought,  therefore,  to  have 
been  set  aside  upon  the  motion  of  either  party,  as  no  judgment  could 
lawfully  be  entered  upon  it  It  was  a  verdict  for  a  matter  different 
firom  that  which  they  were  impanelled  to  try. 

In  the  next  place,  if  any  judgment  could  have  been  rendered  on 
the  verdict,  it  ought  to  have  been  a  judgment  for  the  money  found 
by  the  jury.  For  the  trial  of  facts  by  a  jury  would  be  of  very  little 
value,  if,  upon  a  verdict  for  money  to  a  certain  amount,  the  court 
could  infer  that  the  jury  intended  to  find  something  else,  and  give  a 
judgment  for  property  instead  of  money.  And  lastly,  when  the 
plaintiff,  in  the  district  court  released  the  $1,200  found  by  the  jury, 
there  was  nothing  of  the  verdict  remaining,  upon  which  the  comrt 
could  act  or  give  judgment  for  either  party,  but  the  six  cmd  a  quarter 
cents  damages  which  the  jury  found  in  addition  to  the  value. 

The  judgment  is  evidently  erroneous,  and  must  be  reversed.  And 
as  these  errors  are  patent  upon  the  record,  they  are  open  to  revision 
here,  without  any  motion  in  arrest  of  judgment,  or  exception  taken 
in  the  district  court. 

18 H. 60;  20 H. 427,628;  21 H. 481;  28 H. 484;  1 B. 809;  1  WaL G92;  8  WaL654; 
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ACTION. 

1.  An  action  at  law  will  not  lie  in  the  circuit  court  of  the  United  States  for  Louisianai 
to  recover  a  judgment  de  bonis  propriis  against  an  administrator,  founded  on  a  debt 
of  the  intestate,  and  alleging  mal-administration,  or  what  would  amount,  at  the  com- 
mon law,  to  a  devcutavit,    AfcGill  v.  Armour,  11  H.  142. .  •  .577. 

2.  A  contract  to  use  a  patented  macl)ine  during  the  continuance  of  the  patent,  and  to 
pay  therefor  a  fixed  proportion  of  the  value  of  fuel  saved  thereby,  will  not  support 
an  action  until  the  expiration  of  the  patent  Washington^  f^c.  J^eam  Packet  Co.  ▼• 
iSStdUes,  10  H.  419 440. 
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ADMIRALTY. 
Appeal;  Coubts  of  the  United  States,  12. 

ADVERSE  POSSESSION. 

Open  and  notorious  adverse  possession  u  evidence  of  notice  of  the  title  under  which 
the  possession  is  held,  so  as  to  give  validity  to  an  unrecorded  deed.  Landes  v.  Brant , 
10  H.  848.... 418. 

Joint  Tenants,  &a 

AGENT. 

An  action  will  not  lie  against  an  agent  of  the  Cherokee  nation  to  recover  the  value  of 
services  rendered  in  their  removal  beyond  the  Mississippi  Rtver;  he  is  a  public 
agent  of  a  people,  in  many  respects  to  be  considered  as  a  nation,  and  his  contracts, 
in  their  behalf,  do  not  bind  him  personally.    Parks  v.  jRoss,  11  H.  862. . .  .652. 

Factor;  Insurance,  2. 

ALABAMA. 

Courts  of  the  United  States,  27 ;  Damages,  8. 
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ANSWER. 

An  answer,  which  admits  the  fact  charged  in  a  bill,  that  land  was  entered  in  the  name 
of  the  respondent,  but  alleges  it  was  paid  for  with  the  money  of  a  third  person^  is 
not  evidence  of  this  last-named  fact.    McCoy  v.  Rhodes,  11  H.  131 ...  .575. 

APPEAL. 

No  appeal  lies  from  a  decree  of  a  circuit  court  on  an  information  for  the  forfeitare  of 
a  vessel,  which  has  been  sold,  hy  order  of  the  court,  for  the  sum  of  $850,  though  the 
parties  agreed  on  the  record  its  true  value  exceeded  S2,000 ;  for  the  money  in  the 
registry  is  the  only  matter  in  controversy.  Oruner  v.  United  States,  11  H.  16S. . . . 
585. 

Courts  of  the  United  States,  9. 12. 18. 15.  21.  22.  24.  25. 

ARKANSAS. 
Constitutional  Law,  2-4 ;  Public  Lands,  8-6. 

ASSIGNMENT. 

1.  Certificates  of  money  due  at  the  treasury  of  the  United  States,  under  the  treaty 
between  the  United  States  and  Mexico,  (8  Stats,  at  Large,  526,)  bearing  the  indorse- 
ment in  blank  of  the  payee,  and  acquired  in  good  faith,  and  for  valuable  considera- 
tion, by  the  defendant,  though  not  on  the  same  footing  as  negotiable  paper  by  the 
law  merchant,  are  property,  transferable  by  such  indorsement  and  delivery,  and  tbe 
defendant's  title  is  good,  as  against  the  plaintiff,  who  offered  no  evidence  to  impeach 
it.     Baldwin  v.  Ely,  9  H.  580. . . .  273. 

8.  An  assignee  in  trust  for  the  benefit  of  creditors  is  not  a  purchaser  for  valuable  con- 
sideration,    dements  v.  Berry ^  11  H.  898. . .  .660. 

8.  A  question  as  to  priority  of  title  to  a  judgment,  one  party  claiming  under  an  assign* 
ment,  and  the  other  under  an  execution  sale.    Stockton  y.  Ford,  11  H.  282. . .  .609. 

Courts  of  the  United  States,  18 ;  Damages,  8 ;  Patent,  2.  8.  7. 

ASSUMPSIT. 
Evidence,  8. 

AUDITA  QUERELA. 
Equity,  1.  3. 

AVERAGE. 

1.  If  it  appeared  to  the  master  that  his  vessel  must  inevitably  be  driven  on  shore,  and 
intentionally,  for  the  better  security  of  the  property  and  persons  engaged  in  the  ad- 
venture, he  gave  her  a  direction  to  what  he  supposed  to  be,  and  what  proved  to  be, 
a  part  of  the  shore  where  her  stranding  would  be  less  injurious  and  hazardous,  and 
the  vessel  is  totally  lost,  but  the  caigo  saved,  this  constitutes  a  voluntary  sacrifice  of 
the  vessel,  and  amounts  to  a  general  average  loss.    Barnard  v.  Adams,  10  H.  270 

....  09il. 

2.  Where  the  vessel  is  voluntarily  stranded  and  lost,  but  the  cargo  is  saved  and  sent  to 
the  port  of  destination  by  another  yessel  procured  by  the  master,  the  average  is  to 
be  adjusted  and  the  goods  valued  at  that  port    lb. 

8.  If  the  officers  and  crew  continue  to  labor  for  the  joint  benefit  of  the  adventure  in 
saving  and  reshipping  the  cargo  after  the  vessel  has  been  sacrificed,  their  wages  and 
expenses  may  be  brought  into  the  general  average  chaiges.    Ib» 
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4.  The  owners  of  a  vessel  are  entitled  to  charge  two  and  one  half  per  cent,  upon  the 
amount  of  the  general  average  charges  which  the  disaster  has  imposed  on  them  the 
duly  of  collecting,    lb. 

BALTIMORE  AND  PORT  DEPOSIT  RAILROAD. 

Taxrs,  1. 

BANK. 

Constitutional  Law,  2-4. 

BAJNKRUPT. 

A  decree  in  bankruptcy  in  the  district  court  of  the  United  States  for  Louisiana,  did 
not  affect  the  title  of  the  debtor  to  land  in  Texas,  which  had  not  then  been  admitted 
into  the  Union.     Oakey  v.  Bennett,  11  H.  S3. . .  .540. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  If  the  drawer  of  a  bill  puts  it  in  circulation,  bearing  a  forged  indorsement  of  the 
name  of  the  payee,  and  the  drawee  accepts  and  pays  to  a  bond  fide  holder  tor 
value,  he  cannot  recover  back  the  money  paid;  his  acceptance  is  a  conclusive 
acknowledgment  that  he  has  funds  of  the  drawer,  and  against  him  he  can  charge 
the  amount  of  the  bill,  because  the  drawer  is  estopped  to  deny  the  verity  of  the  in- 
dorsement    Hortsman  v.  Henshato,  11  H.  177. . .  .690. 

2.  The  bond  fide  indorsee  of  a  negotiable  note  is  not  barred  from  recovering  thereon 
under  the  law  of  Mississippi,  by  the  resale  of  the  property  which  formed  the  con- 
sideration, by  the  vendee  to  the  vendor,  nor  by  the  redemption  of  it  under  a  condi- 
tional sale,  for  which  the  note  was  the  consideration.    Brabston  v.  Gibson,  9  H.  263 

.... loo. 

8.  Demand  on  the  maker  of  a  note,  payable  a^a  bank,  need  not  be  averred  or  proved ; 
failure  to  make  the  demand,  and  damage  therefrom,  is  matter  of  defence.    lb, 

4.  Where  the  holder  of  a  bill  inquired  of  a  person  trading  at  a  particular  place,  if  he 
knew  where  an  indorser  resided,  and  he  replied  he  resided  at  that  place  where  he 
traded,  and  it  did  not  appear  that  the  holder  had  any  better  means  of  knowledge,  it 
was  held  he  had  used  due  diligence  to  learn  the  place  of  abode  of  such  indorser,  and 
that  a  notice,  put  into  the  post-office,  directed  to  him  there,  was  sufficient.  Lambert 
V.  Ghiselin,  9  R  552. . .  .256. 

5.  After  due  diligence  has  been  used,  aqd  notice  sent  accordingly,  the  holder  is  not 
obliged  to  give  any  further  notice,  though  he  should  afterwards  discover  that  the 
notice  was  directed  to  a  place  where  the  indorser  did  not  reside.    lb. 

Absignment,  1 ;  Dam aobb,  3 ;  Inbolvent. 

BLOCKADE. 

■ 

International  Law,  2. 

BONA  FIDE  PURCHASER. 
Equity,  7. 

BOND. 

1.  A  collector  of  the  customs  cannot  exempt  himself  from  a  charge  by  showing  that 
the  money  received  by  him,  in  payment  of  duties,  was  counterfeit.  That  was  to  his 
risk.     United  States  v.  Morgan,  11  H.  154 580. 

2.  If  cancelled  treasury  notes  are  stolen  from  him,  he  is  liable,  on  his  bond,  for  any  ac- 
tual damage  sustained  by  the  government  from  their  loss,  though  he  used  due  dili- 
gence in  their  custody.    lb. 

Pleadino,  1-8 ;  Post-Office,  &c.  9. 
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BOUNDARY. 

The  commissioDerB  appointed  by  a  decree  of  this  court,  7  How.  660,  to  ran  and 
the  boundary  line  between  the  States  of  Missouri  and  Iowa,  haying  made  Uidr 
report,  it  was  accepted,  without  objection  by  either  party,  and  the  line  established  in 
conformity  therewith.    Missouri  v.  Iowa,  Iowa  v.  Missourij  10  H.  1 . . .  .294. 

Courts  of  the  United  States,  I.  2. 

CASES  AFFIRMED,  EXPLAINED,  &c. 

1.  Hickey  v.  Stewart,  8  How.  760,  affirmed  and  applied  to  the  &cts  of  the  case.  La 
Roche  V.  Jones^  9  H.  155 ....  77. 

2.  Pollard  v.  Hagan,  3  How.  212,  affirmed.     GoodHde  v.  iSfr^,  9  H.  471 228. 

8.  Hardeman  v.  Anderson,  4  H.  640,  explained.     Hogan  v.  Boss^  11  H.  294. . .  .629. 

4.  Hogg  et  aL  v.  Emerson,  6  How.  487,  explained  and  affirmed.  Hogg  v.  Emerson^  11 
H.587 724. 

5.  United  States  v.  Reynes,  9  How.  127,  affirmed.  United  States  ▼.  PhUadelfMa  and 
New  Orleans^  11  H.  609 780. 

6.  United  States  v.  King  et  al,  3  How.  778,  and  7  How.  888,  affirmed.  United  States 
V.  Turner,  11  H.  663 752. 

Conbtitutiokal  Law,  8. 4;  Courts  of  the  United  States,  17. 18.  20;  Fleab 

nvo,  2 ;  Revenue  Laws,  5. 10. 

CHARITY. 
Devise,  &e. 

CHARTER. 
Corporation. 

CHEROKEEa 
Agent. 

COLLECTOR. 
Bond  ;  Evidence,  7 ;  Revenue  Laws,  4. 11-18. 

COLLISION. 

1.  Collision  between  a  steamer  and  a  sailing  vessel  on  Long  Island  Sound.  St  John 
V.  Paine,  10  H.  557. . .  .608. 

2.  Certain  rales  of  navigation  laid  down.    lb. 

8.  A  steamer,  meeting  a  sailing  vessel,  closehaoled,  or  having  the  wind  free,  mnst  taiko 
measures  to  avoid  the  latter,  which  should  keep  its  course.    lb, 

4.  The  steamer  pronounced  in  fault:  1.  For  want  of  a  proper  look-out;  2.  For  at- 
tempting, under  the  circumstances,  to  go  to  windward,  and  pass  on  the  starboard 
hand  of  the  sailing  vessel ;  8.  Because  those  in  charge  of  the  movements  of  the 
steamer  exhibited,  in  their  answers,  ignorance  of  their  duties,  which  might  fiurly  be 
considered  as  having  contributed  to  produce  the  collision.    lb. 

5.  Collision  between  a  steamer  and  a  sailing  vessel  on  the  North  iUver.  Newiim  v. 
Stebbins,  10  H.  586 510. 

6.  A  steamer  meeting  a  suling  vessel  coming  down  a  river  with  die  tide  and  veiy  littls 
wind,  is  bound  to  take  the  necessary  precautions  to  avoid  the  latter,  which  shoiild 
keep  her  course.    lb. 

COMMISSIONER 
Practice,  1.  2. 
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CONFLICT  OF  LAWS. 
Bankrupt  ;  Limitations  of  Surrs,  1. 

CONSTITUTIONAL  LAW. 

1.  The  prohibilton,  in  the  constitutioii  of  the  United  States,  against  state  laws  which 
impair  the  obligation  of  contracts,  does  not  affect  hiws  of  Texas,  passed  and  taking 
complete  effect  before  the  admission  of  that  country  as  a  State  into  the  Union. 
League  v.  De  Young,  11  H.  185. . .  .598. 

2.  In  November,  1836,  the  legislature  of  Arkansas  chartered  a  banking  corporation,  of 
which  the  State  was  to  be  the  sole  stockholder,  and  the  28th  section  of  its  charter 
provided,  "  that  the  bills  and  notes  of  said  institution  shall  be  received  in  all  pay- 
ments of  debts  due  to  the  State  of  Arkansas ;  **  held,  that  this  constituted  a  contract 
with  the  holders  of  such  bills,  to  receive  the  same  in  payment  of  state  dues,  the 
obligation  of  which  was  impaired,  by  a  law  passed  in  1845,  repealing  that  clause  in 
the  charter.     Woodruff  v.  TrapnaU,  10  H.  190. . .  .358. 

3.  The  decision  in  the  next  preceding  case.  Woodruff  v.  Trapnall,  10  H.  190,  held  inap- 
plicable to  a  case  where  the  debt  due  to  the  State  was  expressly  made  payable 
"  in  specie,  or  its  equivalent**    Paup  v.  Drew,  10H.218....S72. 

4.  The  decision  in  the  next  preceding  case,  Paup  v.  Drew,  10  H.  218,  held  applicable 
to  this  case.     Trigg  y.  Drew,  10  H.  224 ....  376. 

5.  An  appointment  to  an  office  which,  by  the  then  existing  law  of  Pennsylvania,  was 
to  be  held  for  one  year,  with  a  compensation  of  four  dollars  per  day,  does  not 
amount  to  a  contract  by  the  State  thus  to  employ  and  pay  the  officer  during  the 
year ;  and  a  law  which  repeals  the  former  act,  and  removes  the  officer,  and  changes 
the  rate  of  compensation,  does  not  impair  the  obligation  jof  any  contract  Butler  t. 
Penngylvcmia,  10  H.  402 435. 

6.  A  clause,  in  a  charter  of  a  railroad  corporation  enabling  ihem  to  have  land  con- 
demned to  their  use  on  payment  of  the  valuation  found  by  an  inquisition,  does  not 
prevent  the  legislature  from  passing  an  act  requiring  the  court  to  set  aside  an  inqui- 
sidon,  found  in  1836,  confirmed  in  1837,  but  under  which  the  company  made  no 
payment  or  tender,  until  after  the  passage  of  the  act  in  1841.  Baltimore  and  Sus- 
quehannah  Railroad  Company  v.  Nesbit,  10  H.  395. . .  .428. 

7.  Such  an  act  does  not  impair  the  obligation  of  any  complete  contract,  in  existence 
when  it  was  passed.    Ih. 

8.  A  law  of  the  territory  of  Iowa,  which  prohibited  the  trial  by  jury  of  certain  actions 
at  law,  founded  on  contract,  to  recover  payment  for  services,  was  void.  Webster  v. 
12euf,  11  H.  437 678. 

Counterfeiting;   Courts  of  the  United   States,  10.  11.  19   20;  Ferry; 

Ordinance  of  1787. 

CONTRACT. 

1  In  an  action  on  a  contract  to  build  a  dwelling-house,  the  defendant  may  show,  in  re- 
duction of  the  stipulated  price  claimed,  the  amount  of  injury  suffered  by  him, 
through  any  breaches  of  the  contract  by  the  plaintiff,  though  such  damages  are  un- 
liquidated ;  but  he  cannot  defeat  the  action  by  proof  that  the  plaintiff  failed  to  com- 
plete the  work  by  the  time  agreed  on.     Van  Buren  v.  Digges,  11  H.  461 . . .  .683. 

2.  Mere  acquiescence  by  the  plaintiff  in  the  defendant's  doing  certain  things  to  the 
house,  which  caused  delay  beyond  the  stipulated  time  for  the  completion  of  the 
house,  does  not  amount  to  a  breach  of  that  stipulation  by  the  plaintiff,    lb. 

Action,  2;  Agent;  Constitutional  Law;  Damages,  8.  4;  Evidence,  5.  8.  9; 

Ferry;  Insurance,  1.  2;  Sale;  Trust,  2. 
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CONVICTION. 

CoUBXa  OF   THK   UNITED   StATB8|  16-18. 

CORPORATION. 

1.  A  corporation  can  exercise  no  powers  except  those  expressly  conferred  upon  it,  or 
which  are  incident  to  its  existence ;  and,  therefore,  a  canal  corporation,  not  having 
been  empowered  by  its  charter  to  demand  tolls  on  passengers,  or  on  ressels  by 
reason  of  their  passengers,  cannot  lawfully  exact  such  tolls.  Perrine  v.  Chese^p^ake 
and  Delaware  Canal  Company y  9  U.  172. . .  .82. 

%  The  charter  of  such  a  corporation  having  provided  for  the  payment  of  a  certain  toll 
by  vessels  not  having  merchandise  on  board,  it  was  held  that  such  vessels  could  not 
be  excluded  from  the  canal  because  they  carried  passengers,    ift. 

3.  Words  intended  to  limit  the  powers  of  the  corporation  cannot  be  constraed  to  de- 
scribe, and  so  to  limit,  the  rights  of  the  public    1  b. 

4.  A  charter  is  to  be  fairly  examined,  and  reasonably  and  justly  expounded,  and  is  not 
to  receive  a  strained  interpretation ;  but  when  thus  examined,  if  its  terms  fidriy  ad- 
nut  of  doubt,  as  to  whether  a  power,  burdensome  to  the  public,  has  been  granted,  it 
cannot  be  exercised,    lb. 

Constitutional  Law,  2-4.  6.  7;  Courts  of  the  United  States,  10. 11. 

COUNTERFEITING. 

Though  the  8th  section  of  the  1st  article  of  the  constitution  only  empowers  congress  to 
provide  for  the  punishment  of  counterfeiting  the  securities  and  current  coin  of  the 
United  States,  yet,  as  congress  has  power  to  coin  money  and  to  regulate  the  value 
thereof,  and  of  foreign  odin,  it  may  also  provide  for  the  punishment  of  the  offence 
of  bringing  into  the  United  States,  from  a  foreign  place,  false,  forged,  and  counter- 
feit coins,  made  in  the  similitude  of  coins  of  the  United  States,  and  also  for  the 
punishment  of  the  offence  of  uttering  and  passing  the  same ;  and  the  act  of  Marcn 
8,  1825,  section  20  (4  Stats,  at  Large,  121,)  is  a  constitutional  and  valid  law.  United 
States  V.  Marigold,  9  H.  560 261. 

COURTS  OF  THE  UNITED  STATES. 

1.  Under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Laige,  86,)  this  coart 
cannot  reexamine  the  decision  of  a  state  court  upon  a  question  of  boundary  between 
coterminous  proprietors  of  lands,  depending  on  the  local  laws.  AJmonetter  v.  Kenton, 
9  H.  I 1.    Doe  V.  City  of  Mobile,  9  H.  461 224. 

2.  In  an  action  of  slander  of  tide  in  Louisiana,  the  state  court  having  detenuined 
that  the  true  line  between  the  parties  excluded  the  defendant  from  the  land  ii 
question,  he  cannot  have  a  writ  of  error  under  the  25th  section  of  the  judiciary  ac 
of  1 789,  because  the  court  went  on  to  express  an  opinion  concerning  the  title  of  the 
plaintiff,  and  declared  that  he  had  a  good  tide  under  an  act  of  congress,  and  enjoined 
the  defendant  from  selling  the  land.    Almonester  v.  Kenton,  I  H.  1. 

3.  If  the  state  court  decide  in  favor  of  the  only  right  claimed  under  an  act  of  congress, 
a  writ  of  error  under  the  26th  section  of  the  judiciary  act  of  1789,  (1  Stats,  al 
Laige,  86,)  does  not  lie.     Strader  v.  Baldwin,  9  H.  261 ...  .186. 

4.  Where  a  tide  founded  on  a  French  grant,  made  in  1769,  was  confirmed  bycongreat 
under  the  act  of  May  8,  1822,  (8  Stats,  at  Large,  699,)  and  another  tide  founded  oc 
a  Spanish  grant  made  in  1 788,  under  which  possession  had  been  held,  also  confirmed 
by  the  same  act,  came  in  conflict,  and  the  state  court  held  that  both  parties  stood  on 
equal  ground  under  the  act  of  congress,  and  that  it  was  necessary  to  resort  to  the 
aiUecedent  condition  of  the  titles  to  decide  between  them,  and  thereupon  decided 
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iSui  under  the  local  laws  and  regulations  the  junior  grant,  with  posBession,  must  pre* 
vail,  this  court  cannot  reexamine  that  decision  under  the  25th  section  of  the  judici* 
ary  act  of  1789,  (1  Stats,  at  Large,  85.)    Doe  v.  EslavOj  9  H.  421 208. 

5.  The  question  whether  slaves,  held  in  Kentucky,  are  made  free  by  going  into  Ohio, 
with  the  permission  of  their  master,  is  purely  a  question  of  local  law,  over  which  this 
court  cannot  take  jurisdiction  under  a  writ  of  error  to  the  court  of  appeals  of  the 
State  of  Kentucky,  under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at 
Lai^,  25.)     Strader  v.  Graham,  10  H.  82. . .  .805. 

6.  An  outstanding  title  in  a  third  person,  alleged  to  have  been  derived  under  a  treaty, 
set  up  by  the  defendant  to  defeat  an  action  of  ejectment,  in  a  state  court,  will  not 
enable  him  to  have  a  writ  of  error  under  the  25th  section  of  the  judiciary  act  of 
1 789,  (1  Stats,  at  Large,  85 ;)  to  give  jurisdiction  to  thi6  court,  the  party  must  claim 
the  right  for  himself,  and  not  for  a  third  person  in  whose  title  he  has  no  interest. 
Henderson  v.  Tamesseey  10  £L  811. . .  .405. 

^.  A  question  whether  the  rights  of  the  insolvent,  under  a  contract,  passed  to  his  as- 
signee, under  the  insolvent  laws  of  the  State,  cannot  be  reviewed  by  this  court,  under 
the  25th  section  of  the  judiciary  act  of  1789,  (1  Stata.  at  Large,  85,)  though  the 
grounds  of  the  question  were  that  the  contract  was  invalid  as  made  in  violation  of 
the  neutrality  laws  of  the  United  States,  and  the  rights  of  the  insolvent  had  been 
provided  for  by  a  treaty  between  the  United  States  and  Mexico.  GUI  t.  OlwefB 
Executors,  11  H.  529. . . .  703. 

8.  Under  the  25th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  88,)  this 
court  has  jurisdiction  where  the  state  court  decided  that  a  title  to  land  under  a  deed, 
was  preferable  to  a  title  under  a  lien  by  a  judgment  of  a  circuit  court  of  the  United 
States.     Clements  v.  Berry,  11  R  398 660. 

9.  Where  the  circuit  court  of  the  United  States,  for  the  eastern  district  of  Pennsyl- 
vania, proceeding  according  to  the  practice  in  that  Sliiate,  abjudicated  summarily  on 
the  conflicting  claims  of  creditors,  by  reason  of  judgment  liens,  on  property  sold  by 
the  marshal,  the  proceeds  whereof  had  been  paid  into  court — held,  that  neither  upon 
a  writ  of  error,  nor  by  an  appeal,  could  this  court  review  such  decision.  Bayard  v. 
Lombard,  9  H.  530. . .  .252. 

10.  A  citizen  of  Kentucky  can  maintain  a  bill  in  the  circuit  court  of  the  United  States 
in  Pennsylvania,  against  citizens  of  the  latter  State,  who  are  assignees  of  an  insolvent 
corporation,  to  establish  his  demand  against  the  assets  in  their  hands,  and  have  such 
satisfaction  therefrom  as  he  may  be  equitably  entitled  to,  although  the  proceedings 
of  the  assignees  are  placed  by  the  law  of  Pennsylvania  in  some  particulars,  under 
the  control  of  a  state  court,  and  the  assignees  have  actually  come  under  that  jurisdic- 
tion.   Skelby  V.  Bacon,  10  H.  56 ... .  296. 

1 1.  Where  two  tribunals  have  concurrent  jurisdiction,  the  one  which  first  obtains  pos- 
session of  the  subject  must  adjudicate,  and  neither  party  can  be  forced  into  another 
jurisdiction ;  but  here  the  state  court  had  not  obtained  possession  of  the  subject- 
matter  of  this  bill,  namely,  the  validity  and  extent  of  the  complainant's  claim  on  the 
assets  of  the  corporation  in  the  hands  of  the  defendants.    lb. 

12.  In  a  salvage  case,  the  appellant  must  show  that  his  individual  interest  involved  in 
the  decree,  amounted  to  $2,000.     Spear  v.  Place,  11  H.  522. .  •  .699. 

IS.  The  last  clause  of  the  17th  section  of  the  patent  act  of  July  4, 1836,  (5  Stats,  at 
Large,  124,)  allowing  writs  of  error  and  appeals  **in  all  other  cases  in  which  the 
court  shall  deem  it  reasonable  to  allow  the  same,"  does  not  include  a  suit  in  equity 
to  set  aside  an  assignment  of  a  patent  right.     WUson  r.  Sandford,  10  H.  99. ...  812. 

14.  Upon  the  admission  of  Florida  into  the  Union,  March  8,  1845,  (5  Stats,  at  Large, 
742,)  the  jurisdiction  of  the  territorial  courts,  established  by  congress  in  that  terri- 
tory, ceased,  and  a  decree,  made  by  the  district  court  of  the  territory,  in  a  suit  com- 
menced March  24,  1846,  was  reversed  for  want  of  jurisdiction  and  a  mandate  sent  to 
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the  district  court  of  the  State,  pursuant  to  the  acts  of  Febmary  28  and  28, 1847, 
(9  Stats,  at  Large,  128, 181.)     Benner  v.  Porter,  9  H.  285 121. 

15.  The  act  of  February  22, 1847,  (9  Stats,  at  Large,  128,)  gives  an  appeal,  or  wnt  of 
error,  to  this  court,  in  cases  originated  in  the  territorial  courts  of  Florida,  &c.;  with- 
out regard  to  the  amount  in  dispute,  or  to  the  character  of  the  proceeding,  whether 
civil  or  criminal.    Forsyth  t.  United  StcUes,  9  H.  571 . . .  .266. 

16.  A  conviction  under  an  indictment,  found  in  the  superior  court  of  the  territory  of 
Florida  in  October,  1845,  after  that  court  ceased  to  have  any  jurisdiction,  and  trans- 
ferred to  the  district  court  of  the  United  States  and  there  tried,  is  erroneous,  and 
must  be  reversed.    lb, 

17.  The  decision  in  the  preceding  case,  Forsyth  v.  United  States,  9  £L  571,  affinned* 
Simpson  v.  United  States,  9  H.  578. . .  .278. 

18.  The  decision  in  the  two  cases  next  preceding,  so  far  as  respects  the  right  to  a  writ 
of  error,  Forsyth  v.  United  States,  9  H.  571,  Simpson  v.  United  States,  9  H.  278, 
affirmed.     Cotton  v.  United  States^  9  H.  579-  •  •  -273. 

19.  A  writ  of  error  to  the  supreme  court  of  the  territory  of  Wisconsin  was  pending  in 
this  court,  when  the  State  of  Wisconsin  was  admitted  into  the  Union,  and  no  pro- 
Tision  was  made  by  any  act  of  congress  for  the  execution  of  the  mandate  of  this 
court  in  such  a  case,  by  any  inferior  court;  Held,  1.  That  as  the  territorial  court 
had  ceased  to  exist,  and  no  court  had  been  empowered  to  execute  the  mandate  of 
this  court,  the  writ  must  be  dismissed ;  2.  That  as  the  subject  of  the  suit  was  a  mat- 
ter  not  within  the  judicial  power  of  the  United  States  within  a  State,  congress  could 
not  empower  any  court  therein  to  execute  the  mandate  of  this  court  afler  the  ad- 
mission of  Wisconsin  into  the  Union.    McNulty  v.  Batty,  10  H.  72. . .  .300. 

20.  The  next  preceding  decision,  McNuIty  v.  Batty,  10  H.  72,  affirmed  and  applied  to 
this  case.    Preston  t«  Bracken,  10  H.  81 804. 

21.  An  action  at  hiw  will  be  dismissed  if  brought  here  by  appeal  instead  oS  writ  of 
error.    Bevins  v.  Ramsey,  11  H.  185. . .  .598. 

22.  This  court,  in  the  exercise  of  its  appellate  power,  cannot  issue  a  supersedeas  to  stay 
proceedings  on  a  judgment  of  an  inferior  court,  unless  the  writ  of  error  was  sued  out 
within  ten  days,  in  conformity  with  the  28d  section  of  the  judiciary  act  of  1789, 
(1  Stats,  at  Large,  85.)     Hogan  v.  Ross,  11  H.  294*  •  •  •629. 

28.  Examination  of  the  manner  in  which  a  circuit  court  had  executed  a  mandate  of  this 
court     Walden  v.  Bodley's  Heirs,  9  H.  84 ....  15. 

24.  The  fifty-fourth  rule  does  not  apply  to  cases  docketed  at  an  adjourned  tenn.  Lar- 
man  v.  Tisdale^s  Heirs,  11  H.  586 724. 

25.  To  docket  and  dismiss  a  cause  under  the  forty-third  rule  of  this  court,  the  certi- 
ficate of  the  clerk  of  the  court  below  must  show  that  its  judgment  or  decree  was 
rendered  thirty  days  before  the  first  day  of  the  next  term  of  this  court  Rhodes  r. 
The  Steamship  Galveston,  ffc.  10  H.  144 827. 

26.  The  whole  case  appearing  to  have  been  broken  up  into  points  and  certified  to  this 
court  under  a  pro  forma  division  of  opinion,  jurisdiction  does  not  exist  under  the 
sixth  section  of  the  act  of  April  29,  1802,  (2  Stats,  at  Lai^,  159.)  W^fster  y. 
Cooper,  10  H.  54. . .  .295. 

27.  The  process  act  of  1828,  (4  Stats,  at  Large,  278,)  adopted  an  action  of  trespass  to 
try  tides  to  land  in  Alabama,  which  existed  by  a  law  of  that  State  when  that  act 
was  passed.    Sears  v.  Eastbum,  10  H.  187. . .  .857. 

Action,  1 ;  Appeal  ;  Bankrupt  ;  Equity,  6 ;  Estatb  Tail  ;  Judomxnt,  &c.  4 ; 
Public  Lands,  12.  20.  21 ;  Real  Action;  Writ  of  Error. 

CURRENCY. 
Counterfeiting. 
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DAMAGES. 

1.  If  the  defendant  does  not  give  up  mortgaged  property  to  the  mortgagee  pursuant  to 
a  decree  to  that  effect,  its  value  at  the  time  of  the  failure  to  obey  the  decree,  is  the 
measure  of  damages.     Fowler  v.  Merrill^  11  H.  375. . .  .655. 

'2.  The  price  paid  for  a  license  to  use  the  thing  patented,  may  properly  be  considered 
by  the  jury  in  estimating  the  damages  for  an  infringement,  but  does  not  afibrd  an 
absolute  rule  of  damages.     Hogy  v.  Emerson^  11  H.  587. . .  .724. 

S.  Under  the  statute  of  Alabama  respecting  the  negotiation  of  single  bills,  &c  ,  the  ob- 
ligor may  show,  as  against  the  assignee  suing  in  his  own  name,  that  the  note  has  been 
avoided  for  fraud  of  the  obligee,  or  may  rely  on  such  fraud  and  the  damage  arising 
therefrom  as  a  partial  or  total  failure  of  consideration.  WUhers  v.  Oreene,  9  H. 
213 104. 

4.  The  modern  doctrine,  as  to  partial  failure  of  consideration,  and  unliquidated  daz&- 
ages  suffered  by  the  defendant,  being  shown  by  way  of  defence,  examined.    lb. 

Contract,  1 ;  Ferrt,  S. 

DEATH. 
Writ  of  Error,  7. 

DEBT. 
Pleading,  1-3. 

DEBTOR  AND  CREDITOR. 

ASBIONMENT,  2. 

DEDICATION, 
Wat, 

DEED. 

1.  If  one  part  of  an  indenture  is  produced  by  one  party  to  it,  signed  by  the  other 
parry,  the  presumption  is,  that  the  other  part,  signed  by  himself  is  in  the  hands  of 
the  other  party.    Hallett  t.  ColHnSy  10  H.  174-  •  -  -849. 

2.  In  Louisiana,  a  notarial  act  concerning  immovable  property,  has  no  effect  on  the 
rights  of  third  persons,  until  recorded  in  the  proper  office.  MsCojf  v.  RhodeSf  11  H. 
181 575. 

3.  If  a  law  requires  mortgages  to  be  recorded,  and  a  mortgage  had  already  been  re- 
corded prior  to  the  passage  of  the  law,  this  is  sufficient  Fowler  v.  Merrill^  11  H. 
375. • • .655. 

Adverse  Possession  ;  Estoppel;  Evidence,  4 ;  Joint-Tenants,  dsc. ;  Limita- 
tions OF  Suits,  3. 

DEMAND. 
Sale,  2. 

DEMURRER. 
Pleading,  4,  5. 

DEPOSITION. 

A  judge  of  probate  in  Mississippi,  is  "a  judge  of  a  county  court,"  witlun  the  meaning 
of  the  80th  section  of  the  judiciary  act  of  1789,  (1  Stats,  at  Large,  88.)  Fowler  r. 
Merrill,  11  H.  875.... 655. 

VOL.  XVIII.  65 
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DEVISE  AND  LEGACY. 

A.  bequest  "  to  some  disposition  thereof  which  my  executors  may  consider  as  promising 
most  to  benefit  the  town  and  trade  of  Alexandria,  leaving  the  same  entirely  to  their 
disposition  of  it,  in  such  manner  as  appears  to  them  promises  to  yield  the  greatest 
good "  —  is  too  vague  to  be  executed  by  a  court  of  chancery,  under  its  ordinaiy 
judicial  equity  powers ;  and  the  43d  of  Elizabeth,  not  having  been'  adopted  as  part 
of  the  law  of  Virginia,  the  bequest  there  is  void,  and  the  property  belongs  to  the  heir 
at  law.     Wheeler  v.  Smithy  9  H.  55 88. 

Evidence,  2.  8. 

DISMISSAL  OF  SUIT. 
Courts  of  the  United  States,  19-21.  22.  24.  25. 

DIVISION  OF  OPINION. 
Courts  of  the  United  States,  26. 

DUE  DILIGENCE. 
Bills  of  Exchange,  &c.  4.  5. 

EJECTMENT. 
Courts  of  the  United  States,  6. 

EQUITY. 

1.  In  modem  practice,  courts  usually  give  a  summary  remedy  on  motion,  where  a  writ 
of  QudUa  querela  was  formeriy  used ;  but  a  bill  in  equity  wUl  also  lie.  Humphreyi  t. 
LeggeUj  9  H.  297 151. 

2.  Therefore,  where  a  defendant  had  a  good  defence,  which  accrued  afler  the  case  was 
sent  back  to  the  circuit  court  from  this  court,  and  under  the  mandate  of  this  court, 
was  prevented  from  pleading  it,  equity  relieved  him,  by  enjoining  the  judgment.  16. 

8.  A  court  of  equity  will  not  give  a  remedy  against  the  personal  assets  of  a  deceased 
surety,  when  the  remedy  at  law  has  been  lost  by  the  election  of  the  obligee  to  take  a 
joint  judgment  on  a  joint  and  several  obligation.  United  States  v.  Price,  9  H. 
88  •  •  •  •  .4 1  • 

4.  The  question  whether  the  title  of  a  township  to  the  sixteenth  section  reserved  for 
school  lands  by  the  acts  of  March  8,  1808,  (2  Stats,  at  Large,  288,)  and  April  21» 
1806,  (2  Stats,  at  Large,  401,)  shall  prevail  against  the  title  of  a  Choctaw  Indian, 
under  his  actual  occupancy,  and  the  relinquishment  to  him  of  the  ultimate  title  of  the 
United  States  by  treaty,  is  a  question  of  law,  and  a  court  of  equity  should  not  pass 
upon  it  in  a  bill  for  that  purpose  only.     Gaines  v.  Nicholson^  9  H.  856  •  •  •  •  1 74. 

5.  Under  a  general  prayer  for  relief  a  specific  performance  may  be  decreed.  Tayloe  t. 
Merchants  Fire  Insurance  Company,  9  H.  890-  •  •  '191. 

6.  A  court  of  the  United  States  sitting  in  a  State  where  the  distinction  between  law 
and  equity  does  not  exist,  may  adopt  the  state  proceedings  to  try  suits  at  law :  but 
equitable  rights  must  be  presented  and  tried  according  to  the  rules  prescribed  by 
this  court  for  the  pleadings  and  practice  in  equity.  Bennett  v.  Buttenoorth,  1 1  H. 
669*  ••  -757. 

7.  The  rule  which  protects  hon&fide  purchasers  does  not  apply  to  purchasers  of  merely 
equitable  titles.    HaUeit  v.  Collins,  10  H.  1 74 849. 

Answer  ;  Courts  of  the  United  States,  18 ;  Devise,  &c.  ;  Injunction  ;  In- 
surance, 1 ;  Pleading,  5;  Public  Lands,  4;  Release,  &c.;  Trust;  United 
States,  1.  8. 
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ESTATES  OP  PERSONS  DECEASED. 
Equitt,  S  ;  Execution,  1. 

ESTATE  TAIL. 

The  settled  construction  of  the  act  of  New  York,  for  abolishing  entails,  passed  in  1786, 
is,  that  it  includes  estates  tail  in  remainder  and  vests  in  the  remaindeivman  a  fee- 
simple,  subject  only  to  the  life-estate  of  the  tenant  in  possession ;  and  this  construc- 
tion of  the  statute,  by  which  a  rule  of  property  has  been  established,  is  followed  by 
this  court     Van  Rensselaer  r.  Kearney y  11  H.  297*  •  •  'GSl. 

ESTOPPEL. 

1 .  If  a  deed  of  conveyance,  expressly  or  by  necessary  implication,  affirms  that  the  grantor 
has  and  conveys  a  fee-simple  in  the  land,  his  heirs  are  estopped  from  denying  that 
he  had  that  estate,  and  passed  it  by  the  deed  to  the  grantee ;  and  this  may  appear, 
in  any  part  of  the  deed,  or  by  other  writings  which  are  referred  to  therein.  Van 
Rensselaer  v.  Kearney,  11  H.  297.  •  •  -681. 

2.  The  particular  terms  of  a  deed  examined,  and  taken  in  connection  with  the  writingi 
referred  to,  held  to  amount  to  such  an  estoppel,    lb. 

Bills  of  Exchange,  &c.  1 ;  Execution,  2  ;  Trust,  1. 

EVIDENCE. 

1.  Spanish  laws  prevailing  in  Louisiana  before  its  cession,  and  affecting  titles  to  lands 
there,  must  be  judicially  noticed  by  the  court.  Their  existence  is  not  matter  of  fact 
to  be  tried  by  a  jury.     United  States  v.  Turner,  11  H.  668 752. 

2.  Parol  evidence  of  declarations  of  the  testator,  nuide  at  the  time  he  was  engaged  m 
making  his  will,  as  to  his  testamentary  intentions,  is  not  admissible  to  show  that  a 
devise  to  his  children  was  not  intended  to  include  his  daughters.  WeatherheatTs 
Lessee  v.  BaskervUle,  11  H.  829*  •  •  •647. 

3.  Nor  can  the  acquiescence  of  one  of  the  daughters,  who  was  under  coverture,  be  re- 
lied on  to  show  that  the  testator  did  not  include  her  among  his  devisees,  under  the 
words  "  my  children."    Ih, 

4.  Where  the  plaintiff  showed  by  parol  that  two  of  the  calls  in  his  deed  were  not  ap- 
plicable to  a  lot  of  which  he  was  in  possession,  unless  another  lot,  of  which  the  de- 
fendant was  in  possession,  was  also  to  be  included,  the  defendant  may  give  other 
parol  evidence  of  the  acts  and  declarations  of  the  plaintiff,  to  show  that  the  lot  of  the 
defendant  was  not  included  in  the  description  contained  in  the  plaintiff's  deed. 
Atkinson* s  Lessee  v.  CSimmins,  9  H.  479-  •  •  '229. 

6.  Extraneous  evidence  that  a  clause  in  a  written  contract,  providing  for  the  forfeiture 
of  a  fixed  sum  if  the  work  should  not  be  completed  by  a  certain  day,  was  intended 
to  liquidate  the  damages  for  such  failure,  is  not  admissible.  Van  Buren  y.  Digges^ 
11  H.  461 688. 

€.  Declarations  by  a  patentee  who  had  parted  with  his  interest,  under  the  patent,  that 
he  never  completed  his  invention,  are  not  evidence  against  one  claiming  under  him. 
WUson  V.  Simpson,  9  R  109-  • .  -58. 

7.  A  treasury  transcript,  which  is  a  substantial  copy  of  the  quarterly  returns  of  a  ooU 
lector  of  customs,  revised  and  corrected  by  the  accounting  officers  of  the  treasury, 
is  evidence,  under  the  act  of  March  8,  1797,  (1  Stats,  at  Large,  512;)  and  it  is  no 
objection  that  they  contain  charges  which  are  the  aggregates  of  items  rendered  by 
the  collector  in  his  quarterly  abstracts,  references  to  those  abstracts  being  made,  and 
they  not  having  been  called  for  at  the  trial.  Hoyt  v.  United  States,  10  H.  109*  •  •  • 
815. 

8.  A  special  contract  and  also  a  quantum  meruit  being  declared  on,  it  is  competent  foi 
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the  defendant  to  show  that  the  only  contract  made  was  special,  that  it  differed  e»* 
sentially  from  that  declared  on,  and  is  still  unexecuted ;  such  evidence,  if  believed, 
defeats  the  action  on  both  counts.    Washington^  Sfc  Steam  Packet  Company  v.  Sicb- 

les,  10  H.  419 440. 

B.  Though  a  contract  provided  for  a  particular  mode  of  testing  the  amount  of  fuel  saved 
hy  means  of  an  improvement  in  steam  machinery,  yet  having  given  evidence  of  that 
test,  it  was  competent  to  confirm  it  by  similar  experiments,  and  the  experience  of 
others  on  board  other  steamboats,    lb, 

10.  A  witness  having  been  impeached  by  evidence  of  declarations  inconsistent  with  his 
testimony,  cannot  be  corroborated  by  evidence  of  other  declarations  corresponding 
with  his  testimony.     Conrad  v.  Griffey ^  11  H.  480*  •  •  •  691. 

11.  A  lawful  partition  by  judicial  decree  among  tenants  in  common,  under  which  the 
demandant  has  received  her  legal  share  of  her  father's  lands,  cannot  be  presumed, 
as  against  the  demandant,  from  lapse  of  time,  and  acquiescence,  and  the  destruction 
of  the  records  of  the  court  having  jurisdiction  to  make  such  partitions,  if  the  demand- 
ant was  married  while  under  age,  and  continued  under  coverture  until  a  short  time 
before  action  brought     WeatherheacTs  Lessee  v.  Baskerville,  11  H.  S29<  •  •  •647. 

Adverse  Pobsesbion  ;  Answer  ;  Damages,  2-4 ;  Fraudulent  Convkyakck  ; 

FuBuc  Lands,  S.  8. 

EXCEPTIONS. 

A  judgment  will  not  be  opened  to  enable  a  plaintiff  in  error  to  correct  an  all^;ed  mis- 
take in  a  bill  of  exceptions.     Gayler  v.  Wilder,  10  H.  477*  •  •  '466. 

EXECUTION. 

1.  In  Missouri,  in  1886,  lands  of  a  deceased  debtor  could  be  sold  on  execution  under  a 
judgment  against  his  executors.    Landes  v.  Brant,  10  H.  348-  •  •  •418. 

2.  Where  an  imperfect  Spanish  title  was  seized  and  sold  on  execution  in  conformity 
with  the  local  law  of  the  Missouri  territory,  while  proceedings  were  pending  before 
a  board  of  commissioners,  and  the  perfect  title  was  subsequently  granted  by  patent 
to  the  debtor,  pursuant  to  the  decision  of  the  boaix],  it  enured  to  the  benefit  of  the 
purchaser  of  the  imperfect  title,  both  by  the  doctrine  of  relation,  applicable  to  such 
a  case,  and  because,  the  patentee,  being  dead  at  the  date  of  the  patent,  under  the 
act  of  congress  of  May  20,  1836,  (5  Stats,  at  Large,  31,)  the  purchaser  had  a  better 
title  than  the  devisees  of  the  patentee.    lb. 

Assignment,  8. 

EXECUTORS  AND  ADMINISTRATORS. 
Action,  1 ;  Execution,  1. 

FACTOR. 

1.  A  factor  has  not  power  to  transfer  the  title  of  his  principal  to  goods  consigned  to 
him  for  sale,  in  payment  of  a  precedent  debt  due  from  himself;  and  a  creditor  who 
receives  the  goods  under  such  an  arrangement,  as  well  as  his  vendee,  though  acting 
in  good  faith,  and  in  ignorance  of  the  fiict  that  the  goods  did  not  belong  to  tha 
factor,  acquires  no  tide,  as  against  the  principal.  Warner  v.  Martin,  11  H.  309. . .  • 
698. 

2.  A  factor,  who  leaves  the  country,  cannot  delegate  to  his  clerk  the  power  to  sell  goods 
of  his  principal,  no  usage  of  the  trade  to  that  effect  being  shown,    lb, 

FERRY. 

1.  A  law  granting  to  a  town  the  right  to  keep  a  ferry  across  a  public  river,  does  noc 
amount  to  a  contract  between  the  State  and  the  town,  so  as  to  preclude  the  legi»- 
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latnro  from  revoking  tho  grant    East  Hartford  v.  Hartford  Bridge  Company,  10 
H.  511 483. 

8.  The  legislature  having  ordered  a  ferry,  which  came  in  competition  with  a  toll  bridge, 
to  be  discontinued,  in  consideration  that  the  proprietors  of  the  bridge  would  incur 
certain  expenses  for  the  public  benefit,  and  on  the  faith  of  such  discontinuance  these 
expenses  having  been  incurred,  held,  in  conformity  with  the  decision  of  the  highest 
court  of  the  State,  that  the  legislature  could  not  restore  the  ferry  without  violating 
the  constitution  of  the  State.    lb, 

8.  And  the  town,  continuing  to  use  the  ferry,  was  held  liable  to  the  company  for  the 
damages  caused  by  such  continuance.    East  Hartford  v.  Hartford  Bridge  Company^ 

10  H.  541 499. 

Tbeatt,  1. 

FLORIDA. 
Courts  of  the  United  States,  14-18 ;  Publio  Lands,  9-14. 

FRANCE. 
Public  Lands,  13. 17-26.  SO;  Tbeatt,  8. 

FRANCHISE. 
Febry;  Tbeatt,  1. 

FRAUD. 

1.  A  release  made  by  heirs,  just  come  of  age,  out  of  possession,  ignorant  of  the  value 
of  the  land,  and  of  the  nature  of  their  title,  obtained  by  one  in  possession,  well  ac- 
quainted with  the  facte,  who  had  designedly  obscured  the  title,  and  who  paid  only  an 
inadequate  consideration,  was  set  aside,  as  constructively  fraudulent.  HaUett  v. 
Collins,  10  H.  174 849. 

2.  A  family  compromise  of  litigated  rights  upheld  by  the  court,  though  wanting  in  some 
formalities,  and  subject  to  some  doubts  as  to  its  fiiimess.  Cfrats^s  Executors  v. 
Cohetiy  11  H.  1 529. 

Damages,  8;  Judquent,  &c.  1;  Public  Lands,  8;  United  States,  1. 

FRAUDULENT  CONVEYANCE. 

An  instruction  to  the  jury,  that  "  if  a  mortgage  conveyed  more  property  than  would 
be  sufficient  to  secure  the  debt,  it  was  fraudulent,"  is  erroneous,  this  not  being  even 
a  badge  of  fraud.    Downs  v.  Kissamf  10  H.  102. . .  .814. 

GEORGIA. 
Public  Lands,  15. 16. 

GRANT. 
Febbt;  Public  Lands,  1.  7-11. 15-19.  22-28.  80;  Tbeatt,  1. 

GUARANTEE. 

Under  the  following  letter  of  guarantee :  "  I  hereby  guarantee  the  payment  of  any 
purchases  of  bagging  and  rope  which  Thomas  Barrett  may  have  occasion  to  make 
between  this  and  the  1st  of  December  next."  Held,  1.  Tliat  the  limitation  was  of 
the  time  within  which  purchases  were  to  be  made,  not  of  the  credit  to  be  allowed  to 
the  purchaser.  2.  That  immediate  notice  of  the  goods  furnished  need  not  be  given 
to  the  guarantor ;  all  that  was  required  being,  notice  within  a  reasonable  time  after 
the  dealings  under  the  guarantee  were  closed.    8.  That  the  efiect  of  a  promise  hj 

65* 
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the  guarantor  to  paj  what  was  due  from  the  principal  debtor,  there  being  no  new 
consideration,  must  depend  upon  whether  he  then  had  knowledge  of  all  the  material 
facts.    Louisville  Manufacturing  Company  v.  Welch,  10  H.  461. .  •  .460. 

HEIR. 
Ebtopppel. 

HUSBAND  AND  WIFE. 

An  actual  contract  of  marriage,  made  without  the  presence  of  a  priest,  before  a  civil 
magistrate  of  Spain,  in  the  colony  of  Louisiana,  while  under  the  dominion  of  that 
power,  followed  by  cohabitation  and  acknowledgment,  was  valid,  and  the  oflspring 
legitimate,  according  to  the  laws  in  force  in  the  colonies  of  Spain.  UalleU  v.  Coir- 
Uns,  10  H.  174 349. 

Evidence,  8.  H  ;  Trust,  2. 

ILLINOIS. 
Limitations  of  Suits,  3. 

INDICTMENT. 

COUBTS  OF  THE  UNITED  STATES,  16-18. 

INFANT. 
Evidence,  11. 

INFORMATION. 
Pleading,  5. 

INJUNCTION. 

To  maintain  a  bill  for  an  injunction  to  restrain  a  public  nuisance,  a  private  person  must 
prove  special  damage  to  himself,  and  that  the  injury  inflicted  is  of  such  a  character 
that  an  action  at  law  does  not  afford  an  adequate  remedy.  Irwin  v.  Dtxian,  9  H.  10 
•  •  •  .t^. 

Equity,  1.  2 ;  Practice,  1.  2 ;  United  States,  3. 

INSOLVENT. 

The  payee  of  a  note  may  sue  thereon,  though  he  has  become  insolvent  under  the  laws 
of  Louisiana,  he  being  one  of  the  syndics,  to  settle  his  own  estate.  Randon  t. 
Toby,  11  H.  493 694. 

Courts  of  the  United  States,  7. 10. 11. 

INSURANCE. 

1  An  offer  by  underwriters  to  insure  property  on  certain  terms,  sent  to  the  owner  bj 
mail,  cannot  be  revoked  after  it  has  been  received  by  him  and  accepted  by  a  letter 
deposited  in  the  post-office  the  next  day,  and  addressed  to  the  underwriters.  Such 
acceptance  makes  a  complete  contract  to  insure,  which  a  court  of  equity  will  en« 
force  by  compelling  the  underwriter  to  pay  the  amount  agreed  to  be  insured. 
Tayloe  v.  Merchants*  Fire  Insurance  Company ^  9  H.  890. . .  .191. 

2  Where  the  mode  of  payment  of  premiums  had  not  been  prescribed  to  an  agent,  he 
could  agree  to  accept  the  check  of  the  insured,  drawn  against  funds  in  bank.     /ft. 

3.  If  a  company  refuse  to  issue  a  policy,  saying  nothing  as  to  the  preliminary  proof  of 
loss,  they  waive  its  production.    lb. 


INDEX.  776 

INTEREST. 

Unliquidated  aoms,  due  on  contract,  bear  interest  from  the  time  of  a  judicial  demand 
by  the  laws  of  Louisiana.    Barrow  v.  Re(d>,  9  H.  366 ....  1 78. 

INTERNATIONAL  LAW. 

1.  A  neutral,  who  has  resided  in  an  enemy's  country,  resumes  his  neutral  rights,  as  soon 
as  he  puts  himself  and  his  family  m  itinere  to  return  home  to  reside ;  and  he  has  a 
right  to  take  with  him  the  means  of  support  for  himself  and  his  family,  in  specie. 
United  Slates  v.  GuUlem,  11  H.  47 545. 

8.  Such  property  is  not  forfeited  by  a  breach  of  blockade  by  the  vessel,  on  board  of 
which  he  has  taken  passage,  if  he,  personally,  is  in  no  fault    lb. 

Bevexte  Laws,  1 ;  Treaty,  1. 

IOWA. 
Boundary  ;  Constitutional  Law,  8 ;  Judgment,  &c.  8. 

JEOFAILS,  STATUTE  OF. 
Judgment,  &c.  7. 

JOINT  DEFENDANTS. 
Writ  of  Error,  2. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

The  grantee  of  one  tenant  in  common  may  defend  his  possession  upon  that  title. 
Webster  v.  Betd,  11  H.  487. . .  .678. 

Evidence,  11 ;  Trust,  1. 

JUDGMENT  AND  DECREE. 

1.  If  a  judgment  is  set  up  in  a  collateral  action,  against  a  party  who  had  not  opportunity 
to  plead  to  the  action  in  which  it  was  recovered,  because  no  notice  was  given  to  him 
of  its  pendency,  may  be  avoided  by  proof  of  fraud,  or  it  may  be  shown  to  be  void  on 
its  face.     Webster  v.  Reid,  11  H.  4^7.  • .  -678. 

2.  Where  the  record  shows  that  the  defendant  appeared  by  attorney,  this  fact  cannot 
be  controverted  in  an  action  in  which  the  judgment  comes  in  question  only  collater- 
ally. If  voidable  for  want  of  notice,  inasmuch  as  on  its  face  it  is  valid,  it  shojold  have 
been  avoided  by  some  appropriate  direct  proceeding  to  reverse  it  Landes  v.  Brant^ 
10  H.  848 418. 

8.  A  judgment,  in  personam,  recovered  without  any  notice,  and  without  any  attach- 
ment of  property  on  itiesne  process,  though  authorized  by  a  law  of  the  territory  of 
Iowa,  is  a  nullity.     Webster  v.  Reid,  11  H.  437-  •  •  '678. 

4.  The  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  providing  for  the  authentication 
of  records,  &c.,  though  it  makes  a  judgment  regularly  recovered  in  another  State, 
and  duly  authenticated,  conclusive  evidence  of  an  established  demand,  as  of  the  date 
of  such  judgment,  does  not  prevent  the  several  States  from  enacting  statutes  of  limi- 
tation, barring  actions  on  such  judgments  in  their  courts ;  and  the  courts  of  the 
United  States,  sitting  in  a  State  where  such  a  statute  exists,  must  apply  it,  in  an 
action  at  law.    Bank  of  the  Slate  of  Alabama  v.  Dalton,  9  H.  522*  •  •  •249. 

6.  The  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  does  not  apply  to  a  judgment 
recovered  against  a  non-resident  joint  debtor,  without  notice  to  him ;  and  such  a 
judgment  is  not  entitled  to  any  faith  or  credit  out  of  the  State  in  which  it  was  ren 
dered.    D'Arcy  v.  Ketchum^  11  H.  165-  •  •  -586. 

6.  A  judgment  by  default  in  an  action  of  debt  upon  promissory  notes,  is  final,  and  the  lien 
of  the  judgment  attaches  upon  its  rendition.     Clements  y.  Beny,  11  U.  398  •  •  •   660. 
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y.  A  mistake  in  the  entry  of  the  jadgment,  as  to  the  name  of  the  defendant,  beii^ 
rightly  named  elsewhere  on  the  record,  and  in  the  judgment  called  **  the  defendant,* 
is  cnred  by  the  statute  of  jeofeils.  (1  Stats,  at  Laige,  91,  §  32.)  Conrad  v.  Griffaf^ 
11  IL480 691. 

Assignment,  S  ;  Bankbupt  ;  Courts  of  the  United  States,  8.  9. 16-20.  23 ; 
Damages,  1;  Equity,  1-3.5;  Evidence,  11;  Exceptions;  Execution,  1 
Jurisdiction;  Pleading,  4;  Public  Lands,  3;  Set-off;  Verdict;  Writ 
OF  Error,  2. 

JUiaSDICTlON. 

If  a  court  exercises  over  the  property  of  a  non-resident,  on  whom  no  process  is  senred, 
any  jurisdiction  not  conferred  by  law,  its  act  is  merely  void,  not  voidable  by  error  or 
appeal    BosweWs  Lessee  v.  Ods,  9  U.  336-  •  •  •  168. 

Constitutional  Law,  1 ;  Courts  of  the  United  States,  10. 11. 

•  « 

JURY. 
Constitutional  Law,  8 ;  Eyidencb,  l. 

LAND. 
Deed,  2;  Execution,  1 ;  Real  Acnov. 

LAPSE  OF  TIME. 
Eyidencb,  11. 

LAW  AND  FACT. 
Evidence,  1. 

LEX  LOCL 
Bankrupt  ;  Limitations  of  Suits,  1. 

LIEN. 
Courts  of  thb  United  States,  8.  9 ;  Judgment,  ftc  6. 

LIMITATIONS  OF  SUITS. 

1.  Statutes  of  limitation,  which  only  bar  the  remedy,  are  laws  of  the  forum  only ;  oon- 
soqnently,  a  statute  of  limitations  of  a  foreign  county,  or  another  State,  where  the 
contract  was  made,  cannot  be  pleaded  in  bar.  Townsend  t.  Jemison,  9  H.  407*  •  •  • 
200. 

2.  The  court  cannot  ingraft,  on  a  statute  of  limitations,  an  exception  not  found  ther^n, 
however  reasonable  and  just  it  may  be.  Bank  of  the  State  of  Alabama  y.  DaUoiif 
9  11.522 249. 

S«  The  statute  of  limitations  of  Illinois,  which  makes  a  possession  of  seven  years  a  bar, 
in  favor  of  one  having  a  connected  title  deducibie  from  any  officer  authorized  by  the 
laws  of  the  State  to  sell  such  land  for  non-payment  of  taxes,  does  not  include  a  case 
where  the  deed  from  an  officer  was  void  on  its  face,  because  the  requirements  of  the 
law  were  not  observed  in  making  the  sale ;  and  the  officer  had  no  authority,  accord* 
ing  to  the  recitals  in  the  deed,  to  make  the  sale.  Moore  v.  Brown^  11  H.  414*  •  •  • 
665. 

4.  An  agreement  in  writing,  for  a  valuable  consideration,  to  extend  the  time  of  pay 
ment  of  notes,  already  payable,  and  to  receive  payment  at  certain  times  therein 
specified,  stops  the  running  of  the  statute  of  limitations  until  the  expiration  of  the 
extended  terms  of  credit    Randon  v.  Toby,  11  H.  493*  •  •  •694. 

Judombnt,  &c.  4 ;  Writ  of  Error,  3.  4. 
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LIQUIDATED  DAMAGES. 
Eyidenck,  5. 

LOCAL  LAW. 

COUBTS  OF  THE  UNITED  STATES,  1.  4.  5.  27. 

LOUISIANA. 

Action,  1 ;  Deed,  2 ;  Evidence,  1 ;  Husband  and  Wife  ;  Insolvent    Inteb- 
bst;  Public  Lands,  17-30;  Real  Action;  Sale,  2;  Tbeaty,  1.  8. 

MANDAMUS. 

A  mandamtis  will  not  be  issued  to  the  secretary  of  the  treasury  to  compel  the  pajrment 
of  a  debt  due  from  the  United  States,  for  which  no  appropriation  has  been  made  by 
law.    Reeside  t.  Walker,  11  H.  272 623. 

MANDATE. 

CoUBTS  OF  THE  UNITED   STATES,  14.  19.   20.  28. 

MARRIAGE. 
Husband  and  Wife. 

MISSISSIFPL 
Bills  of  Exchange,  &c.  2. 

MISSOURI 
BouNDABT ;  Execution  ;  Public  Lands,  8. 

MISTAKE. 
Release,  &c. 

MORTGAGE. 
Damages,  1 ;  Deed,  8. 

NAVY  OF  THE  UNITED  STATES. 
Public  Lands,  2. 

NEUTRAL  AND  NEUTRALITY  LAWS. 

COUBTS  OF  THE  UNITED  STATES,  7  ;  InTEBNATIONAL  LaW. 

NEW  YORK. 
Estate  Tail. 

NOTARY. 
Deed,  2. 

NOTICK 
Advebsb  Possession  ;  Bills  of  Exchange,  &c.  4.  6 ;  Guabanteb. 

•  NUISANCK 
Injunction. 
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OFFICER. 
Constitutional  Law,  5 ;  Post-Office,  &c 

ORDINANCE  OF  1787. 

The  effect  of  the  ordinance  of  1787  for  the  government  of  the  territory  northwert  of 
the  Ohio,  considered.    Sirader  v.  Graham,  10  H.  82*  •  •  •  805. 

PARTITION. 
Evidence,  11. 

PATENT. 

1.  The  use  of  clay  to  make  a  particular  kind  of  door-knob,  that  kind  of  knob  being 
known,  and  clay  having  been  used  to  make  door-knobs  of  other  kinds,  and  the  prac- 
ticability of  using  it  for  this  kind  of  knob  being  obvious  to  an  ordinar}'  mechanic 
acquainted  with  the  business,  is  not  the  subject  of  lettcrfr-patent  HotchJdst  v.  Greenr 
wood,  11  H.  248*  ••-615. 

2.  The  title  to  letters-patent  granted  to  an  inventor,  enures  to  his  assignee  under  a 
deed  recorded  in  the  patent-office  before  the  letters  were  issued,  and  no  further  con- 
veyance from  the  patentee  to  the  assignee  is  necessary  to  vest  the  legal  title  in  the 
latter.     Gayler  v.  Wilder,  10  H.  477- . .  -466. 

3.  An  assignee  of  a  sectional  interest  in  a  patent  must  have  the  entire  right  within  the 
territory  specified,  to  enable  him  to  sue  in  an  action  at  law  under  the  14th  section 
of  the  patent  act  of  July  4,  1836,  (5  Stats,  at  Large,  128.)     lb. 

4.  A  prior  construction  and  use  of  the  thing  patented,  in  one  instance  only,  which  had 
been  finally  forgotten,  or  abandoned,  and  never  made  public,  so  that,  at  the  time  of 
the  invention  by  the  patentee,  the  invention  did  not  exist,  will  not  render  a  patent 
invalid.    lb,  ^ 

5.  The  drawings,  as  well  as  the  entire  specification,  may  be  referred  to  in  explanation 
of  what  is  patented.     Hogg  v.  Emerson^  11  H.  587  •  •  •  •  724. 

6.  Construction  of  a  specification  and  claim  of  letters-patent  for  an  improvement  in 
rails,  &c.,  held  to  be  substantially  a  claim  for  a  combination,  and  that  the  defendants, 
not  having  used  one  essential  element  of  that  combination,  had  not  infringed.  Stimp- 
son  V.  Baltimore  and  Susquehanna  Railroad  Company,  10  H.  329*  •  •  -412. 

7.  An  assignee  of  a  right  to  use  a  patented  planing-machine,  who  has  the  right  to  con 
tinue  the  use  of  a  particular  machine  afler  an  extension  of  the  term  of  the  patent, 
according  to  the  decision  of  this  court  in  Wilson  v,  Rousseau,  4  How.  646,  may  re- 
place the  knives  when  worn  out,  without  destroying  the  identity  of  that  particulai 
machine.     Wilson  v.  Simpson,  9  H.  109*  •  •  -58. 

Action,  2;  Courts  of  the  United  States,  13;  Damages,  2;  Evidence,  6* 
Execution,  2 ;  Public  Lands,  8 ;  Real  Action  ;  United  States,  1. 

PAYMENT. 
Bond,  1 ;  Constitutional  Law,  2-4 ;  Insurance,  2 ;  Post-Office,  &c.  8. 

PENALTY. 
Evidence,  5. 

PENNSYLVANIA. 
Courts  of  the  United  States,  10. 11 ;  Seik>ff. 

PETITORY  ACTION. 
Real  Action. 
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PLEADING. 

1.  To  an  action  of  debt  on  a  bond  of  a  receiver  of  public  moneys,  conditioned  that  be 
would  faithfully  execute  the  duties  of  his  office,  it  is  a  bad  plea  by  the  sureties  that, 
after  breach,  another  bond  was  accepted  in  satisfaction  of  the  first,  or  that  the  prin- 
cipal falsely  pretended  to  have  received  the  money  in  question,  and  gave  receipts 
therefor,  and  returned  the  same  to  the  treasury  department,  when  in  fact  he  had  not 
received  the  same.     United  Stales  v.  Giraully  11  II.  22-  •  •  ^ddS. 

2.  This  last  plea  distinguished  from  the  defence  in  United  States  v,  Boyd,  5  How.  29. 
lb. 

8.  A  defendant  cannot  plead  that  the  only  evidence  of  a  breach  of  a  bond  consists  in  a 
certain  paper,  and  then  proceed  to  show  that  it  does  not  prove  a  breach ;  he  is  not 
allowed  to  make  the  case  turn  on  his  allegations  concerning  the  proofs  of  his  ad- 
versar}-.    lb. 

4.  An  error  in  the  prayer  for  judgment,  in  a  plea  in  bar,  will  not  prevent  the  rendition 
of  the  judgment  appropriate  to  the  substance  of  the  plea,  confessed  by  general  de- 
murrer.    Withers  v.  Greene^  9  11.  213*  •  •  •  104. 

6.  Though  a  proceeding  is  in  the  form  of  an  information  by  the  district  attorney  in  be- 
half of  the  United  States,  if  it  shows  rights,  and  claims  a  remedy  for  the  United 
States,  though  it  should  have  been  simply  a  bill  in  equity  in  the  name  of  the  United 
States,  it  will  not  be  dismissed  on  demurrer  for  this  defect  of  form.  United  Slates 
T.  Hughes^  11  H.  552*  •  •  ^Tll. 

Bills  of  Exchange,  &c.  3 ;  Equity,  5.  6 ;   Judoment,  &c.  7 ;  Limitations  of 

Suits,  1. 

PORTUGAL. 
Treaty,  2. 

POST-OFFICE  AND  POSTMASTER. 

1.  If  the  postmaster-general  has  any  power  to  make  loans  of  the  public  money,  such 
power  must  be  limited  to  the  exigencies  of  his  department,  occurring  in  its  legitimate 
and  regular  operations.  He  cannot  lawfully  advance  money  to  a  clerk  either  by 
way  of  loan,  or  to  purchase  a  depreciated  certificate  of  deposit.  United  Slates  x. 
Brown,  9  H.  487 232. 

8.  A  clerk  in  the  post-office  department,  who  performs  only  the  duties  regnlarlj  in- 
cumbent on  his  office,  cannot  claim  any  extra  compensation  therefor.    lb, 

8.  Where  a  postmaster  relied  on  a  payment  alleged  to  have  been  made  by  him  to  a 
mail  contractor,  but  had  not  observed  the  regulations  of  the  department  as  to  the 
mode  of  payment,  the  receipts  to  be  taken,  or  the  notices  to  be  given  to  the  depart- 
ment, and  the  contractor  had  not  been  charged  with  the  alleged  payment  on  the  set- 
tlement of  his  account  with  the  department  Held^  it  could  not  be  allowed  as  a  credit 
to  the  postmaster,  in  an  action  against  him  and  his  sureties  on  his  official  bond. 
United  States  v.  Roberts,  9  H.  501 244. 

4.  Under  the  32d  section  of  the  act  of  March  3,  1825,  (4  Stats,  at  Large,  112,)  as  well 
as  under  the  instruction  of  the  postmaster-general,  a  postmaster,  who  leaves  his  office 
in  a  current  quarter,  is  liable  to  a  double  charge,  if  he  fail  to  render  his  account  for 
the  space  of  one  month  after  the  expiration  of  the  quarter.    lb. 

PRACTICE. 

1.  On  a  motion  for  an  injunction,  the  court  referred  the  case  to  a  commissioner  to  take 
proofs  upon  questions  stated,  and  to  report  on  those  qutistions,  together  with  the 
proofs,  allowing  him  to  employ  an  expert  to  aid  him  and  m/ike  a  report  to  be  annexed 
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to  his.  Other  questions  were  reserved  until  the  report  and  a  further  hearing  tibereoik 
Pennsylvania  v.  Wheeling  and  Belmont  Bridge  Company,  9  H.  647*  •  •  •291. 

2.  Time  for  taking  testimony  and  reporting  by  the  commissioner,  extended  till  the 
further  order  of  the  court :  and  the  authority  to  take  testimony  since  the  first  day 
of  the  current  term,  confirmed ;  and  the  report  having  been  returned,  ordered,  that 
the  case  be  continued  to  the  next  term,  with  leave  to  each  party  to  file  exceptioiis 
to  the  report  on  or  before  a  day  fixed,  —  the  exceptions  to  stand  for  argument  at  a 
certain  time  thereafter.  If  no  exceptions  should  be  filed  by  either  party,  then  the 
case  to  stand  for  final  hearing  on  the  day  last  mentioned,    lb.  11  H.  528*  •  •  •  703. 

8,  A  bill  of  complaint  allowed  to  be  filed  against  the  State  of  Georgia,  and  process  of 
subpoena  awarded.    Florida  v.  Georgia,  11  H.  298*  •  •  -628. 

Courts  of  the  United  States,  21-27;  Equity,  1.  2.  6;  Exceptions;  Writ 

OF  Error. 

PRESUMPTION. 
Deed,  1 ;  Evidencb,  11 ;  Public  Lands,  16. 

PBOBATE  COURT. 
Deposition. 

PROCESS. 
Courts  of  the  United  States,  27 ;  Practice,  8. 

PROTEST. 
Revenue  Laws,  6.  9. 

PUBLIC  LANDS. 

1.  A  supplemental  article  to  a  treaty  of  cession  of  land,  with  a  tribe  of  Indians,  reciting 
that  a  certain  quantity  of  land  had  been  granted  by  the  tribe  to  certain  persons,  and 
stipulating  that  those  persons  should  have  their  right  to  the  said  land  reserved,  fiir 
them  and  their  heirs  and  assigns  forever,  to  be  laid  off  in  the  southeast  comer  of  the 
lands  ceded,  gave  a  fee-simple  to  the  persons  named,  and  their  grantee  has  a  perfect 
title.     United  States  v.  Brooks,  10  H.  442 445. 

2.  It  is  an  offence  against  the  act  of  March  2,  1881,  (4  Stats,  at  Laige,  472,}  if  one 
cuts,  with  intent  to  appropriate  to  his  own  use,  oak  or  hickory  trees  on  the  public 
lands  of  the  United  States.     United  States  v.  Briggs,  9  H.  851 ....  172. 

8.  Under  the  act  of  May  29,  1880,  (4  Stats,  at  Large,  420,)  continued  in  force  by  the 
act  of  July  14, 1832,  (4  Stats,  at  Large,  60S,)  and  the  instructions  of  the  commissioner 
of  public  lands,  the  prcemptioner  was  permitted  to  file  his  proofs,  identifying  the 
land,  in  the  absence  of  surveys ;  the  register  and  receiver  were  constituted  a  tribu- 
nal to  decide  on  the  validity  and  extent  of  such  preemption  rights,  and  their  decisioa 
can  be  impeached  only  by  evidence  of  fraud.    Lytle  v.  Arhinsas,  9  H.  314. ...  154. 

4.  Where  the  misconduct,  or  neglect  of  a  public  officer,  is  the  sole  cause  why  an  indi- 
vidual fails  to  obtain  a  title  under  a  valid  preemption  claim,  equity  will  relieve  him- 
Tb. 

5.  Under  the  acts  above  mentioned,  the  preemption  right  is  limited  to  the  fractional 
quarter  section  on  which  his  improvements  were  made,  and  does  not  extend  to  ad- 
joining fractions  not  exceeding  one  hundred  and  sixty  acres,    lb, 

6.  The  act  of  June  15, 1832,  (4  Stats,  at  Large,  531,)  granting  land  to  the  territory  of 
Arkansas,  did  not  affect  a  preemption  right  then  duly  proved,    lb, 

7.  Under  the  act  of  May  8,  1822,  (8  Stats,  at  Large,  699,  708,)  the  register  and  re- 
ceiver were  not  authorized  to  decide  on  conflicting  locations  or  titles  under  perfect 
grants,  but  only  where  the  titles  were  incomplete.    Doe  v.  City  of  Mobile,  9  H.  451 

.... w^4. 
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8.  A  patent,  issued  to  one  whose  claim  under  a  Spanish  title  in  BiGssouri  had  been  con- 
finned  by  a  board  of  commissioners,  pursuant  to  an  act  of  congress,  is  conclusive 
evidence  that  the  grantee  was  the  lawful  owner  of  the  title  thus  confirmed,  and  that 
he  had  the  best  Spanbh  tide  to  that  tract  of  land.  Landes  y.  Branif  10  H.  S48. . . . 
418. 

9.  The  surveyor-general,  under  the  Spanish  government  of  Florida,  had  not  authontj 
to  change  the  location  of  a  grant,  or  split  up  the  surveys.  He  was  bound  to  make 
the  surveys  in  reasonable  conformity  with  the  grant.  ViUalobos  v.  United  State$,  10 
H.541 500. 

10.  The  Spanish  grant  relied  on,  not  containing  enough  to  identify  any  particular  tract 
of  land,  and  no  legal  survey  having  been  made,  the  grantee  has  no  title.    Ih, 

11.  The  military  commander,  under  whose  orders  West  Florida  was  conquered  by 
Spain  from  Great  Britain  in  1780-1,  had  not  power,  in  that  capacity,  to  make  grants 
of  lands  in  that  province.     United  States  v.  Power's  Heirs,  11  H.  570. ...  714. 

12.  Under  the  act  of  May  26, 1824,  (4  Stats,  at  Laige,  52,)  the  district  court  had  not 
power  to  adjudge  upon  naked  evidence  of  possession,  unaccompanied  by  any  paper 
tide.    lb, 

13.  Neither  the  act  of  April  25, 1812,  §  4,  (2  Stats,  at  Large,  715,)  nor  any  subse- 
quent act,  barred  a  French,  Spanish,  or  British  claim  to  lands,  which  had  not  been 
surveyed  and  sold  by  the  United  States,  by  reason  of  the  fiulure  to  record  the  title 
papers  evidencing  the  same.    lb. 

14.  The  history  of  the  Spanish  power  in  Florida  stated.    lb. 

15.  The  treaty  between  the  United  States  and  Spain,  of  October  27, 1795,  ascertained 
and  established  an  existing  but  disputed  boundary  line ;  and  prior  grants  made  by 
the  authorities  of  Spain  within  the  territory  of  Georgia,  as  ascertained  by  that 
treaty,  were  invalid,  and  owe  all  their  force  to  the  act  of  congress  of  March  3, 1803, 
(2  Stats,  at  Large,  229.)  Consequently,  the  claimant,  to  whom  the  land  was  granted, 
in  pursuance  of  that  act,  must  prevail  against  any  other  claimant  under  a  Spanish 
title,  whether  in  a  suit  in  equity  or  at  law.    Robinson  v.  Minor,  10  H.  627. . .  .523. 

16.  Circumstances  from  which  a  grant  of  land  may  be  presumed.    lb. 

17.  By  the  treaty  of  Fontainebleau,  of  the  third  day  of  November,  1762,  the  king  of 
France  ceded  to  the  king  of  Spain  the  province  of  Louisiana,  and  a  grant  of  land 
in  that  province  made  by  the  French  authorities,  after  that  date,  was  void.  United 
States  V.  jyAuUrioe,  10  H.  609 516. 

18.  Points  concerning  the  effect  of  treaties  settled  by  previous  decisions,  stated  and 
applied  to  this  case.    lb, 

19.  No  legislation  of  congress  has  cured  a  defect  arising  from  want  of  power  to  make 
a  French  title,  under  which  possession  had  not  been  held.    lb. 

20.  The  act  of  May  26, 1824,  (4  Stats,  at  Large,  52,)  merely  gave  a  remedy  by  which 
existing  incomplete  French  and  Spanish  titles  could  be  made  complete ;  it  did  not 
otherwise  add  strength  to  such  titles.  And  the  act  of  June  17,  1844,  (5  Stats,  at 
Large,  676,)  only  extended  the  operation  of  the  act  of  1824  to  other  territory, 
without  enlarging  the  rights  or  strengthening  the  claims  of  the  holders  of  such  titles. 
United  States  v.  Reynes,  9  H.  127 65. 

21.  A  complete  Spanish  or  French  title  is  not  within  either  of  the  said  acts.    lb. 

22.  The  treaty  of  St  Ildefonso  deprived  Spain  of  the  power  to  make  grants  of  land  in 
Louisiana,  if  not  after  its  date,  certainly  after  the  21st  of  March,  1801.    lb. 

28.  A  government  de  facto,  cannot  grant  lands  contrary  to  a  treaty  by  which  it  is 

bound.    lb. 
24.  The  stipulation  in  the  treaty  of  Paris  to  protect  the  inhabitants  of  Louisiana,  in  the 

enjoyment  of  their  **  property,"  can  have  no  application  to  a  grant  of  land  made  by 

the  Spanish  authorities  after  Spain  had  ceased  to  have  power  rightfully  to  make  such 

a  grant    P>. 

VOL.  XYIII.  66 
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25.  A  grant  of  land  lying  between  the  rivers  Mississippi  and  Perdido,  made  by  the 
Spanish  authorities,  after  Spain  had  ceased  to  have  lawful  power  to  grant  lands  in 
Louisiana,  held  void.    lb. 

26.  The  act  of  March  26,  1804,  §  14,  (2  Stats,  at  Lai^,  287,)  declaring  void  certain 
grants  of  land  in  Louisiana,  is  not  affected  by  the  said  acts  of  1824,  or  1844.    lb. 

27.  The  Spanish  governor  of  Louisiana,  in  1783,  made  a  gratuitous  concession  of  a 
tract  of  land  for  a  vacherie  to  the  ancestor  of  the  appellees ;  no  survey  was  made  of 
the  tract  while  the  country  was  held  by  Spain,  the  calls  of  the  grant  were  so  vague 
that  the  land  could  not  be  identified  without  a  survey,  and  the  consideration  for  the 
grant,  namely,  the  removal  of  the  petitioner  and  his  family  and  slaves  to  the  land, 
did  not  appear  to  have  been  executed.  Held^  that  the  appellees  had  no  title  as 
against  the  United  States.     United  States  v.  Boisdori,  11  H.  68. . .  .548. 

28.  A  concession  was  made  by  the  Spanish  lieutenant-governor  of  Nacogdoches,  in 
1797,  not  followed  by  any  action  of  the  proper  officer  to  put  the  grantee  in  posses- 
sion, nor  by  any  survey,  the  calls  in  the  concession  being  too  vague  to  identify  the 
particular  tract  intended  to  be  granted,  and  the  possession  taken  being  only  of  a 
very  small  part  of  the  quantity  embraced  in  the  concession.  Held,  that  the  repre- 
sentatives of  the  grantee  had  no  title  as  against  the  United  States.  Lecampte  v. 
United  States,  11  H.  115 568. 

29.  The  act  of  May  11,  1820,  (8  Stats,  at  Large,  573,  §  1,)  did  not  confirm  a  claim  to 
land,  in  Louisiana,  which  was  inserted  in  the  report  of  the  register  and  receiver,  and 
therein  classed  among  claims  which  had  al!*eady  been  confirmed,  though  in  point  of 
fact  this  claim  had  not  then  been  confirmed.    Blanc  y,  Lafayette,  11  U.  104 565. 

80.  The  decree  of  Governor  Carondelet  of  June  20,  1797,  appropriating  certain  lands 
for  the  use  of  a  colony,  to  be  formed  by  the  Baron  de  Bastrop,  did  not  vest  any  title 
to  the  land,  therein  referred  to,  in  the  baron ;  it  only  set  it  apart  to  be  granted  in 
future  to  the  colonists  when  settled  thereon.  United  States  v.  Philadelphia  and  New 
Orleans,  1 1  H.  609 780. 

Courts  of  thk  United  States,  4 ;  Equity,  4 ;  Evidence,  1 ;  Execution,  2 ; 

Treaty,  1.3;  United  States,  2. 

RAILROAD. 
Constitutional  Law,  6.  7. 

REAL  ACTION. 

To  maintain  a  petitory  action  for  land,  in  the  circuit  court  of  the  United  States  for 
Louisiana,  the  plaintiff  must  have  the  legal  in  contradistinction  to  the  equitable  title ; 
and  if  he  has  only  purchased  a  right  to  enter  the  lands,  and  has  takcir  out  a  patent 
in  the  name  of  his  vendor,  he  cannot  recover  on  that  tide.  Gilmer  v.  Poindexttr 
10  IL  257 388. 

RECEIVER  OF  PUBLIC  MONEYS. 
Pleading,  1-3. 

RECORD. 
Judgment,  8cc.  4.  5. 

RECOUPMENT. 
Contract,  1 ;  Damaoes,  3. 4. 

REGISTRATION. 
Deed,  2.  3. 


INDEX.  788 

RELATION. 
Execution,  2. 

RELEASE  AND  DISCHARGE. 

A  release  from  an  heir  at  law  to  executors,  made  under  a  mistake  of  law  and  some  un- 
due influence,  set  aside,  though  a  large  but  inadequate  consideration  was  paid. 

Wheder  v.  SinUh,  9  H.  65  •  •  •  •  S3. 

Fraud. 

REMAINDER. 
Estate  Tail. 

REVENUE  LAWS. 

1.  The  capture  and  occupation  of  Tampico,  by  the  arms  of  the  United  States,  during 
the  war  with  Mexico,  though  sufficient  to  cause  it  to  be  regarded  by  other  nations  as 
part  of  our  territory,  did  not  make  it  a  part  of  the  United  States  under  our  consti- 
tution and  laws ;  it  remained  a  foreign  country,  witbin  the  meaning  of  the  revenue 

*  laws  of  the  United  States.    Fleming  v.  Page,  9  H.  608 278. 

2.  Under  the  16th  and  17th  sections  of  the  tariff*  act  of  August  80,  1842,  (5  Stats,  at 
Large,  568,)  the  value  of  merchandise  at  the  time  of  its  procurement  is  to  be  ascer- 
tained, not  its  value  at  the  time  of  exportation.  Greely  v.  Tkompsofiy  10  U.  225 .... 
877. 

8.  An  appraisement  under  the  same  sections  can  be  lawfully  made  only  ailer  a  personal 
examination  of  the  merchandise  by  the  appraisers,    lb, 

4.  Neither  the  collector  nor  the  secretary  of  the  treasury  can  remove  a  merchant  ap- 
praiser, duly  appointed  and  qualified,  unless  for  misconduct    lb, 

5.  The  decision  in  the  next  preceding  case,  Greely  v.  Thompson,  10  H.  225,  applied 
to  this  case.    Maxwell  v.  Griswoldj  10  U.  242 385. 

6.  If  an  importer,  on  being  refused  permission  to  enter  his  goods  at  their  value  as  of 
the  time  of  procurement,  and  to  avoid  the  penal  duty  provided  for  by  the  8th  section 
of  the  tariff*  act  of  July  SO,  1846,  (9  Stats,  at  Largo,  43,)  thereupon  adds  to  the 
valuation  in  his  invoice,  under  protest,  and  pays  the  duty  assessed  thereon,  he  may 
maintain  an  action  to  recover  back  the  difference  between  the  duty  leviable  by  law 
on  the  original,  and  the  increased  valuation,    lb, 

7.  Under  the  tariff*  act  of  July  SO,  1846,  (9  Stats,  at  Large.  46,)  duty  is  to  be  assessed, 
not  upon  the  weight  of  sugar  in  the  invoice,  but  the  weight  when  landed ;  although 
no  express  direction  is  contained  in  any  law  to  make  an  allowance  for  loss  of  weight 
of  sugar  by  drainage ;  and  although  the  aggregate  value  is  thus  reduced  below  the 
aggregate  cost  named  in  the  invoice.    Marriott  v.  Brune,  9  H.  619*  •  •  •  283. 

8.  Appraisers  have  not  authority  to  fix  weights  or  quantities,  only  valuations,    lb. 

9.  A  protest,  made  before  duties  are  finally  adjusted  and  closed,  is  in  season,  under  the 
act  of  February  26,  1845,  (5  Stats,  at  Large,  727,)  although  moneys  had  been 
previously  advanced  on  account  of  the  duties,    lb, 

10.  The  preceding  decision,  Marriott  v.  Brune,  9  H.  619,  affirmed,  and  applied  to  a 
case  in  which  there  was  evidence  that  the  expected  loss  of  weight  of  sugars,  afftected 
the  cost  in  the  place  of  exportation.  United  States  v.  Southmagd  and  Southmaj/d,  9 
H.  687 290. 

11.  The  acts  of  congress  providing  for  and  limiting  the  compensation  of  collectors  of 
customs,  examined,  and  their  cfifect  considered.    These  acts  are:    March  2,  1799 
§  2,  (1  Stats,  at  Large,  706  ; )  April  80,  1802,  §  3,  (2  Stats,  at  Large,  1 72 ; )  March 
7,  1822,  §§  7,  9,  (8  Stats,  at  Large,  694,695 ;  )  July  7,  1838,  §  8,  (5  Stats,  at  Large, 
264;)  5  Stats,  at  Lai*ge,  481,  482,  §§  2.  7,  (0  Stats,  at  Large,  815,)  —  An  act  for 
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the  relief  of  Ghastelain  and  Fonvert,  JUI7  21, 1840.  Hoyt  ▼.  United  States^  10  H. 
109 315. 

12.  The  89th  and  91st  sections  of  the  collection  act  of  1799,  (1  Stats,  at  Large,  695, 
696,)  do  not  make  distributable  the  duties  paid  in  case  of  seizure  of  property  and 
its  release  on  bond,    lb, 

13.  The  collectors  of  customs  are  prevented  by  the  act  of  March  8, 1839,  (  8,  (5  Stats, 
at  Large,  349,)  from  obtaining  any  allowance  for  accepting  and  pacing  drafh  by  the 
secretary  of  the  treasury,  even  if  such  service  could  be  considered  beyond  the  pale 
of  their  official  duties.    lb. 

Bond  ;  Eyidencb,  7 ;  Treaty,  2. 

SALE. 

1.  A  breach  of  warranty  of  title  to  personalty,  without  an  eviction,  is  not  a  defence  to 
an  action  for  the  price.    Randon  v.  Toby^  11  H.  493*  -  •  -694. 

2.  Under  article  1905  of  the  code  of  Louisiana,  if  a  written  memorandum  of  a  sale 
be  made,  and  an  order  by  the  vendee  to  the  vendor  to  deliver  the  article  sold  to  a 
third  person,  be  indorsed  on  such  memorandum,  and  presented  to  the  vendor,  this 
is  a  demand  in  writing,  and  satisfies  the  requirement  of  that  article.    Barrow  ▼ 
12ea6,  9  H.  866 178. 

Assignmskt;  Faotor;  Taxes,  2. 
SALVAGE. 

COUBTS  OF  THE  UNITED   STATES,  12. 

SEISIN  AND  DISSEISIN. 
Advebsb  Possession  ;  Joint  Tenants,  &c 

SET-OFF. 

In  Pennsylvania,  if  a  verdict  is  rendered  for  the  defendant,  and  a  sum  found  due 
to  him  by  reason  of  hb  set-off,  the  judgment  is  not  quod  recuperet^  but  that  he  go 
without  day ;  the  finding  by  the  jury  of  the  sum  due,  is  only  the  foundation  for  a 
scire  facias;  and  where  the  United  States  is  plaintiff,  no  scire  facias  can  issue  and 
no  judgment  can  be  rendered  for  the  balance.  Reeside  v.  Walker ,  11  H.  272*  •  •  • 
623. 

SCIRE  FACIAS. 
Set-off. 

SHIPS  AND  SHIPPING. 

Under  the  act  of  February  28,  1803,  §  2,  (2  Stats,  at  Large,  203,)  the  master  of  a 
vessel  which  touches  at  a  foreign  port  to  obtain  advices,  but  does  not  enter,  nor  do 
any  business  there,  is  not  bound  to  deposit  the  register  with  the  consul  of  the 
United  States ;  such  presence  in  a  port  is  not  an  "  arrival,"  within  the  meaning 
of  that  act    Harrison  v.  Vose,  9  H.  372-  •  •  •  181. 

Atebaoe;  Collision. 
SLAVES. 

CoUBTS  OF  THE  UNITED   STATES,  5. 
SPAIN. 

Etidenob,  1 ;  Husband  and  Wife  ;  Public  Lands,  8-29 ;  Tbkatt,  I. 
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SPECIFIC  PE&FOSMAVCK 

EauiTT,  5. 

8TATE. 
Jfmaiounr,  fcc  4.  6 ;  Practiob,  t. 

STATE  COURT. 

COUBTB  or  TKS  DviTEP  StATB^,  1-^.  10.  lU 

STATUTES. 
Cokioration;  Frrey;  Limit atioks  of  Suns,  2. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 
17a9,  Jalj  90,  Tomiage  Dntiefl.    1  State,  at  Large,  27. 

Oldfield  0.  Marriott,  10  H.  146 IM 

178*,Ailf  Jl,Dtttka.    1  State,  at  Lvrge,  sa. 

•.16,  p.  41 Marriatt «.  BniBe,  0  H.  610 281 

IB.  1 7-22,  pp.  41 .  42 Groelj  v.  Thompaon,  10  H.  225 877 

l2S9f  Aagaft  7,  GoYenmieiit  «f  die  KorthwMtem  Territory.    1  State,  at  Large,  50. 

Strader  v.  Graliam,  1 0  H.  82 805 

1789,  Septeoiber  2,  Treanry  Department    1  State,  at  Laige,  65. 

Hoyt  0.  United  States,  10  H.  100 315 

1780,  September  24,  Judiciary.    1  State,  at  Laige,  73. 

Benner  v.  Porter,  9  H.  235 121 

Tayloe  «.  Merclia&te  Fire  Inanranoe  Ca,  9  H.  300*  •  •lOl 

Bayard  e.  Lombard,  9  H.  530 252 

Forsyth  p.  United  Stetes,  9  H.  571 266 

f.  ll,p.  T8 McNttlty  o.  Ba%,  10  H.  72 300 

Kewton  v.  Stebbins,  10  H.  586 510 

1. 12,  p.  79 Stockton  9.  Ford,  11  H.  282 609 

H.  14.  23,  pp.  81.  85 Hoganr.  RoM,ll  H.  294 629 

a.  22,  p.  84 Brooks  v.  Norrifl,  11  H.  204 597 

a.  25,  p.  85 « Alrnoooater  «.  Kenton,  9  fl*  1 1 

Strader  p.  Baldmn,  9  H.  261 -135 

Davis  0.  Police  Jury  of  Concordia,  9  H.  280 189 

Lyti^ix.  Arkansas,  9  H.  314 154 

Doeo.  Eslaya,9H.421 208 

Doe«.Mobile,  9  H.  451 224 

Strader  o.  Graham,  10  H.  82 305 

Paup  o.  Draw,  10  H.  218 372 

Trigg  17.  Drew,  10H.224 376 

Henderson  o.  Tennessee,  10  H.  311 405 

Bader  v.  Pennsylvania,  10  H.  402 435 

East  Hartford  v.  Hartford  Bridge  Co.,  10  H.  511 483 

Blanc  V.  Lafayette,  11  H.  104 565 

League  «.  De  Young,  11  H.  185 598 

Webster  v,  Beid,  11  H.  437 678 

OiU  V.  Olivei's  Executors,  11  H.  529 708 
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United  States  v.  Reynes,  9  H.  127 65 

United  States  v.  D'Auterive,  10  H.  609 516 

United  States  v,  Boisdor^,  11  H.  63 548 

Lecompte  v.  United  States,  11  H.  115 568 

United  States  v,  Philadelphia  and  New  Orleans,  1 1  H. 

609 780 

United  States  v.  Turner,  11  H.  668 752 

1845.  Pebruary  26,  Appropriations.    5  Stats,  at  Large,  727. 

Marriott  v.  Brune,  9  H.  619 288 

Maxwell  v.  Griswold,  10  H.  242 885 

1845,  March  1,  Resolution,  Annexation  of  Texas,  5  Stats.  797. 

Oakey  v.  Bennett,  11  H.  88 540 

League  v,  De  Toung,  11  H.  185 598 

1845,  March  8,  Admission  of  Iowa  and  Florida  into  the  Union.    5  Stats,  at 

Large,  T42. 

Benner  ti.  Porter,  9  H.  285 121 

t.  4,  p.  748 Webster  t;.  Reid,  U  H.  487 678 

1845,  March  8,  Admission  of  Florida  and  Iowa  into  the  Union.  5  Stats,  at  Large,  788. 

Benner  r.  Porter,  9  H.  235 121 

Forsyth  &.  United  States,  9  H.  571 2f>6 
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18i6y  Maj  13,  War  with  Mexico.    9  Stats,  at  Large,  9. 

Fleming  w.  Page,  9  H.  608 .....tTa 

1846,  Febmarj  11,  Collectors,  &c.    9  Stats,  at  Lai^  8. 

Hojt  V.  United  States,  10  H.  109 816 

1846,  July  30,  Duties.    9  Stats,  at  Large,  42. 

•.  8,  p.  43 Marriott  t;.  Brune,  9  H.  619 283 

Greely  r.  Thompson,  10  H.  226 377 

Maxwell  V.  Griswold,  10  H.  242 385 

s.  1 1,  pp.  44-46 Fleming  v.  Page,  9  H.  603 278 

•.  11,  p.49 Oldfield  v.  Marriott,  10  H.  146 328 

1846,  August  6,  Wisconsin.    9  Stats,  at  Lai^,  66. 
•.  4,  p.  6  7 McNulty  V.  Batty,  10  H.72 800 

1847,  February  22,  Judiciary.    9  Stats,  at  Laige,  128. 

Benner  v.  Porter,  9  H.  235 121 

Forsyth  V.  United  States,  9  H.  671 866 

McNulty  V.  Batty,  10  H.  72 800 

1847,  February  23,  Judiciary  (Florida.)     9  Stats,  at  Large,  131. 

Benner  v.  Porter,  9  H.  235 121 

a847,  March  3,  Admission  of  Wisconsin  into  the  Union.    9  Stats,  at  Large,  178. 

McNulty  w.  Batty,  10  U.  72 300 

1848,  February  22,  Judiciary,    9  Stats,  at  Large,  211. 
2,  p.  212 McNulty  v.  Batty,  10  H.  72 300 

1848,  May  29,  Admission  of  Wisconsin  into  the  Union.    9  Stats,  at  Large,  238. 

Preston  t>.  Bracken,  10  H.  81 304 

ss.  1.  2.  4.  6,  pp.  233,  234-  •  ^McNulty  v.  Batty,  10  H.  72 30O 

1851,  March  8,  Appraisement  of  Merchandise.    9  Stats,  at  Large,  629. 
1. 1,  p.  629 Greely  o.  Thompson,  10  BL  225 877 

SUPERSEDEAS. 
CouBTS  OF  THE  Unitbd  States,  22 ;  Writ  of  Erbob,  8. 

SURETY. 
Equity,  3 ;  Pleading,  1-3 ;  Pobt-Offigb,  &c.  8. 

TAXES. 

1.  The  charter  of  the  Baltimore  and  Port  Deposit  Railroad*  Corporation,  taken  in  con- 
nection with  the  acts  of  assembly  of  Maryland,  Delaware,  and  Pennsylvania,  which 
united  that  and  two  other  companies,  into  one  corporation,  did  not  exempt  from 
taxation  the  property  which  belonged  to  the  first-mentioned  corporation.  PkiUH 
delphia  and  Wilmington  Railroad  Company  v.  Maryland,  10  H.  376-  •  •  '425. 

2.  Notwithstanding  the  act  of  May  26, 1825,  (4  Stats,  at  Large,  75,)  where  several  lote 
belonging  to  the  same  person,  are  put  up  for  sale  for  non->payment  of  taxes,  the  cor- 
poration of  Washington  can  sell  only  so  many  lots  as  may  bring  enough  to  pay  the 
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entire  taxes  on  all  the  lota ;  a  sale  of  each  lotfor  the  tax  due  thereon  is  illegaL  Mcuon 
▼  Feanony  9  H.  248*  •  •  -ISO. 

LiMiTATioira  OF  Suits,  8. 
TERRITORIAL  COURTS. 

COXTRTB  OF  THB  UNITED  StATBS,  14-SO. 

TEXAS. 
Bankruft  ;  CoNSTiTUTiozrAL  Law,  1. 

TREASURY  TRANSCRIPT. 

**  Eyidbnck,  7. 

TREATY. 

1.  It  18  in  accordance  with  the  laws  of  nations,  and  has  been  affirmed  hy  each  depart- 
ment of  this  government,  that  the  treaty  of  San  Ildefonso  took  effect  on  the  day  of 
its  date,  October  1,  1800 ;  so  that  the  Spanish  governor  of  Louisiana  could  make  no 
valid  grant  of  a  franchise  to  keep  a  ferry  after  that  day.  DavU  v.  Police  Jury  of 
Concordia^  9  H.  280 139. 

2.  The  second  article  of  the  treaty  with  Portugal,  of  August  26,  1840,  (8  Stats,  at 
Large,  560,)  did  not  restrict  either  party  from  laying  discriminating  duties  on  mer- 
chandise not  the  growth  or  production  of  the  nation  of  the  vessel  carrying  the  same 
into  the  port  of  the  other  nation ;  and  the  provision  in  schedule  L  of  the  tariff  act  of 
July  80,  1846,  (9  Stats,  at  Large,  49,)  exempting  tea  and  coffee  from  duty,  when 
imported  direct  from  the  place  of  their  growth  or  production,  in  American  vesseb, 
or  in  foreign  vessels  entitled  by  reciprocating  treaties  to  be  exempt  from  discriminat 
ing  duties,  tonnage,  and  other  chai^;es,  does  not  apply  to  such  articles,  when  imported 
in  Portuguese  vessels.     Oldfield  v.  Marriott^  10  H.  146  •  •  -328. 

8.  The  treaty  of  Paris,  ceding  Louisiana  to  the  United  States,  took  effect  on  the  day 
of  its  date,  April  80,  1803 ;  its  subsequent  ratification  and  the  fbrmal  transfer  of  pos- 
session have  relation  to  that  date.     United  States  v.  Reynes,  9  H.  127. . .  .65. 

AseiONHRNT,  1 ;  Courts  of  the  United  States,  6.  7 ;  Public  Lakds,  1. 15-19 ; 

22-24. 

TRESPASS. 
Courts  of  the  United  States,  27 ;  United  States,  2. 

TRUST. 

A.  One  who  went  into  possession  of  a  lot,  under  a  contract  with  a  person,  having  an 
inchoate  Spanish  title,  and  agreeing  to  do  what  was  needful  on  the  part  of  the 
grantee,  to  complete  that  title,  for  their  joint  benefit,  could  not,  while  thus  in  posses- 
sion, purchase  in  and  set  up  an  outstanding  title,  to  defeat  that  under  which  he  had 
entered.  What  he  thus  purchased  enured  to  their  joint  benefit  Halletl  v.  Collins^ 
10  U.  174 849. 

2.  The  distinction  between  an  executory  agreement  to  create  certain  trusts  in/tUuro, 
and  an  executed  agreement  or  settlement  which  actually  defines  and  creates  them 
in  praseniiy  recognized ;  but  an  ante-nuptial  agreement,  in  this  case,  was  held  to 
create  trusts,  and  that  collateral  kindred  might  have  the  aid  of  a  court  of  equity  to 
compel  their  performance,  though  no  trustee  was  interposed  between  the  hnsband 
and  wife.    Neves  v.  Scott,  9  H.  196*  •  -  -98. 

Assignment,  2. 

UNITED  STATES. 
1*  If  the  United  States  is  defrauded  out  of  a  patent,  it  can,  \i\e  any  other  proprietor. 
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mi&intaiii  a  bill  in  equity  to  set  it  aside.     United  States  v.  H^tghea,  11  H.  55S-  •  •  • 

711. 

2.  The  Uuited  States,  being  a  body  politic,  wiUi  power  to  acquire  and  hold  property, 
is  entitled  to  the  remedies  provided  by  law  for  its  protection,  and  among  others  to 
the  action  of  trespass  quare  clausum  for  entering  on  their  lands,  and  cutting  their 
trees.     Cotton  v.  United  States j  II  H.  229'  •  •  •607. 

8.  A  bill  in  equity  to  enjoin  the  United  States,  cannot  be  entertained.  HiU  y.  United 
States,  9  H.  386 189. 

Mandamus  ;  Pleading,  5  ;  Rbybnub  Laws,  1 ;  Set-off. 

VERDICT.  ^ 

A  verdict  in  a  suit  to  try  die  title  to  sUves,  which  merely  finds  "  for  the  plaintiff 
$1,200,  the  value  of  the  four  negroes  in  suit,*  will  not  warrant  a  judgment.  Ben^ 
nett  V.  Butterworthj  11  H.  669*  •  •  •  757. 

WAIVER. 
Inburanob,  8. 

WARRANTY. 
Sale,  1. 

WASHINGTON. 
Taxes,  2. 

WAY. 

1.  A  dedication  of  land  for  a  public  highway  cannot  be  presumed,  where  the  land  in 
question  was  part  of  a  wharf,  was  kept  open  and  used  as  a  passage-way  to  a  ware- 
house on  the  wharf  belonging  to  the  owners  of  the  land  in  question,  and  they  used 
the  land  at  their  pleasure  to  pile  merchandise  thereon,  and  paid  taxes  therefiyr  as 
on  the  residue  of  the  wharf.    Irwin  v.  Dixion^  9  H.  10*  •  •  •G. 

2.  A  dedication  of  land  to  a  public  use  is  made  by  an  intent  of  the  owner  to  dedicate 
it,  sufEciently  manifested  by  some  act  or  declaration  by  him ;  and  where  such  intent 
cannot  be  found,  no  declaration  is  made.    lb. 

WILL. 
Devise,  &c.  ;  Evidenoe,  2. 8. 

WITNESS. 
Evidence,  10. 

WISCONSIN. 

Ck>UBT8  OF  THE  UNITED  STATES,  19.  20. 

WRIT  OF  ERROR. 

1.  A  judgment  of  a  circuit  court  rendered  on  an  agreed  statement  of  facts,  may  be  ro 
examined  here  by  a  writ  of  error.   Siimpson  v.  Baltimore  and  Susqu^anna  Railroad 
ComfHiny,  10  H.  329 412. 

2.  A  judtrinent  against  two  out  of  three  joint  defendants,  all  of  whom  were  served,  the 
third  not  being  in  any  way  disposed  of,  is  irregular,  not  final,  nor  the  foundation  of 
a  writ  of  error ;  and  if  one  be  brought,  it  must  be  dismissed,  and  the  case  remanded. 
United  States  v.  Girault,  11  H.  22 585. 

3.  A  writ  of  error  is  not  brought,  until  filed  in  the  court  to  which  it  is  addressed,  and 
whose  I'ecord  is  to  be  removed  by  it ;  and,  therefinre,  though  the  writ  is  tested  within  five 
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yean,  if  it  be  not  filed  in  tbe  court  whicli  rendered  the  jadgment,  till  after  the  ex- 
piration of  that  period,  it  is  barred.    Brooks  t.  iVbrm,  11  H.  204 •  •  •  '597. 

4.  The  bar  of  a  writ  of  error  by  the  statate  of  limitations,  may  be  taken  advantage  of 
in  this  court  on  motion.    lb. 

b.  A  writ  of  error  may  be  directed  to  any  court  which  has  the  custody  of  the  record, 
and  can  certify  it,  though  not  the  court  which  rendered  the  judgment,  provided  no 
difficulty  exnts  respecting  the  execution  of  a  mandate  from  this  coart.  Webster  v. 
Reid,  11  H.  487 678. 

6.  Where  a  writ  of  error  has  been  taken  out  by  the  plaintiff,  a  rule  on  him  to  file  the 
transcript  of  the  record  will  not  be  granted.    Boyd  v.  Scoit,  11  H.  292 628. 

7.  T\liere  the  death  of  the  plaintiff  in  error  was  suggested  and  leave  given  to  make 
proper  parties  in  1846  — this  not  being  done,  at  the  December  Term,  1850,  the  writ 
was  abated,  and  the  cause  remanded.    Phillips  v.  Preston^  11  H.  294*  •  •  -628. 

8.  A  second  writ  of  error,  sued  out  more  than  ten  days  after  the  entry  of  judgment, 
cannot  operate  as  a  supersedeas.    Hogan  v.  Ross^  11  H.  294*  •  •  -629. 

COUBTS  OF  THE  UNITED  STATES,  1-9.  18.  15-22.  24.  25  ;  ExCEFnOHS. 


